This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


REPORTS  OF  CASES 


'ft       vl 


DXOIDVD  IV 


THE  SUPREME  COURT 


OF  TUB 


STATE  OF  OREGON 


izrwira 


JUNE   26,  1894,  AND  FEBRUARY  11,  1895. 


EOBERT  G.  MORROW, 

BEPOBTEB. 


VOLUME  2C. 


SAN  FRANCISCO: 

BANCROFT-WHITNEY    CO. 

Law  Publishers  and  Law  Booksellers. 

1895. 


Copyright,  1895, 

BY 

Robert  u.  Morrow. 


GLc.  &£■**,/&*' 


ERRATA. 

In  line  fire  on  page  thirty-nine,  robetitate  "and"  for  "except  thai* 

In  the  fourth  line  from  the  bottom  of  page  ninety-three,  change  "grantee" 
to  "grantor." 

In  the  last  line  of  the  head  note  on  page  one  hundred  and  thirty-two, 
change  "truatee"  to  "catrn  q**  fruit" 


OFFICERS 


CTTPKEME    COURT 


DURING  THS  TIME  OF  THBB  DBCBIONS. 


WILLIAM  P.  LORD,        -       -       -        Chief  Justice 

Term  expired  July  2, 1894. 

ROBERT  S.  BEAN,      -  Chief  Justice 

Chief  Justice  after  July  2, 1894. 


FRANK  A.  MOORE, 


Associate  Justice 


CHAS.  E.  WOLVERTON,      -       -  Associate  Justice 

Associate  Justice  after  Jury  2, 1894. 


GEO.  E.  CHAMBERLAIN, 


Attorney-General 


ROBERT  G.  MORROW, 


Reporter 


J.  J.  MURPHY, 


-  Clerk  at  Salem 


W.  P.  WILLIAMS, 


Deputy  Clerk 


S.  A.  LOWELL, 


Clerk  at  Pendleton 


TABLE  OF  CASES  REPORTED. 


A 

PAAS 

Abilene  Nat  Bank  t.  Nodi  ne   63 
Abraham,LuckyQueen  Min- 
ing Co.  v 282 

JEtn%  Insurance  Co.,  Heid- 

enreich  v 70 

Allen  v.  Ayer 689 

Allen  v.  Leavens 164 

Arndt,  Ferchen  v. 121 

Assignment  of  Hamilton  ...  679 
Astor  Land  Company  v.  City 

of  Astoria 698 

Astoria,  Astor  Land  Co.  v.—  698 
Astoria,  Hamblin  Real  Es- 
tate Company  v 699 

Astoria,  Hamilton  Real  Es- 
tate Company  y. 698 

Astoria,  Kinney  v 698 

Astoria,  Leinenweber  v. 698 

Astoria,  Warren  v 698 

Astoria,  Welch  v 89 

Astoria,  Wingate  v 598 

Astoria  By.  Co.,  Ehrman  v.  377 

Averyv.  Ladd 679 

Ayer,  Allen  v. 689 

B 

Ball  t.  Doud 14 

Bank  of  British  Columbia, 
Patterson  t 609 

Bellinger  ▼.  Thompson 820 

Blum,  La  Grande  National 
Bank  v 49 

Bowker,  State  t. 809 


British  Insurance  Company 

v.  Lambert 199 

Bryan,  State  v 602 

C 

Chamberlain  v.  Hibbard —  428 
Chance  v.  City  of  Portland.  286 

Chase,  Tooley  y —  600 

Christensen  v.  Pacific  Coast 

Borax  Company 302 

City  of  Astoria,  Astor  Land 

Company  y. 698 

City   of   Astoria,    Hamblin 

Real  Estate  Company  v..  699 
City   of  Astoria,   Hamilton 

Real  Estate  Company  t..  698 
City  of  Astoria,  Kinney  v.—  698 
City    of    Astoria,    Leinen- 
weber v.— 698 

City  of  Astoria,  Warren  v.—  698 

City  of  Astoria,  Welch  v. 89 

City  of  Astoria,  Wingate  v..  698 
City  of  Portland,  Chance  r._  286 
City  of  Portland,  Clinton  v.  410 
City  of  Portland,  Little  v...  236 
City  of  Portland,  Strout  y.~  294 
Clinton  y.  City  of  Portland.  410 
Coos  Bay  R  R  Co.  v.  Siglin  887 
Coos  Bay  R.  R.  Co.  v.  Wie- 

der 463 

Cowing  Ex  parte— 672 

Cowing,  State  t. —  672 

Crawford  v.  Wist 696 

Creighton,  Deering  v. 666 

Curtis  y.  Sestanovich — — -  107 


vi 


Table  of  Casks  Reported. 


FAGS 

Darling v.Vulcan  Ironworks  406 

Deering  t.  Quivey 666 

Deering  v.  Creighton 656 

DeLashmutt  v.  Seal 601 

Deuch  v.  Seaside  Lodge 886 

Dodson  v.  Dodson 849 

Doud,  Ball  v. 14 

Dunlap,  Richardson  v. 270 

E 

Edgar  v.  Edgar 66 

Ehrman  v.  Astoria  By.  Co..  877 

Ex  parte  Cowing 672 

Ex  parte  Howe . 181 


Ferchen  v.  Arndt  — 


_  121 
Finnegan  v.  Pacific  Vinegar 

Company 162 

Fisher  v.  Kelly 249 

Foste  v.  Standard  Ins.  Co 449 

Fowle  v.  House 687 

Friese  v.  Hummel 146 

Frost  v.  Wiester 604 

G 
Grubbe  v.  Grubbe 863 

H 

Hall,  Jenkins  y. 79 

Hamblin  Real  Estate  Com- 
pany v.  City  of  Astoria...  699 
Hamilton  Real  Estate  Com- 
pany v.  City  of  Astoria —  698 
Hamilton,  Re  Assignment  of  679 

Hartman,  Sharpe  v. 131 

Hedin  y.  Suburban  Ry.  Co..  166 
Heidenreich  v.  JEtna  Insur- 
ance Company 70 

Hertzberg,  0.R4N,  Co.  v.  216 

Hibbard,  Chamberlain  v. 428 

House,  Fowle  v. 687 

Howe,  Ex  parte 181 


MSB 

Howell,  Longshore  Printteg 

Company  v. 527 

Hume  v.  Schwarz 603 

Hume  v.  Woodruff 373 

Hummel,  Friese  v. 145 

Husbands  v.  Mosier 65 

Hyde  v.  Union  County 24 

Hyde,  Union  County  v. 24 

I 

Interstate  Investment  Com- 
pany, Washburn  v. 436 

J 

Jeflery,  Parker  v. *  186 

Jenkins  v.  Hall 79 

Jenne,  Rash  v. 169 

K 

Kelly,  Fisher  v 249 

Kiernan  v.  Terry 494 

Kinney  v.  City  of  Astoria —  598 

L 

Ladd,  Avery  v. — _ 579 

La  Grande  National  Bank  v. 

Blum 49 

Lambert,  British  Ins.  Co.  v.  199 

Leavens,  Allen  v. 164 

Leavens,  Swanson  v. 661 

Lebenbaum,  Sabin  v. 420 

Leinenweber  v.  City  of  As- 
toria  598 

Lewis   &  Dryden   Printing        ' 

Company  v.  Reeves 445 

Little  v.  City  of  Portland—  235 
Longshore  Printing   Co.  v. 

Howell 527 

Lucky  Queen  Mining  Co.  v. 
Abraham 282 

M 

Mason,  State  v : 273 

McCaffrey,  State  v 570 


Table  of  Cases  Reported. 


vu 


FAGS 

Salem   Improve- 

Ooupany  v. 93 

Monnell,  Sellwood  Lumber 

Company  v. 287 

MoitteT.  Rodgera 677 

M oaiw,  Hwbands  v. 65 

Mnhto&becg    v.  Northwest 
Loan  and  Trust  Company  182 

N 
Abilene    National 

:▼. 68 

Nestii  Pacific  Cycle  Co.  v. 

881 

Loan  and  Trust 
Company,  Muhlenberg  v.-  182 

O 

O.  R.  AN.  Co.  v.  Hertzberg.  216 
O.  Z.  4.  N.  Co.,  Willamette 
Iron  Works  v 224 

O.R.AN.CO.V.  Swinburne  262 

P 

PMMe  Coast  Borax  Com- 
pany, Christensen  v. 802 

Paetfie  Vinegar  Company, 

Pianeganv. 162 

ISwkorv.  Jeffery 186 

Pattanon  v.  Bank  of  British 

Colombia 609 

Fattanon  v.  Tarbell 29 

PeuMgrer  v.  Willis 1 

Pa»B«yer,  State  v 205 

Flunkett,  Vanbebber  v 662 

Portland,  Chanoe  v 286 

Portland,  Clinton  v 410 

Portland,  Little  v 286 

P«rtia»d,Stroutv. 294 

Q 
Qnfrey,  Peering  v. 656 

B 
Rash  v.  Jenne 169 


FAGE 

Be  Assignment  of  Hamilton  579 
Beeves,   Lewis    A    Dryden 

Printing  Company  v. 446 

Beeves,  Thompson  v. 46 

Beinhart,  State  v 466 

Richardson  v.  Dunlap 270 

Bodgers,  Morris  v. 577 

Bometsch,  Schoellhamer  ▼-    894 

S 

Sabin  v.  Lebenbaum 420 

Salem  Improvement   Com- 
pany v.  MeCourt 93 

Schoellhamer  v.  Bometsch..  894 

Schwarz,  Hume  v. 603 

Seal,  DeLashmutt  v. 601 

Seaside  Lodge,  Deuch  v. 385 

Sellwood  Lumber  Company 

v.  Monnell 267 

Sestanovich,  Curtis  v. _  107 

Sharpe  v.  Hartman 181 

Siglin,   Coos   Bay  Railroad 

Company  v. 887 

Sperry  v.  Wesco 483  „ 

Standard    Insurance    Com- 
pany, Foste  v 449 

State  v.  Bowker 309 

State  v.  Bryan 602 

State  v.  Cowing 572 

State  v.  Mason 273 

State  v.  McCaffrey 570 

State  v.  Pennoyer 205 

State  v.  Binehart : 466 

State  v.  Tarter 88 

State  v.Vann 605 

State  v.  Watson 273 

State  v.  White 605 

State  v.Wood 604 

Strout  v.  City  of  Portland  -  294 
Suburban  By.  Co.,  Hedin  v.  156 
Suburban  By.  Co.,  Wallace  v.  174 

Sutton  v.  The  Victorian 194 

Swanson  v.  Leavens 561 

Swinburne,  O.  B.  A  N.  Co.  v.  262 


viii 


Table  op  Cases  Rbpobtbd. 


Tarbell,  Patterson  t. 20 

Tarter,  State  t 88 

Ttorry,  Klernan  t.  — _ 404 

The  Victorian  Number  Two  194 

The  Victorian,  Button  v. 104 

Thomas,  N.  P.  Cycle  Go.  y,  881 

Thompson,  Bellinger  y. 820 

Thompson  y.  BeeYet 46 

Tooley  y.  Chase 000 

U 

Union  County  y.  Hyde 24 

Union  County,  Hyde  v. 24 

V 

Vanbebber  y.  Plunkett 662 

Vann,  State  y 606 

Victorian  Number  Two 104 

Victorian,  8*4ton  y. 104 

Votes*  ten  W'ks,  Dartng  y.  406 


Wallace  y.  Subuiban  By.  Co.  174 
Warren  y.  City  of  Astoria  -  606 
Washburn  y.  Interstate  In- 

Ycstment  Company —  486 

Wateon,  State  y. 278 

Welch  y.  City  of  Astoria 80 

Weeco,  Sparry  y. ■■         488 

White,  State  v 605 

Wieder,  Coos  Bay  R.  R  Co.  y.  453 

Wiester,  Frost  v 604 

Willamette  Iron  Works  y.  O. 

R.  6  N.  Co. 224 

Willis,  Pennoyer  v 

Wilson  v.  Wilson 

Wilson  v.  Wilson 


_      1 
._  251 
_  816 
Wingate  v.  City  of  Astoria-.  508 

Wist,  Crawford  y 696 

Wood,  State  v 604 

Woodruff;  Hume  y.  878 


TABLE  OF  CASES  CITED. 


Agawam 
AfiaslleY 


_  Bank  t.  8trerer.. 
t.  Kohn. 


Alexander  t.  Kimbro- 
Alley  t.  Nott- 


Amerlcan  Eagle,  The. 
Angell  t.  Hopkins  . 


Appeal!  of  City  of  Philadelphia 

Armstrong  ▼.  Agricultural  Ins.  Co.. 
Aspdln  v.  Austin., 


Attorney-General  y.  Man- 

Atkinson  t.  Rochester  Printing  Co.. 
Austin  ▼.  Sellgman.  .  — 


.  18N.Y.US- 
.16  Or.  871.. 
.  49  Miss.  629- 


JLUU.  8.472  . 

-  19  Fed.  879 

-  79  Cal.  181 — 

-  86  Pa,  8t  179- 
-130  N.  Y.  566-. 


FJLOl 
,524 


— 107,118,120,482 

860 

826 


48  Eng.  C.  L.  (5  Q.  B.),682- 

.  56  Mich.  445  J 1 

114  N.  Y.  168 

18  Fed.  519 


.  198 
.  197 
244 
.  77 
807 
106 
129 
189 


Babeock  r.  Goodrich. 

Xalley  ▼.  Briggs 

Bailey  t.  McCoy 

Baker  v.  Eglin 


Baldock  v.  Atwood. 


Balfour  v.  City  of  Portland. 
Ball  t.  Doud . 


B 


.  47  Cal.  509  — 

.  56  N.  Y.  407- 

8  Or.  259 


.  11  Or.  383- 
21  Or.  79. 


.  468 

.    70 
.  104 
.189,442 


Bank  of  Middlebury  v.  Rutland  R.  R.  Co.— 
Berkley  y.  Oregon  City  .. 

Barney  y.  Keokuk 

Barr  y.  Borthwlck 

Barry  y.  N.  Y.  Central  Railroad  Co. . 


12  Sawy.  122  ... 

26  Or.  14 

80  Vt.  169 

24  Or.  615.. 


-  94  U.  8.  824  - 
~  19  Or.  678— 

-  92  N.  Y.  289. 
__  _  -16  Or.  517— 
Bates  County  National  Bank  v.  Owens 79  Mo.  429  .. 


Barton  v.  Saunders . 


Batten  t.  Smith. 


Belk  y.  Meagher . 


Benedict  y.  Bray- 
Berry  y  Brown. 
Berry  v.  King- 


Bethlehem  t.  Annls  . 
Blight  y.  Scbenck 


Bloom  r.  Wolfe  - 

Bowers  v.  Smith 

Bowers  v.  Brans 

Bonnafie  t.  Fenner  - 

Bolen  ▼.  Cumby 

Boynton  v.  Fly- 


Boston  Railroad  Corporation  y.  Dana . 

Briggs  ▼.  Krans 

Brooks  y.  Whitmore 

Brown  t.  Harper 

Brown  y.  Oregon  Lumber  Co- 


Brown  r.  State. 
Brown  ▼.  State 


Bocktel  t.  Krans.. 


Buchanan  y.  Litchfield. 

Bump  ▼.  Cooper 

~~- ^  »  r.  Dulancey. 


Burlington  Water" Co.  t.  Woodward  - 
Bnrne*  y.  Scott.. 


t.  Vandirer. 


.  62  Wis.  92.. 
3  Mont.  80.. 


-  2  Cal.  251, 104  U.  S.  284.- 
-107  X.  Y.  659 

-  15  Or.  165.. 


40  N.  H.84 

10  Pa.  St.  285  . 


.  60  Iowa,  V86  . 
.  10  Paige,  198.. 

.  71  Wis.  183 

.    6S.  AM.  212.. 

.  68  Ark.  614 

.  12  Me.  17 . 


1  Gray,  104 

-    1E.D.  8mith,  32  . 
.142  Man.  899 


4  Or.  89- 

.24  Or.  817 

.  23  Kan.  285 

.  18  Ohio  St.  496.- 


-151 

91 

438 

156 

-.801,414 
239 


.180 
.  186 
.457 
.426 
.  35 
.  838 
.  442 
.  383 
.  257 
.  596 
.  174 
.  69 
.  130 
.  268 
.  879 
.  »«4 
.47* 
.  168 
.  888 


,  21  Or.  809- 
-102  U.  8.  278 . 
-  20  Or.  627. 


197 
.  ttl 
.  342 

48l 
.  890 


.245 


14  Sup.  Ct.  816 

-  49  Iowa,  58 

.117  U.  8.  586 

-  56  Ga.  302 ..    ,  .,- 


.458 

62 
.246 
.  260 


,  846 


x  Table  of  Cases  Cited. 

PAOB 

Burnham  v.  Hays 3  Cal.  115 , 679 

Burton  v.  Larkin 36  Kan.  246 189 

Base  v.  Russell tS  Mo.  209 108 

Butter  t.  Smith  »   . 20  Or.  126 448 

By  ere  v.  Cook 18  Or.  297 446 

Byrne  t.  New  York  Railroad  Co 83  N.  Y.  620 180 


Calvert  v.  Idaho  Stage  Co. 25  Or.  411 162 

Campbell  v.  Pope 96  Mo.  468 164 

Campbell  v.  State 36  Ohio  St.  70 481 

Canfield  v.  8mith 34  Wis.  381 300 

Carman  v.  Woodruff 10  Or.  133 209 

Carnwright  v.  Gray  et  aL 127  N.  Y.  96 319 

Carr  v.  Hurd 8  Or.  160 446 

Casoni  v.  Jerome 68  N.  Y.  815 847 

Casaida  v.  Oregon  Railway  and  Nav.  Co 14  Or.  661 180 

Carta  v.  Gteason 106  N.  Y.  262 128 

Chaee  v.  Trafford 116  Mass.  629 666 

Chipman  v.  Tucker 38  Wis.  46 694 

Choate  v.  Arrington 116  Mass.  652 -,  842 

Chrisman  v.  State  Insurance  Co 16  Or.  283 189.442 

Christy  v.  Bcott 14  How.  292 222 

Chung  Kee  v.  Davidson 73  Cal.  522 189 

Cincinnati  College  v.  Larue 22  Ohio  St.  469 508 

City  of  Chicago  v.  Sexton 115  111.  280 249 

City  of  Henderson  v.  Lambert 14  Buth.  30 293 

City  of  Sterling  v.  Gait 117  111.  11 415 

Clare  v.  People 9  Colo.  122 814 

Clark  v.  Niles 42  Miss.  463 336 

Clarke  t.  Hawkins 6  R.  1. 219 684 

Coffin  v.  Hutchinson 22  Or.  654 228 

Ooggesball  v.  Des  Moines 78  Iowa,  235 800 

Colt  t.  Brown 12  Gray,  233 684 

Columbian  Bank's  Estate 147  Pa.  8L  422 234 

Commercial  Nat.  Bank  v.  City  of  Portland-  24  Or.  188 242 

Commonwealth  v.  Buckingham Thatcher's  Criminal  Cases.  29 276 

Commonwealth  v.  Comrs.  of  Allegheny  Co.  32  Pa.  St.  224 468 

Commonwealth  v.  Damon 136  Mass.  441 282 

Commonwealth  v.  Morgan — 107  Mass.  199 276 

Commonwealth  v.  Pratt 132  Mass.  246 479 

Commonwealth  v.  Snelllng 15 Pick.  837 „,. 277 

Congar  v.  Railway  Co 24  Wis.  157 8 

Corning  v.  Lower  re 6  Johns.  Ch.  439 229 

Cotebausen  t.  Kertlng 29  Fed.  821 152 

Courtwright  v.  Courtwright 53  Iowa,  67 871 

Cranson  t.  Wilsey 71  Mich.  856 839 

Creisler  v.  Williams 80  Ind.  868 501 

Cross  t.  8tate 182  Ind.  65 314 

Croflson  v.  Stout 17  Johns.  116 467 

Curtis  y.  8estanovich 26  Or.  107 432 


Dakota  County  v.  Glidden 118  U.  S.  222 879 

Dale  v.  Hamilton 5  Hare,  869 862 

Damp  v.  Town  of  Dane 29  Wis.  432 800 

Davenport  Plow  Co.  v.  Lamp 80  Iowa,  722 180 

Davis  v.  Bilsland 18  Wall.  659 198 

Davis  v.  New  York  Railroad  Co 110  N.  Y.  646 451 

Dawson  v.  Coffey 12  Or.  513 48 

Day  Co.  v.  State 68  Tex.  526 105 

Delaware  Canal  Co.  v.  Penn.  Coal  Co 50  N.  Y.  250 20 

De  Votie  v.  McGeer 16  Colo.  467 893 

Dicken  v.  Morgan 54  Iowa,  648 62 

Dillon  v.  Hart 25  Or.  49 117 

Distilled  Spirits 78  U.  8.(11  Wall.),  351 12  j 

Dixon  v.  Frazee 1  E.  D.  8mith,  82 168  I 

Dogan  v.  Dubois 2  Rich.  Eq.  85 628  * 

Dolph  v.  Barney 6  Or.  191 108 

Dowell  v.  Portland 13  Or.  248 419 

Doyle  v.  Phoenix  Insurance  Co 44  CaL  264 ■  7t 


Table  of  Cases  Cited. 


XI 


Dagger  t.  Wright  - 
Dyer  r.  Clark 


.  61  Ark.  232-. 


6  Mete  (Mass.),  562. 


PAGE 

—  842 

—  867 


E 


Eaton  v.  Oregon  Railway  and  NaT.  Co.. 
East  St.  Louis  v.  Flannlgan. 


EUicott  v.  U.  8.  Insurance  Co. . 

Elliott  v.  Oliver 

Elwell  t.  Fosdick 


Embry  v.  Palmer.. 

Emery  v.  Bradford 

Emigrant  Bank  v.  Roche  - 

Englarr.  Offutt 

Erhard  t.  Boars.. 
Evarts  v.  8teger_. 
Everts  v.  Agnes.. 


Export*  Randolph. 
fifjwrteWaU 


-  22  Or.  497 

-  26111.  App.  449.., 

-  7  Gill  (Md.),  807. 

..  22  Or.  47 

„134  U.  8.  600 

.107  U.  B.  8 

.  29  CaL  88 

-  93  N  Y.  874 

-  70  Md.  73 

.113  U.  8.  527 

-  5  Or.  147 

-  4  Wis.  356-. 


2  Brock,  448. 
-107  U.  a  266 


164 
246 

.  685 

211 

870 

.    56 

.  293 


.  425 
129 
.  87 
.  23 
.  594 
.  210 
.  676 


Kalrchild  y.  Falrchild- 


Farwell  v.  Gundry. 

Fayssouz  v.  Succession  of  Chaurand. 

Ferchen  v.  Arndt- 

Field  v.  Gray 

Field  v.  Holland- 


Fire  Insurance  Co.  v.  Felrath. 

Flint  v.  Phlpps 

Flower  v.  Barnekoff 

Folkes  v.  Docminlque 

Folsom  v.  Folsom. 


Forbes  v.  Willamette  Falls  Electric  Co.— 

Ford  v.  Ford 

Ford  v.  James. . — 

Foster  v.  Wise 

Francis  v.  Evans.. 


Freliughuysen  v.  Nugent.. 

Fremont  v.  Crippen 

French  v.  Burlingame_. 


Frisbie  v.  Lang  worthy.. 
Fuller  v.  Heath. 


Funk  v.  8terrett . 


F 


.  64  N.  Y.  479.. 
.  62  Wis.  268. 


.  86  La.  Ann.  547. 
,  26  Or.  121- 


1  Aria.  404 

1  Am.  Lead.  Cases,  858. 

.  77  Ala.  201. 
.  16  Or.  448- 
.  20  Or.  132.. 


2  8trange,  1137  - 

65  N.  Y.78 

,  19  Or.  61. 


.867 
426 
800 


.132 


.  53  Barb.  525 

.    2  Abb.  Dec.  169. 

.  46  Ohio  8t.  20 

.  69  Wis.  116.. 


36  Fed.  238 . 
.  10CaL215. 


.  42  Iowa,  617  - 
11  Wis.  375— 


—  89  I1L  296.. 
_  59Cal.614. 


37 
622 

—  77 
S19 

—  862 

—  887 

—  150 
199 

—  451 
594 


.389 
180 
127 
468 
245 
898 

.  246 


86 


Garnsey  r.  Rogers . 

Garthe  v.  Hart 

Gault  v.  Soldani 

Gerould  v.  Wilson . 


Getchell  v.  Maney  _ 

Glbbs  v.  Green 

Gibson  v.  Williams.. 
Glass  v.  Williams . 


G 


Glaxer  v.  Cliff 

Gleeson  v.  Martin  White  Mining  Co 

Goodell  v.  Luck 

Goodrich  v.  Davis 

Gordon  v.  Deal 

Gough  v.  Findon 


Gould  v.  Wise.. 
Grace  v.  Carpenter. 


Grain  v.  Aldrlch.. 


Grant  v.  Baker.. 


Grant  v.  Davenport.. 
Graves  v.  People- 


Greenwood  v.  Sheldon- 
Greenwood  v.  Spring  — 
Gregory  v.  Pershbaker.. 


.  47  N.  Y.  288,  J 

.  73  Cal.  643 

.  84  Mo.  150  -_ 
.  81  N.  Y.  573- 

.  69  Me.  442 

.  54  Miss.  612.. 


4  Wend.  320  - 
.  46  Ind.  268 


Grigsby's  Executors  v.  Nance.. 
Guttle     "'       -    ' 


Lille  v.  Wong  Fook. 


.189,442 

89 

11* 

841 

24$ 

21a 

27* 

467 

893- 

87 

129- 


10  Cal.  803. 
.  ISNev.  444 

67  Me.  614 

11  Mete.  (Mass.),  484 275 

.  23  Or.  164 107,115- 

.    7  Welsb.  H.  A  G.  48 668 

.  97  Cal.  682 694 

14  Dec.  Dept.  of  the  Interior,  486 67* 

.  38  Cal.  514 243 

12  Or.  331— 664 


36  Iowa,  396_ 

16  Colo.  170— 

31  Minn.  264.. 

64  Barb.  375  . 

73  Cal.  109.. 


24* 

814 

189 

.  2<tt 


3  Ala.  860,  861 . 
18  Or.  677 


8* 
.26* 
.89<V 


xii  Table  of  Cases  Cited. 


Habersham  ▼.  8ean 11  Or.  481. 


Hade  ▼.  McVay SI  Ohio  8t.  281 6*4 

Hagan  v.  Lucas -^— 10  Pet.  899 457 

Haley  v.  8tate — _ 68  Ala.  88 277 

Hallett'i  Estate 18  L.  B.  Ch.  Div.  698 1W 

Hardwiek  v.  State  Insurance  Co 90  Or.  647 202 

Harkreader  ▼.  Clayton 56  Miss.  8*8 694 

Harper  v.  Hassard 118  Mass.  187 307 

Harris  v.  Mississippi  Valley  Railroad  Co.  -  51  Miss.  602 2*6 

Harrison  v.  Smith 83  Mo.  216 130 

Hartvig  v.  North  Pacific  Lumber  Oo. 19  Or.  622 178 

Hayden  v.  Long 8  Or.  247 ___ 898 

Hazzard  v.  Duke 64  Ind.  220 62 

Heald  v.  Hodder 5  Wash.  677 117 

Hemingway  v.  State 68  Miss.  371 478 

Hendrick  v.  Lindssy 98  U.  S.  148 180 

Henry  v.  Canon -  ,  96  Ind.  422  ,   60S 

Hentsch  v.  Porter 10  Cal.  555 73 

Herbert  v.  Dufur 23  Or.  462,  467 162,176,5*4 

Herri ter  v.  Porter 28  Cal.  385 243 

Hexter  v.  Schneider 14  Or.  184 466,376 

Hieklin  v.  McClear 18  Or.  126 491 

Hicks  v.  Mendenhall 17  Minn.  476 3*8 

Hllboum  v.  Fogg _ — 99  Mass.  11 501 

Holbrook  v.  Klenert 118  Mass.  268 .  — 


Holcomb  v.  Teal 4  Or.  353 666 

Hollings  worth  v.  State 111  Ind.  289 179 

Hobnau  v.  Dord 12  Barb.  886 55 

Holmes  v.  Oilman 138  N.  Y.  869 129 

Holmes  v.  McDowell 76  N.  Y.  696 685 

Hoover  v.  Wood * 9  Ind.  287 21 1 

Hopkins  v.  Noyes 4  Mont.  556 35 

Hoppe  v.  Chicago  Railway  Co 61  Wis.  387 162 

Hopwood  v.  Patterson 2  Or.  49 433 

Horswell  v.  Ruts 67  Cal.  Ill S5 

House  v.  Fowle 20  Or.  163 79 

Housfa  v.  People 6611L  178 347 

Hovenden  v.  Knott 12  Or.  267 349 

Howard  v.  East  Tennessee  Railway  Co 91  Ala.  268 308 

Howard  v.  Priest 6  Mete.  (Mass.),  582 357 

Howard  v.  Stratum - 64  Cal.  487 52 

Howell  v.  Tacoma 8  Wash.  711 301 

Hughes  v.  Oregon  Railway  and  NaT.  Co. —  11  Or.  487.-*^.-—— — . 189,442 

Hummel  v.  Frtese 24  Or.  286 146 

Hunt  v.  Robinson 11  Cal.  262 467 

Huston  Railroad  Co.  v.  Randolph 24  Tex.  829 508 

Hutchinson  v.  Perley 4  CaL  «*  — — 222 


Illinois  Canal  Trustees  v.  People 12  III.  254 508 

In  re  Farmer,  ex  parte  Griffin 10  Chicago  Legal  News,  895 361 

In  re  Haner's  Estate 140  Pa,  St  420 867 

In  re  Holderbaum's  Estate 82  Iowa,  69 _ 334 

In  re  8harp 56  N.  Y.  257 800 

Iron  Silver  Mining  Co.  v.  Elgin  Mining  Co. .118  U.  8. 196 87 

Isaacs  v.  Price ; 2  Dillon,  847 884 


Jackson  v.  Lahee _- 114 IU.  800 584 

Jackson  v.  State 76  Ga.  578 _— _.  481 

James  v.  City  of  Newton 142  Mass.  366 243 

John  v.  Hatfield 84  Ind.  75 594 

Johnson  v.  Oregon  Short  Line  Railway  Co..  23  Or.  94 ■ 164 

Johnson  v.  Rightmyer 16  Johns.  814 - 222 

Jones  v.  United  States . 7  How.  687 521 

Jordan  v.  Kavanaugh 68  Iowa,  152 194 

Jourdan  v.  Long  Island  Railway  Co 115  N.  Y.  380 165 

Joyes  v.  Shadburn 18  8.  W.  861 298 


Table  of  Cases  Cited. 


xm 


Kane  y.  New  York  Elevated  Railroad  Co.  ..125  N.  Y.  165.. 

Kanne  v.  Otty 26  Or.  531  — 

Kearney  v.  Snodgrass 12  Or.  317. 


Keete  v.  Denver . 
Kelsay  v.  National  Bank 
Ker  v.  People.. 
Kerr  v.  Moore. 


10  Colo.  112  — 
.  09  Pa.  St.  426  - 


110  111.  627.. 


54  MiS8.  2*6.. 
67  Gal.  395  — 
15  Or.  685. 


Keybers  v.  McComber 

Kezartee  v.  Marks 

Kinney  v.  Baltimore  &  Ohio  Employes  Ass'n  35  W.  Va.  385.. 
Kipnhart  v.  Pittsburgh,  etc.,  Railway  Co.  —   7  Ind.  A  pp.  132 — 
Klein  v.  People  ..  "  ""' 

Knappv.  Fuller. 
Knott  v.  Knott.- 
Koenig  v.  Nott . 


Kohn  v.  Hinshaw 

Koppikus  v.  Commissioners . 


.  31  N.  Y.  229 

.  55  Vt.  311. 

.    6  Or.  142— 

2  Hilt.  328  . 


17  Or.  308— 
16  Cal.  248  . 


PAGE 
—  229 
...  493 
...  404 
_-  300 
.-  165 
...  481 
...  198 
...  884 
...  US 
.-  20 
...  300 
...  311 
275 

357 

23 

457 

216 


Lacoste  v.  Splivalo. 

Ladd  v.  Spencer. 

Laege  v.  Bossleux 

La  Orange  v.  State  Treasurer 

Lahr  v.  Metropolitan  Railway  Co, 

Lake  Ontario  Railroad  Co.  v.  Curtlss  ... 

Lamb  v.  Vaughn 

Larzion  v.  Pioche 

Lawrence  v.  Fox. 

Lawrence  v.  McVeagh 

Laycock  v.  Pickles 


Lazarus  v.  Fried  helm 

Leonard  v.  Territory 

Lelteh  v.  Boynton. 
Lewis  v.  Birdsey 
LIndley  v.  Wallk 
Linton  t.  Crosby 
Little  v.  Chad  wick. 
Logan  v.  Hall 
Lord  v.  Goldberg. 
Lnbbnck  v.  Tribe 
Lyon  v.  State. 


Macy  y.  Kendall . 


Malts  v.  Fletcher 

MandevlUe  v.  Welch. 
Marlon  v.  8tate 


Marsh  t.  Davis.. 
Martin  v.  Ingham. 


Martin  v.  Stubbing! 

Marx  v.  8ch warts 

Mattey  v.  Whittier  Machine  Co.. 

Maw  v.  Jones 

May  v.  May 

Mayor  v.  Porter.. 


MeAlexander  v.  Wright . 
McCbord  v.  Fisher  Heirs.. 


MeConnaughy  v.  Pennoyer 

McDonald  v.  The  Tom  Lysle  - 
McKee  v.  Reynolds.. 


McKende  v.  Branch  Bank.. 

McKlnney  v.  Purcell 

McLaughlin  v.  Russell 

McLauren  v.  Grand  Forks.. 
MeLeod  v.  Evans  . 


M 


.  88  Mo.  164 

.  62  Mich.  486  .. 
Wheat.  277™ 

Neb.  849 

Kan.  326 


6 
.  16 
.83 

.  88  Kan.  641. 
20 


—  14 
..140 
-26 
..    9 

-  18 

—  3 

-  18 

—  48 
..48 

-  26 


I1L  App.898. 
Or.  178 

Mass.  837. 


Q.  B.  Div.  107 

Neb.  16 . 


Md.  300 

T.  B.  Mon.  189 

8.  B.  Mon.  194 

Fed.  196;  140  U.  8.  1.. 

Fed.  690 

Iowa,  678 

Ala.  606.. 


.  sa 

.  243 

.814 

361 

503 

.  259 


180 
.  409 
.373 
.  301 

285 
.837 


I  Kan.  466.. 


McQuald  v.  Portland  and  Van.  Ry.  Co. 

McRee's  Administrators  v.  Means 

Meeksv.  Sanders 

Mercantile  Ins.  Co,  v.  Hope  Ins.  Co 


Ohio,  476  .. 

Dak.  897 

Wis.  401 

Or.  287. 


17 

6 

66 

18 

84  Ala.  364 

6  Iowa,  61 


61 

521 

.    86 

.  812 

.467 


276 
801 
130 
229 


...    8Mo.App.408. 


69 

426 

.  202 


XIV 


Table  of  Cases  Cited. 


Merrill  y.  Green . 


Merriman  v.  Morgan. 


Meyers  v.  Pacific  Construction  Co. 

Mickey  y.  Stratton 

Miller  v.  Butler 


Miller  y.  Lang. 
Miller  y.  State 


Mllliken  y.  Thorndtke.- 
Minnesota  v.  Bachelder . 
Mitchell  y.  Well*., 


Mobile  Railroad  Co.  y.  Wisdom.. 

Moir  y.  Dodson 

Moore  y.  Floyd 

Moore  y.  Bobbins  ._ 
Morse  v.  Carpenter. 
Morse  y.  Goddard  . 


Morts  y.  City  of  Detroit- 
Mulligan  y.  Smith 


.  66  N.  Y.  270.. 

.    7  Or.  68 

.  20  Or.  60S.. 


6  Sawy.  508.. 
.  6Cush.71_ 
.  99  Mass.  18  - 


Kan.),  22  Pao.  326.. 


.(Ks 
.103 


PA0B 
.192,288 

ltf 

21 


.278 
601 


Mass.  886. 
lWalL109._ 
64  Mich.  129.. 
6  Heisk.  126_ 

.  14  Wis.  279 

.    4  Or.  101 

96  U.  8.688... 
.  81  Neb.  224  ... 


.609 
.  602 


.  260 


466 


.  18  Mete.  (Mass.),  179. 

18  Mich.  616 

.  69CaL206 


.  262 

.  877 

220 

886 

.601 


.298 


National  Exchange  Bank  v.  McLoon. 

Nelson  y.  Borcbenlus 

Newbill  y.  Thurston . 


N 


.  78  Me.  498  . 
.  52  111.  286.. 


.  65  Cal.  419. 


N.  Y.  Cen.  Ins.  Co.  y.  Nat.  Protection  Ins.  Co.  14  N.  Y.  85 

Nonotuck  Silk  Co.  v.  Flanders 68  N.  W.  888 

Northampton  Bank  v.  BaUlet 8  Watts  &  8. 811 . 

North  Pacific  Lumber  Co.  y.  East  Portland.  14  Or.  6 

Northrup  y.  Germanla  Insurance  Co. 48  Wis.  420 

Northrup  v.  Trask 89  Wis.  616 

Noyesy.  Black 4  Mont.  527 


.242 
.  27i 
.  88 
.  202 


664 
249 


116 

.    86 


Odell  y.  Gotfrey.. 
Oflbrd  y.  Dayles.. 


Oldtown  y.  Shapleigh 

O.  R.  A  N.  Go.  y.  Swinburne.. 
Orr  y.  Ward 


Osborne  v.  Missouri  Pacific  Railway . 

O'Flaherty  v.  Union  Railway  Co 

O'Keefe  y.  Webber 


.  18  Or.  466. 


_,  12  C.  B.(N.8.),  748. 
_83Me.278 

-  22  Or.  674 

..  73  111.  318 

.147  U.  S.  248  ..     ,  , 

.  45  Mo.  70 

-14  Or.  56 -*. 


.  447 
.624 


.275 
468 


-.  807 
—  282 
~  161 
_  186 


Pardee  y.  Treat . 
Parker  y.  Bowles- 


Parker  v.  Jeffery 

Parmentler  y.  Pater.. 

Parsons  v.  Clark 

Peak  y.  Ellicott . 


Pennsylyanla  Railroad  Co.  y.  Kelley_ 
People  y.  Brooks 

People  y.  Canal  Board.. 

People  y.  Glenn 

People  y.  Harding 

People  y.  Johnson . 
People  y.  Jones 


People  y.  May. 
People  y.  McQuade . 
People  y.  Pacheco . 


People  y.  Penhollow.. 

People  y.  Simpson 

People  y.  Steven* 

People  y.  8trong 

People  v.  Willsea 

People  y.  Wilson 

Perfcint  y.  State 

Peters  y.  Bain. 


Peters  v.  Peters—, 
Pico  y.  Conn  . 


Plli  y.  Killlngsworth . 


.82 
.  67 
.  26 
.  13 
.  66 
.80 
.  81 
.  16 
56 
.  70 
.  63 
-140 
.48 

-  9 
„110 

-  27 
„  6 
.  60 

-  47 
.80 
.-  60 
..  64 
.  66 
..133 
.-  42 
..  91 
..  20 


N.  Y.  886- 

N.  H.  496 . 
Or.  186 — 
Or.  121- 


Mich.  414- 
Kan.  146— 
Pa.  St  872. 

Cal.  1 

N.  Y.  895— 
111.  232.. 


Mich.  487. 
N.  Y.  850- 
Mich.  554  - 


,  442 


.441 
.  404 


48 
.  180 

180 
.  246 

216 
.608 


Colo.  401. 
N.  Y.  284.. 
Cal.  218. 


N.  Y.  Crim.  Rep.  41. 
Cal.  806.. 


Mich.  411. 

Cal.  161 

N.  Y.  507.. 

111.  1*6 

Ala.  4*7 

U.S.  670- 
Iowa,  182  . 


.  476 
.  814 
.  476 
.  246 
.  811 
.  247 
.814 
.601 


.811 


.  47K 
186 
282 
478 
129 


CaL129. 


Or.  432.. 


871 
.160 

119 


Table  of  Cases  Cited. 


xv 


PiukitmfTv.  People- 
Pinney  v.  King  - 
~*  *  "brayc 


Plpher  t.  For 
PUtt  v.  Lott- 


lyee. 


Portland  Construction  Co.  t.  O'Netl. 
Portland  National  Bank  t.  Scott 
Prior  t.  Talbot. 


Pri tchard  t.  Woodroff  . 


Polaakl  Company  t.  8Ute  . 


69I1L  148— 


21  Minn.  514.. 
.  88  Ind.  487 — 
.  17  N.  Y.  478- 

.24  Or.  54 

.  20  Or.  428 

.  10  Coin.  1  — 
.  86  Ark.  196  ~ 
.  41  Ark.  118  _ 


PaOB 
..842 


819 
407 


.  425 
.879 
.261 


.509 


.105 


QolekY.  Milliran. 


Q 

— 108Ind.  419. 


Railroad  Go.  T.  Gladmon . 

Bandolpb,  ex  parte 

Rankin  t.  Malarkey . 


Bander  v.  Minneapolis  Railway  Co.. 

Redding  v.  Bell 

~     It.  Hertingi 

iy.  Reee.. 


Reining  t.  New  York  Railway  Co.. 
~       r.Barke- 


Rex  t.  Gutch— 
Rex  t.  Walter.. 


Reynolds  y.  Lincoln  . 


RieketU  y.  Village  of  Hyde  Park. 

Riverside  Co.  y.  Townsend 

Roach  y.  Karr 

Bobbins  v.  Wells. 


Robertson  y.  Robertson.. 

Rolfes  y.  Russell 

.Wood. 


Ruler  v.  State  - 


Rnhland  y.  Supervisors  of 

Rnssell  y.  Hoyt 

Russell  y.  Kelly 


Hazel  Green. 


Ross  Lumber 


&T 


Garretson.. 


.  15WalL401_ 
2  Brook.  448. 


,  28  Or.  598— 
.  82  Minn.  881. 


4CaLS88. 


..  61  111.  266.. 

•    7  Or.  78 

-128N.Y.  167.. 


8  Burrows,  1267 

.    1  Moody  A  M.  488  - 

.    SEsp.21 

.  71  Cal.  188. 


180 
211 


.  117 
.  178 
.609 


-  86111.118- 

-120 I1L  20 

.  18  Kan.  629.. 


.  18  Abb.  Pr.  191. 

.25  Iowa,  860 

.    5  Or.  400 

.  70N.Y.8-. 


25  Ohio  St.  464.. 

.  55  Wis.  661 

.    4  Mont  412 — 

.  44  Cal.  641 

.  87  CaL  589 


55 

.448 
.  229 
.462 
.  279 
,  279 
.197 
.293 


.222 


86 


.  160 
.811 
.800 


35 

.  275 
.116 


S 


8t  James  Pariah  t.  Horse  Railway  Co 141  Mass.  500. 

St.  Louis,  etc,  Loan  Aat'n  y.  Augustin 

8t  Paul  y.  Butler 


Salem  Water  Co.  y.  Salem . 

Seammon  y.  Davis 

Schneider y.  White. 


2  Ma  App.  128 . 
80  Minn.  459.. 


Schofleld  y.  Churchill . 
Schumm  y.  Seymour — 

Seott  y.  Ayery 

Scott  y.  Campbell 


5  Or.  29., 
.  72  Cal.  898    , 

.  12  Or.  508 

.  72N.Y.565 

,  24  N.  J.  Bq.  147-. 


.155 


Seeton  y.  Davis 

Second  National  Bank  y.  Grand  Ledge— 

Seeleman  v.  Hoagland ■  ,  „ 

Sellock  y.  Phelps 

Sewell  y.  Cooper 


5  House  of  Lords'  Cases,  811 . 

.  80  Ala.  728 

.    1  Thomp.  4  C.  91 

98  U.  8. 123 

.  19  Colo.  281 

.  11  Wis.  880.. 


194 

246 

i 21 

-189,442 

842 

291 

20 


847 

.189,442 
392 


8hamp  v.  Meyer . 

Shaw  y.  Oswego  Iron  Co.  - 

"  i  y.  Bellows  . 


.  21  La.  Ann.  583.. 


.  20  Neb.  228. 


Sherwood  v.  Milford  Bank 

Sherwood  ▼.  8t  Paul  Railway  Co- 
Shields  y.  Thomas— 

fibular  y.  State 

Siberry  v.  8tate . 


.  10  Or.  871. 
.  24  Or.  568.. 


.  94  Mich.  78.. 
.  21  Minn.  127.. 

-  14  80.84 

.105  Ind.  298 

.133  Ind.  677 

68  N.  Y.  855- 


.457 

259 

189 

.  106 

.209 

129 

.  857 

.130 

314 


.108  Ind.  53- 


Simson  y.  Brown — 

Skaggo  v.  State 

Bkyrme  v.  Occidental  Min.  A.  Mill.  Co 8  Nev.  219 

Slagle  y.  En  trek  In 44  Ohio  St.  637 

Slater  v.  Oriental  Mills 27  Atl.  418 

Slight  y.  Patton 96  CaL  384 


314 

192 

74 

198 

487 

180 


.119 


XVI 


Table  of  Cases  Cited. 


Smart  y.  Blanchard. 


Smtth  y.  Boaton  &  Concord  Railway  Co.. 
Smith  t.  Gomba 


8mish  y.  Commonwealth  Insurance  Co.. 

Smith  y.  Jones 

Smell  y.  Snow 

Soule  y.  Chase . 


.  42  N.  H.  137 

86  N.  H.  458 

.  49  N.  J.  Eq.  430_. 
.  49  Wis.  322. 


PAGB 

—  975 

—  20 

—  180 


.  15  Johns.  229- 


Southwell  y.  Beezley — 
Springfield  y.  Edward*.. 
State  v.  Berdetta 


8tate  y.  Cannon . 
State  y.  Creuabauer . 


State  y.  Dale 

State  y.  District  of  Dubuque- 

State  y.  Findley 

«Utc  y.  Fitzgerald 

Bute  y.  Laughlin  - 


IS  Mete.  ( Mass.),  282 

,  1  Abb.  Pr.  (N.  8.),  48— 

.  5  Or.  453 

.  84  111.  026.. 
.  73  Ind.  185.. 
.  84  Iowa.  822. 
,  68  Mo.  254  ... 
8  Or.  229  . 


78 
.  208 
.  275 
.417 
.  564 
.246 
1*4 
838 


386 


11  Iowa,  155  . 


State  y.  Mayor  of  Jersey  City  - 

State  y.  MeCauley 

State  y.  Mims 

State  y.  Moore 

State  y.  Morey 

State  y.  Otoe  County 

~     >y.  Phenline 


.(Mo.  Sup.)  14  8.  W. 
.  90  Mo.  A  pp.  408 — 

.  75  Mo.  858 

.  52  N.  J.  L.  65 

.  15Cal.  429- 


185.. 


.  26  Minn.  183.. 


State  y.  Pratt- 
Piatev.  Poison. 


.  89  Ohio  St  486.. 

.  25  Or.  241 

.  10  Neb.  19 

.  16  Or.  107 

98Mo^482. 


State  y.  Shaffer- 
State  y.  8b  aw  ... 
S'«te  y.  Slavin  .. 
State  y.  Sweet.. 


State  y.  Wagner- 
State  y.  Weasel. 


State  y.  Winton . 
State  y.  Wright . 


.  99  Iowa,  188 . 
.  23  Or.  565 

.  22  Or.  287 

.  11  Wis.  153— 

.    2  Or.  127 

.  7S  Mo.  644 

.  SO  La.  Ann. 
.  11  Or.  456. 


919.. 


State  ex  rel  Lott  y.  Brewer 

State  Bank  y.  Bank  of  New  Brunswick  . 

State  Railroad  Tax-Cases 

Stafford  y.  Fargo 

Stanley  y.  Green 

Stark  y.  Starr 

Starr  y.  Burlingtoi 
BteekertY.  East8i 


10  NeY.  175 

.  64  Ala.  287 

8  N.  J.  Eq.  266- 

.  92  U.  8.576 

.  85  111.  481.. 


Saginaw. 


Steel  y.  8t  Louis  Smelting  Co.. 

Steenberger  y.  Gowdy 

Stephan  v.  Daniels 

Btoller  y.  Coats.. 


Stone  y.  Cambridge 

Stone  Y.  Dry  Dock  Railway  Co.. 


Story  y.  N.  V.  Elevated  Railroad  Co. 
StOYal  y.  Banks.. 


.  12Cal.  163 

.    6  Wall.  402 

_  45  Iowa,  87 

.  22  Mich.  104 

-106  U.  S.  447 

-  93  Kj.  146 

.  27  Ohio  St.  527. 

-  88  Mo.  514 

,.    8Cu*h.270 

.115  N.  Y.  104. 


Stuart  y.  Commonwealth. 
Stories  y.  Swift    ....  ■■ 


90  N.  Y.  122.. 

10  Wall.  582.. 


28  Orat.  950.. 


.  82  Miss.  289.. 


481 
.  609 
.479 
.  276 
.  186 
.  229 
.  246 
.  478 
.508 


48 

—  609 

—  184 
-.481 

—  314 

—  467 

—  185 
_.  609 

—  477 
-814 

—  811 

—  576 
-468 

—  105 

—  584 

—  92 

—  259 

—  491 

—  220 


.300 
.  801 

.  220 


522 


.  300 


130 
.416 
.  180 
.  229 


.  84S 


.478 
.258 


Taggart  y.  Rtsley . 
Taylor  y.  Burnap.. 
Tsbbetts  y.  Til  ton. 


The  American  Eagle- 


Tne  M.  Vandereook 
The  Victorian. 


Thompson's  Appeal  . 
Thompson  y.  Com.  of 
Tlbblus  y.  Ah  Tong— 
llppin  y.  Ward . 


Tompkins  ▼.  Crane  .. 
Tone  Y.  Columbus  .. 
Torkleson  y.  Jorgenson . 


Town  of  Elma  y.  Carney.. 
Ttabaut  y.  Rummell . 


Transportation  Company  y.  Chicago  — 

TraHinger  y.  Todd 

Tinman  y.  Owens 

Tucker  v.  Barrow 


.   40r. 
89  Mich. 


789- 


81  N.  H.  278  . 
,  19  Fed.  #79 

24  Fed.  472— 
.  24  Or.  121. 


the  Canal  Fund. 


.  22  Pa.  St.  16  — 
2  Abb.  Pr.  262., 

4  Mont.  586 

5  Or.  453- 


.  60Cal.  478 

89  Ohio  St  281. 

.  28  Minn.  883 

.    9  Wash.  466— 

.  14  Or.  17 

.99  U.S.  636 

5  Or.  36.. 


17  Or.  523 

.    7  Barm.  &  C. 


.801 
.  150 
.  196 
.  198 
.  196 
.  129 
.  218 
.  85 
.  664 
.489 


.  801 
.  55 

298 
.  86 

227 


.  556 


.  *4« 


Table  op  Cases  Cited.  %  xvii 

Tnckery  Paries 7  0olo.  ™ 392 

Turnery.  Jayoox 40  N.  Y.  470 426 

Turk  v.  Ridge 41  N.  Y.  201 191 

Tattle  y.  Howe 14  Minn.  149 19* 


Union  National  Bank  t.  Goeti 138  TIL  127 129 

UnitcM  Stales  y.  Flint 4  Pawy.  42 150 

United  >tfaes  t.  Haskell 4  Wash.  C.  C.  402 475 

United  States  y.  Kirkpatriek 9  Wheat.  720 501 

United  Slates  y.  Rogers 28  Fed.  607 838 

United  8  at*-s  y.  Tl  iigey 5  Pet.  115 883 

Utiea  Insurance  Co.  v.  Toledo  Insurance  Co.  17  Barb.  112. 202 


Sfcnderonok,  The  M 24  Fed.  472 198 

Van  D\ek  y.  McQtiade 8ft  N.  Y.  617 684 

Van  Ness  y.  Forrei*t 8  Crunch.  33 258 

Van  Rensaelar  y.  Kearny 11  now.  825 103 

Van  Vechten  y.  Hopkins 5  Johns.  211 275 

Victorian.  The 21  Or.  121 198 

Votet  v.  Resor. HO  11L  881 601 

Volkentng  v.  DeGraaf Hi  N.  Y.  271 567 

Vrooman  y.  Turner 6y  N.  Y.  280 189 

W 

Warren  v.  Quade 8  Wash.  780... 117 

Watson  y.  Roode 80  Neb.  264 56 

Wells  v.  Applegate U  Or.  208 876 

Wheatly's  Heirs  y.  Calhoun 12  Leigh,  269, 278 860 

Wheeler  y.  West 71Cal.l26 304 

White  v.  Ditson 140  Mas*.  351 889 

Whitehead  y.  Howard 6  Eng.  Com.  L.  187 568 

Whitney  v.  Allaire 4Deniof554 502 

Whit  well  v.Willard 1  Mete.  (Mass.)  216. 667 

Wlddicombe  v.  <  hilders 124  U.  8.  405 220 

Wiggins  v.  People 93  U.  8.467 42 

Wilson  y.McEwan 7  Or.  87 98 

Wilson  y.  Salem 24  Or.  604 801.420 

Wilson  y.  Wilson 86Cal.447 872 

Willamette  Falls  Co.  y.  8mith lOr.181 )18 

Willamette  Falls  Transp.  Co.  y.  Riley 1  Or.  183 198 

Willard  v.  8perry 16  Johns.  121 248 

Williams  v.  State 61  Wis.  292 814 

Williford  y.  State 28Ga.8 475 

Windsor  y.  Queen L.R.1Q.B.289 475 

Winter  y.  Norton 1  Or.  48 488 

Wiseman  y.  Northern  Pacific  R.  R.  Co.  ...  20 Or.  425. 492 

Wolfolky.  8tate 81  Ga.  551 303 

Wood  y.  Fit xgerald 8  Or.  668 1 

Wood  y.  Williams. 61  Mo.  68 845 

Woodward  v.  Oregon  Railway  and  Nav.  Co.  18  Or.  289 898 

Wright  v.Terry 23FU.160 189 

Y 
Yellow  Riyer  Imp.  Co,  y.  Arnold 46  Wis.  214 185 

Z 

Zimmerman  v.  Morrow 28  Minn.  867 a 


CASES  ARGUED  AND  DETERMINED 


STJPEEME  OOTJET 


OREGON. 


[  Argued  November  16, 1892 ;  decided  January  16, 1893 ;  reargued  July  17, 
1893;  decided  February  19, 1891.] 

PENNOYER  v.  WILLIS.* 

[aC.86Pao.Eep.668.] 

Pmhctpal  awd  Agbht— Noticx  to  Aoeht  that  Will  be  Bnronro  ok  Prin- 
cipal.—As  to  third  parties,  notice  to  an  agent  while  acting  within  the  scope 
of  his  authority  is  notice  to  the  principal,  but  it  is  equally  true  that  such 
notice,  in  order  to  bind  the  principal,  must  relate  to  the  business  or  trans- 
action in  reference  to  which  the  agent  is  authorized  to  represent  his  prin- 
cipal. If  the  notice  relates  to  a  matter  oyer  which  the  agent  has  no 
authority,  and  concerning  which  he  is  not  authorized  to  act  for  his  princi- 

•This  case  was  first  decided  on  January  sixteenth,  eighteen  hundred  and  ninety- 
three,  but  on  the  application  of  defendant  a  reargument  was  allowed  on  July  seven- 
teenth. The  opinion  here  published  was  handed  down  in  February,  eighteen  hun- 
dred and  ninety-four,  reverting  the  former  decision,  which  will  be  found  in  22  Pac 
Rep.  67.  The  question  of  the  capacity  of  plaintiflk  to  maintain  the  action,  passed  upon 
in  the  first  opinion,  is  not  discussed  here,  and  the  matter  of  rejecting  evidence  tending 
to  show  the  duties  of  the  local  custodian  of  the  funds  after  the  board  had  approved  the 
application  for  the  loan  was  not  considered  before.  The  present  opinion  is  by  the  di- 
rection of  the  court  published  as  the  official  exposition  of  its  views.  It  was  prepared 
tor  2ft  Or.  but  by  a  confusion  of  copy  was  omitted.—  Exporter. 
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pal,  although  he  may  be  an  agent  for  other  purposes,  it  will  not  affect  the 
principal.  Within  the  principle  thus  expressed,  an  agent  whose  duty  is 
to  care  for  certain  funds  and  to  report  at  stated  periods  the  condition  of 
such  funds,  is  not  such  an  agent  as  that  previous  notice  to  him  of  an  en- 
cumbrance on  lands  offered  to  his  principal  as  security  for  a  loan  of  the 
funds  in  the  agent's  hands  will  be  notice  to  his  principal,  eh  ice  such  agent 
had  no  discretion  in  the  matter  of  making  loans,  or  passing  on  the  suffi- 
ciency of  title,  all  these  matters  being  intrusted  to  other  people ;  but  if  to  • 
such  agent  is  confided  the  duty  of  examining  the  title  to  the  security  sub- 
sequent to  his  principal's  acceptance  of  the  offer,  to  see  that  no  change  has 
occurred,  and  he  is  invested  with  discretion  to  withhold  the  money  in  case 
he  learns  of  any  defect  in  the  security  offered,  and,  after  receipt  of  the  order 
to  make  the  loan,  knowledge  of  an  outstanding  incumbrance  is  present  in 
his  mind,  whether  acquired  before  or  during  his  agency,  such  knowledge 
is  binding  on  the  principal. 

Appeal  from  Douglas:  Martin  L.  Pipes,  Judge. 

This  action  was  brought  by  Sylvester  Pennoyer,  gov- 
ernor, George  W.  McBride,  secretary  of  state,  and  G.  W. 
Webb,  state  treasurer,  constituting  the  state  board  of  land 
commissioners  for  the  sale  of  school  and  university  lands 
against  Wm.  B.  Willis  to  recover  two  thousand  eight  hun- 
dred and  seventy-three  dollars  and  forty-eight  cents  dam- 
ages in  consequence  of  defendant's  negligence  in  certify- 
ing to  the  title  of  real  property  offered  as  security  for  a 
loan  from  the  state  school  fund.  The  material  facts  are 
as  follows:  At  a  meeting  of  the  board  of  school  land  com- 
missioners, held  May  twenty-seventh,  eighteen  hundred 
and  seventy -nine,  plaintiffs'  predecessors  in  office  appointed 
the  defendant  their  local  agent  and  attorney  for  Doug- 
las County,  whose  duty  it  was  to  ascertain  the  value  of, 
and  the  state  of  the  title  of,  any  lands  offered  as  security 
for  any  loan,  and  to  report  the  same  to  the  board.  The 
defendant  was  notified  of  his  appointment,  and  on  June 
seventeenth,  eighteen  hundred  and  seventy-nine,  he  wrote 
a  letter  to  the  board  accepting  the  same.  On  November 
twenty-eighth,  eighteen  hundred  and  eighty- two,  the  board 
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of  commissioners,  in  pursuance  of  the  statute  authorizing 
them  to  adopt  rules  and  regulations  for  the  management 
of  the  school,  university,  or  agricultural  college  funds, 
duly  adopted,  among  others,  the  following  rules  and  regu- 
lations in  reference  to  the  loan  of  the  school  funds  of  the 
state:  "Rule  1.  Such  of  the  county  treasurers  of  the 
state  as  may,  from  time  to  time,  be  designated  by  the 
board  of  commissioners  for  the  sale  of  school  and  univer- 
sity lands,  and  for  the  management  of  the  funds  arising 
therefrom,  shall  receive,  receipt  for,  and  safely  keep  sep- 
arate any  school,  university,  or  agricultural  college  funds, 
or  notes  or  other  securities  for  such  funds,  loaned  in  their 
respective  counties,  subject  to  the  order  of  the  board." 
"Rule  2.  In  order  to  effect  loans  of  the  irreducible  school 
fund,  university  fund,  or  agricultural  college  fund,  the 
board  shall  appoint  in  such  of  the  counties  as  it  shall  deem 
necessary  a  suitable  and  proper  person,  to  be  designated 
and  known  as  the  local  agent  of  the  board  in  the  county 
for  which  he  shall  be  so  appointed,  whose  duty  shall  be  to 
ascertain  the  value  of,  and  the  state  of  the  title  of,  any 
lands  offered  as  security  for  any  loan,  and  report  the  same 
to  the  board."  •'  Rule  3.  Any  person  or  persons  in  any 
of  the  counties  in  which  a  local  agent  shall  have  been  ap- 
pointed, desirous  of  negotiating  a  loan  of  any  of  the  funds 
referred  to  in  the  foregoing  rule,  shall  present  his  or  their 
application  to  such  agent,  who  shall,  if  he  deem  such  loan 
a  desirable  one  to  be  made  by  the  board,  forward  the  ap- 
plication with  his  opinion  as  to  the  value  of  the  property 
offered  as  security,  and  the  condition  of  the  title,  to  the 
board,  with  such  recommendation  as  he  may  deem  proper; 
but  the  applicants  shall  pay  to  such  agent  his  reasonable 
charges  for  examining  the  title  and  ascertaining  the  value 
of  the  property  proposed  as  security,  and  for  preparing 
the  proper  note  and  mortgage;  provided,  further,  that  no 
application  for  the  loan  of  any  sum  less  than  two  hundred 


4  Pennoyer  v.  Willis.  [26  Or. 

and  fifty  nor  more  than  five  thousand  dollars  shall  be  en- 
tertained." "Rule  4.  The  security  required  for  a  loan 
of  any  of  the  funds  mentioned  above  shall  consist  of  real 
estate,  of  this  state,  and  not  less  than  three  times  the 
value  of  the  loan  desired,  exclusive  of  perishable  improve 
merits,  of  unexceptionable  title,  and  free  from  all  liens  or 
incumbrances,  or  a  deposit  of  United  States  bonds,  or  the 
bonds  or  treasury  warrants  of  this  state,  of  a  face  value  of 
not  less  than  twenty-five  per  cent  in  excess  of  the  amount 
of  the  loan  desired."  "Rule  9.  It  is  hereby  made  the 
duty  of  the  several  county  treasurers  of  the  state,  in 
whose  custody  there  shall  be  at  any  time  any  of  the  funds 
herein  mentioned,  to  report  to  the  board  once  a  month  the 
condition  of  said  funds,  giving  a  full  statement  of  the  re- 
ceipts and  disbursements  of  said  funds  for  that  month. 
And  the  local  agents  shall,  from  time  to  time,  advise  the 
board  as  to  the  condition  of  the  various  securities  in  the 
county,  for  which  they  are  appointed. 

Under  the  provisions  of  the  first  rule  above  referred  to 
W.  N.  Moore,  treasurer  of  Douglas  County,  was  one  of  the 
custodians  of  the  school  fund,  and  in  February,  eighteen 
hundred  and  eighty-four,  Joseph  Roberts  applied  to  him 
for  a  loan  of  two  thousand  dollars,  offering  as  security 
certain  lands  in  Douglas  County.  This  application  in 
writing  was  presented  to  the  defendant  to  have  the  title 
examined,  and  he  made  and  signed  the  following  cer- 
tificate: "I  hereby  certify  that  I  have  thoroughly  exam- 
ined the  records  of  Douglas  County,  Oregon,  to  ascertain 
the  condition  of  the  title  to,  and  the  liens  upon,  the  above 
described  real  estate,  and  it  appears  from  said  records 
and  I  believe  that  Joseph  Roberts  is  the  owner  thereof  in 
fee,  and  the  same  is  free  from  all  liens  and  incumbrances, 
except  a  mortgage  by  D.  W.  Nefney,  jr.,  to  school  board 
of  six  hundred  dollars.  And  I  further  certify  that  I  have 
used  due  diligence  to  ascertain  the  actual  cash  value  of 
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said  real  estate,  and  believe  the  same  to  be  six  thousand 
dollars,  excluding  perishable  improvements. 

4,Wm.  R.  Willis,  local  agent." 

This  certificate  was  false  in  that  at  that  time  the  real 
property  described  in  the  application  was  subject  to  the 
lien  of  a  mortgage  of  twenty-eight  thousand  dollars  to  S. 
S.  Marks  &  Company,  and  of  record  in  that  county,  of  which 
fact  the  defendant  had  knowledge  and  notice.  On  Febru 
ary  twelfth,  eighteen  hundred  and  eighty-four,  the  appli- 
cation of  Joseph  Roberts  for  this  loan,  accompanied  by 
the  above  certificate,  was  presented  to  the  board  of  com- 
missioners with  this  indorsement,  viz.:  **I  would  recom- 
mend to  your  favorable  consideration  the  within  applica- 
tion for  a  loan,  as  I  deem  the  same  a  desirable  one,  and 
the  security  offered  ample.  I  now  have  on  hand  sufficient 
school  funds  to  meet  the  loan,  if  ordered. 

"W.  N.  Moore,  local  agent." 

— and  was  by  them  approved,  and  W.  N.  Moore  was  by 
order  of  the  board  directed  to  advance  to  Joseph  Roberts 
the  amount  for  which  he  had  applied,  and  Moore  did  so 
without  consulting  defendant,  and  without  having  the 
Marks  mortgage  satisfied.  The  mortgage  to  S.  Marks  & 
Company  and  the  mortgage  to  the  board  were  foreclosed, 
and  upon  a  sale  of  the  mortgaged  premises  under  a  decree 
in  favor  of  the  board,  and  against  Joseph  Roberts,  two 
hundred  dollars  was  realized  upon  the  amount  loaned,  and 
two  thousand  eight  hundred  and  seventy- three  dollars  and 
forty-eight  cents  was  lost  to  plaintiffs.  Joseph  Roberts 
was  and  is  entirely  insolvent. 

Testimony  was  given  tending  to  show  that  when  Rob- 
erts applied  for  the  loan,  he  went  to  the  county  treasurer, 
who  made  out  his  application,  and  went  with  him  to  the 
defendant's  office  to  have  the  title  to  the  property  exam- 
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ined;  that  Friedlander,  one  of  the  mortgagees  of  the  Marks 
&  Company  mortgage,  went  with  them;  that  defendant 
examined  the  title  and  found  the  Nerney  mortgage  for  six 
hundred  dollars,  and  the  Marks  &  Company  mortgage  for 
twenty-eight  thousand  dollars ;  that  in  making  out  the 
certificate  he  noted  the  Nerney  mortgage,  which  filled  the 
blank  space  reserved  in  the  printed  application  for  that 
purpose;  that  he  was  about  to  interline  the  certificate,  and 
note  the  Marks  &  Company  mortgage,  when  Friedlander 
represented  to  him  that  this  mortgage  had  been  fully  paid, 
and  would  be  satisfied  on  the  record  before  the  applica- 
tion could  be  returned  from  Salem;  that,  relying  upon 
these  representations,  he  did  not  enter  that  mortgage  in 
the  certificate,  but  told  Moore  not  to  advance  any  money 
to  Roberts  till  the  mortgage  had  been  satisfied;  that  when 
the  order  came  from  the  board  approving  the  loan,  Roberts 
and  wife  executed  the  note  and  mortgage,  and  Moore  paid 
over  the  money  without  consulting  Willis,  or  informing 
him  that  the  application  had  been  approved,  and  that  he 
Ijad  no  knowledge  of  the  execution  of  this  mortgage  till  a 
long  time  thereafter;  that,  while  the  certificate  was  not 
true,  it  was  not  fraudulent,  nor  made  with  any  intent  to 
deceive  any  one;  and  that  he  acted  upon  the  honest  belief 
that  the  Marks  &  Company  mortgage  had  been  fully  paid, 
and  would  be  satisfied  on  the  record.  The  defendant  also 
offered  evidence  tending  to  show  that  with  the  exception 
of  examining  and  certifying  to  the  title  and  value  of  land 
offered  as  security,  and  the  approval  of  applications,  the 
entire  matter  of  making  loans  in  Douglas  County  was 
entrusted  to  Moore ;  that  the  board  furnished  him  with 
blank  applications,  and  blank  notes  and  mortgages;  that 
he  prepared  all  applications  for  loans,  and  had  defendant 
examine  the  title  of  land  offered  as  security;  that  defend- 
ant's certificate  of  title  was  delivered  to  him,  and  by  him 
forwarded  to  the  board;  that  the  applications,  when  ap- 
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proved,  were  returned  to  Moore  with  directions  to  make 
the  loans;  that  Moore  prepared  and  had  executed  the 
necessary  notes  and  mortgages,  and  was  entrusted  with 
the  daisy  of  ascertaining  that  the  title  remained  unchanged 
after  the  date  of  defendant's  certificates,  and  that  all  liens 
noted  therein  were  properly  discharged;  that  defendant 
had  no  communication  with  the  board  concerning  this  or 
any  proposed  loan,  except  through  Moore,  and  never  had 
been  entrusted  by  it  with  any  duty  in  respect  to  loans,  ex- 
cept examining  and  certifying  to  the  title  and  value  of 
land  offered  as  security,  when  requested  by  Moore;  that 
after  the  Roberts  application  had  been  returned  to  Moore, 
and  while  in  the  discharge  of  the  duty  entrusted  to  him,  he 
had  in  mind  the  Marks  &  Company  mortgage.  This  evi- 
dence was  all  excluded,  and  the  court  instructed  the  jury 
that  the  issue  made  by  the  pleadings,  of  Moore's  agency, 
was  immaterial.  The  ruling  of  the  court  in  excluding  this 
evidence  and  so  instructing  the  jury  is  assigned  as  error, 
upon  which  the  defendant  chiefly  relies  for  a  reversal  of 
the  judgment  Reversed. 

Messrs.  A.  M.  Qrawford,  and  Fm,  B.  Willis,  for  Appellant. 

Messrs.  Geo.  E.  Chamberlain,  attorney-general,  J.  W. 
Hamilton,  and  J.  O.  Fullerton,  for  Respondents. 

Opinion  by  Mr.  Justice  Bean. 

The  contention  for  the  defendant  is  that  the  evidence 
offered  and  excluded  tended  to  show  that  Moore  was  such 
an  agent  of  the  plaintiffs  as  that  his  knowledge  at  the  time 
the  loan  was  made  of  the  existence  of  the  Marks  &  Com- 
pany mortgage  was  notice  to  the  plaintiffs,  and,  as  a  con- 
sequence, they  were  not  misled  by  his  certificate,  but  had 
knowledge  through  their  agent  of  the  existence  of  the  out- 
standing incumbrance  before  they  parted  with  the  money. 
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It  must  be  conceded  that,  in  order  to  recover  in  this  action, 
plaintiffs  must  show,  not  only  that  defendant's  certificate 
was  false,  but  that,  relying  thereon,  and  without  knowl- 
edge of  its  falsity,  they  were  induced  to  and  did  part  with 
the  money.  If,  before  the  loan  was  consummated  and  the 
money  paid  over  to  Roberts,  they  had  knowledge  of  the 
Marks  &  Company  mortgage,  either  directly  or  through 
some  authorized  agent,  and,  notwithstanding  such  knowl- 
edge, parted  with  the  money,  they  cannot  hold  the  de- 
fendant liable  for  the  loss,  although  his  certificate  may 
have  been  false.  It  becomes  important,  therefore,  to  con- 
sider whether  the  evidence  excluded  tended  to  show  that 
Moore's  relation  to  the  plaintiffs  was  such  that  they  would 
be  chargeable  with  the  knowledge  he  possessed  at  the  time 
he  consummated  the  loan  and  paid  over  the  money,  of  the 
Marks  &  Company  mortgage.  It  is  a  familiar  and  well 
settled  rule  that,  as  to  third  parties,  notice  to  an  agent 
while  acting  within  the  scope  of  his  authority  is  notice  to 
the  principal.  But  it  is  equally  as  well  settled  that  such 
notice,  in  order  to  bind  the  principal,  must  relate  to  the 
business  or  transaction  in  reference  to  which  the  agent  is 
authorized  to  act  for  and  on  behalf  of  his  principal,  and 
to  matters  over  which  his  authority  extends:  Story  on 
Agency,  §118;  Mechem  on  Agency,  §718.  If  it  relates 
to  a  matter  over  which  the  agent  has  no  authority,  and 
concerning  which  he  is  not  authorized  to  act  for  his  prin- 
cipal, although  he  may  be  an  agent  for  other  purposes,  it 
will  not  affect  the  principal  or  be  binding  on  him:  Con- 
gar  v.  Railway  Company,  24  Wis.  157;  Roach  v.  Karr%  18  Kan. 
529.  This  -rule  is  generally  said  to  be  based  upon  the  the- 
ory that  it  is  the  duty  of  the  agent  to  communicate  to  his 
principal  the  knowledge  possessed  by  him  relating  to  the 
subject  matter  of  his  agency,  and  material  to  his  princi- 
pal's protection.  Such  notice,  in  order  to  bind  the  princi- 
pal, must,  therefore,  come  to  an  agent  who  has  authority 
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to  act  or  deal  in  reference  to  those  matters  which  the 
knowledge  or  notice  affects,  and  which,  upon  grounds  of 
public  policy,  it  is  presumed  he  has  communicated  to  his 
principal  Now,  in  view  of  the  rules  of  the  board  prescrib- 
ing the  duties  of  the  defendant  and  of  Moore,  it  is  clear 
that  Moore  was  not  such  an  agent  at  the  time  defend- 
ant's certificate  was  made,  as  that  notice  to  him  of  the  Marks 
&  Company  mortgage  would  operate  to  relieve  the  de- 
fendant from  liability  for  the  negligent  or  unfaithful  dis- 
charge of  his  duty.  Moore  was  a  mere  custodian  of  the 
fund,  holding  it  subject  to  the  order  of  the  board,  with  no 
power  or  authority  to  determine  whether  or  not  a  loan 
should  be  made,  or  to  contract  one,  or  to  pass  upon  the 
title  or  sufficiency  of  the  security  offered,  nor  was  he  an 
agent  to  whom  the  board  looked  for  information  on  these 
subjects,  and  such  matters  were  not  within  the  scope  of 
his  employment.  The  power  to  loan  the  school  fund,  and 
determine  the  sufficiency  of  the  security  offered,  was  by 
law  vested  solely  in  the  plaintiffs,  and  they  alone  assumed 
to  exercise  such  power.  It  was  for  them  to  determine  in 
all  cases  whether  or  not  a  loan  should  be  made.  As  a 
matter  of  convenience  to  the  board  and  to  the  public, 
Moore,  as  county  treasurer,  was  made  a  depositary  of  a 
portion  of  the  school  funds,  and  the  custodian  of  the  notes 
and  mortgages  taken  for  loans  thereof  in  his  county,  and 
authorized  to  receive  payments  thereon  and  pay  over  to 
borrowers  the  amount  applied  for  when  directed  by  the 
board. 

The  defendant's  duties  were  of  an  entirely  different 
character,  requiring  in  their  proper  discharge 4he  special 
knowledge  incident  to  his  profession  as  an  attorney,  which 
the  treasurer  was  not  expected  to  have.  He  was  ap- 
pointed for  the  purpose  of  ascertaining  and  reporting  the 
state  and  condition  of  the  title  of  land,  and  in  assuming  to 

KOB.-2. 
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discharge  that  duty  established  the  relation  of  principal 
and  age  at,  or  attorney  and  client,  between  him  and  his 
principal.  His  representations  to  the  plaintiffs,  therefore, 
were  decisive  of  the  status  of  the  Roberts'  property,  so  far 
as  they  were  concerned,  and  they  had  a  legal  right  to  rely 
and  act  upon  them  in  ordering  the  loan  made,  and  for  any 
neglect  or  misrepresentations  in  the  performance  of  his 
duty  in  the  premises  whereby  an  injury  resulted  he  is  re- 
sponsible.  To  him  alone  they  looked  for  information  as 
to  the  status  of  the  property,  and  not  to  any  statements 
or  representations  of  Moore.  Nor  was  Moore  under  any 
legal  or  moral  obligation  at  that  time  to  report  to  them 
the  condition  of  the  title;  his  duties  and  those  of  the  de- 
f  endent  were  separate  and  distinct  in  relation  to  their  com- 
mon  principal,  and  each  was  responsible  for  the  faithful 
discharge  of  the  particular  duties  imposed  upon  him  by 
his  employment,  and  we  are  aware  of  no  rule  of  law  which 
can  relieve  the  defendent  from  liability  by  showing  that 
at  the  time  he  knowingly  made  an  incorrect  statement  or 
report  to  his  principal  he  informed  some  other  agent  of 
the  same  principal,  who  had  no  authority  to  deal  with  ref- 
erence to  the  subject  matter  of  the  report,  that  such  state- 
ment was  not  true.  And,  besides,  the  rule  that  the  principal 
is  chargeable  with  what  the  agent  knows  is  for  the  benefit 
of  third  persons,  and  is  founded  upon  the  theory  that  the 
agent  is  at  liberty  and  is  presumed  to  have  communicated 
such  knowledge  to  the  principal,  or,  if  he  has  not,  still, 
the  principal  having  entrusted  the  agent  with  the  particu- 
lar business,  the  other  party  has  a  right  to  deem  his  acts . 
and  knowledge  obligatory  upon  the  principal,  otherwise 
the  neglect  of  the  agent,  whether  designed  or  not,  might 
operate  most  injuriously  to  the  rights  and  interests  of  such 
party.  But  it  is  difficult  to  preceive  what  application  the 
rule  can  have,  when  the  understanding  between  an  agent 
and  such  party  is  that  the  knowledge  of  the  agent  is  not 
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to  be  communicated  to  the  principal  but  to  be  withheld 
from  him.  It  is  but  a  fair  inference  from  this  record,  that 
it  was  not  intended  or  expected  that  Moore  should  inform 
the  board  of  the  Marks  &  Company  mortgage,  nor  was  the 
information  imparted  to  him  for  that  purpose,  but  only  that 
he  might  withhold  the  money  until  the  mortgage  should 
be  satisfied  of  record,  in  case  the  loan  should  be  ordered 
by  the  plaintiffs.  It  is  clear,  therefore,  that  defendent 
cannot  exonerate  himself  from  liability  upon  his  said  cer- 
tificate by  showing  that  at  the  time  he  made  it  he  informed 
Moore  of  the  true  status  of  the  property,  unless  Moore 
was  afterward  entrusted  by  the  board  with  the  duty  of 
examining  the  title  to  the  land  offered  as  security,  subse- 
quent to  defendant's  certificate,  and  during  the  perform- 
ance of  which  he  had  in  mind  or  remembered  the  informa- 
tion previously  given  him  by  the  defendant. 

The  law  provides  that  the  school  fund  shall  be  loaned 
only  on  unincumbered  property  to  applicants  having  a 
title  thereto  free  from  defects,  and  the  board  is  only 
authorized  to  make  a  loan  on  real  property  so  circum- 
stanced. It  was  therefore  its  duty  to  ascertain  that  the 
title  was  in  such  condition  at  the  time  the  loan  was  made 
and  the  money  paid  over,  some  three  month's  after  the 
date  of  defendant's  certificate,  but  if  it  neglected  to  do  so 
such  neglect  would,  of  course,  not  relieve  the  defendant 
from  liability  upon  his  certificate.  In  approving  the  ap- 
plication and  ordering  the  loan  it  had  a  right  to  rely  and 
act  upon  defendant's  certificate  as  decisive  of  the  status  of 
the  property  at  the  time  it  was  made,  and  if,  relying 
thereon,  it  simply  ordered  and  directed  Moore,  who,  under 
its  rules,  was  a  mere  custodian  of  the  fund,  to  pay  over 
the  money  to  Roberts,  and  by  reason  of  defendant's  incor- 
rect certificate  it  was  lost,  defendant  would  be  liable, 
although  Moore  may  have  known  of  the  outstanding  in- 
cumbrance.    Moore's  duties,  as  prescribed  by  the  rules  of 
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the  board,  were  those  of  a  mere  custodian  or  depositary 
holding  the  fund  subject  to  the  order  or  direction  of  the 
board,  and,  if  he  assumed  to  negotiate  a  loan,  prepared 
notes  and  mortgages,  or  examined  titles  without  any  other 
authority  from  the  board,  he  was  acting  without  the  scope 
of  his  employment,  and  no  knowledge  concerning  the  title 
of  land  offered  as  security  which  he  might  acquire  in  so 
doing  would  be  binding  upon  the  board.  But  if  the  board 
returned  the  Roberts'  application  to  him,  and  entrusted 
him  with  the  duty  of  ascertaining  that  no  change  had  oc 
curred  in  the  title  subsequent  to  defendant's  certificate,  he 
became  not  only  a  mere  custodian  of  the  fund,  but  an 
agent  for  the  purpose  of  seeing  that  the  title  was  in  the 
condition  required  by  law  at  the  time  the  loan  was  con- 
summated, and  invested  with  the  discretion  of  withholding 
the  money  in  case  knowledge  should  come  to  him  of  any 
defect  in  the  security  offered.  He  would  not  be  expected 
or  required  to  examine  the  condition  of  the  title  prior  to 
the  date  of  defendant's  certificate,  but  if,  after  the  receipt 
of  the  order  to  make  the  loan,  and  before  paying  over  the 
money,  knowledge  of  an  outstanding  incumbrance  was 
present  in  his  mind,  however  acquired,  it  would,  under 
such  circumstances,  be  knowledge  possessed  by  him 
within  the  scope  of  his  employment,  and  with  which  his 
principal  would  be  chargeable,  whether  acquired  prior  to 
the  commencement  of  his  agency  or  during  the  contin- 
uance thereof:  Mechem  on  Agency,  §721;  The  Distilled 
Spirits,  78  U.  S.,  (11  Wall.)  351.  And  if,  notwithstanding 
such  knowledge,  he  paid  over  the  money  to  Roberts,  the 
defendent  is  entitled  to  avail  himself  of  Moore's  negli- 
gence as  a  defence,  because  in  such  case  the  proximate 
cause  of  the  loss  would  be  the  negligent  performance  of 
a  duty  by  another  agent,  and  not  his  false  certificate. 
Whether  Moore  was  such  an  agent,  or  the  mere  custodian 
of  the  fund,  as  prescribed  in  the  rules,  was,  under  the 
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pleadings,  a  question  for  the  jury,  and  could  not  be  taken 
from  them  if  there  was  any  evidence,  however  slight, 
tending  to  support  defendant's  contention.  The  evidence 
offered  and  excluded  tended  to  show  that  the  board  fur- 
nished Moore  with  blank  applications  for  loans,  and  blank 
notes  and  mortgages;  that  all  applications  were  received 
by  him,  and  that  at  his  request  defendant  examined  the 
title  and  certified  to  the  value  of  the  land;  that  the  appli- 
cations were  made  to  Moore  and  forwarded  to  the  board  at 
Salem  for  its  approval,  and  that  it  was  the  custom  of  the 
board  to  return  all  applications  to  him  without  any  special 
instructions,  with  an  order  endorsed  thereon  directing  the 
loan  to  be  made;  that  he  examined  the  record  to  see  that 
no  transfers  had  been  made  or  liens  acquired  subsequent 
to  defendant's  certificate;  prepared  the  necessary  notes 
and  mortgages,  attended  to  the  recording  of  the  same,  and 
paid  over  the  money;  endorsed  all  applications  for  loans, 
and  signed  his  reports  to  the  board  as  "  local  agent,"  and 
continued  to  act  as  an  agent  of  the  board  after  he  h°d 
ceased  to  be  county  treasurer;  in  fact,  was  the  only  person 
through  whom  the  board  received  applications  for  loans  or 
with  whom  it  had  any  communication  whatever  concern- 
ing loans  of  money  in  that  county.  This  evidence  was 
competent,  it  seems  to  us,  as  testimony  tending  to  show 
that  when  the  board  returned  the  Roberts'  application  to 
Moore,  it  entrusted  him  with  the  duty  of  ascertaining  that 
the  title  was  in  the  condition  required  by  law  before  pay- 
ing the  money  over,  and  should  have  been  admitted  and 
the  question  of  his  agency  submitted  to  the  jury,  under 
proper  instruction  by  the  court.  The  judgment  must 
therefore  be  reversed  and  a  new  trial  ordered. 

Reversed. 
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[Derided  June  26, 18MJ 
BALL  v.  DOUD. 

[8.  C.  87  Pac  Rep.  70.] 

L  Abbitbatiov  ahd  Award* — Cohtraoxs — OovnrnoH  PxxcxDXjrr. — An 
agreement  to  refer  to  arbitrators  all  disputed  matters  that  may  arise  under 
a  contract  can  be  repudiated  by  either  party  at  any  time  before  the  award 
is  made;  but  an  agreement  to  submit  to  arbitration  a  particular  question 
is  binding,  and  must  be  complied  with,  or  a  reasonable  effort  made  so  to  do, 
as  a  condition  precedent  to  a  right  of  action;  thus,  where  one  performs 
extra  work  on  a  building  under  a  contract  that,  if  there  is  any  dispute  re- 
specting the  true  value  of  any  alteration  or  work  added  or  omitted,  the 
same  shall  be  fixed  by  arbitration,  he  cannot  maintain  an  action  to  recover 
the  amount  of  such  work  until  its  value  has  been  ascertained  by  arbitra- 
tion, or  an  ineffectual  attempt  to  do  so  has  been  made:  Meyers  v.  Pacific 
Construction  Company,  20  Or.  603,  approved  and  followed. 

2.  Ooxtbactb— Agreement  to  Abbitbate.— Under  a  contract  providing 
that  a  certain  per  cent,  of  the  contract  price  shall  be  paid  in  installments  as 
the  work  progresses,  and  the  balance  within  a  designated  number  of  days 
after  its  satisfactory  completion  and  acceptance ;  and  that  alterations  and 
deviations  may  be  made  from  the  plans  and  specifications;  and  that  if  any 
dispute  shall  arise  respecting  the  true  value  of  any  alteration  or  deviation, 
its  value  shall  be  fixed  by  arbitrators ;  the  contractor  cannot  maintain  an 
action  to  recover  the  withheld  percentage,  where  deviations  and  alterations 
have  been  made,  without  submitting  or  attempting  to  submit  the  value  oi 
such  changes  to  the  arbitrators.  If  the  installments  have  not  been  paid, 
action  can  be  brought  for  their  recovery,  since  they  are  due  absolutely 
under  the  contract  and  without  arbitration,  but  the  value  of  the  devia- 
tions and  alterations,  being  a  single  fact  referred  to  the  decision  of  a  third 
party,  must  be  ascertained  in  the  manner  agreed  upon  before  suit  can  be 
brought. 

&  Pleading — Demubbxb — Code,  J  71 — Appellate  Practice.— A  complaint 
on  a  contract,  which  sets  out  a  copy  of  the  contract,  but  fella  to  allege 
plaintiff's  performance  of  its  conditions,  does  not  state  a  cause  of  action, 
and  this  objection  may  be  raised  for  the  first  time  in  the  appellate  court : 
Hill's  Code,  }  71 ;  Evarts  v.  Stcger,  5  Or.  147,  cited  and  approved. 

• 
•The  effect  upon  other  remedies  of  an  agreement  to  arbitrate  is  shown  In  a  note 

to  we  West  Virginia  case  of  JZ&wwy  v.  BaWmortA  Ohio  Employes'  Association,  lb  L.R. A. 

142 ;  and  the  subject  of  agreements  to  submit  to  arbitration  Is  carefully  reviewed  in  a 

note  to  the  insurance  case  of  Commercial  Union  Assurance  Company  v.  Backing,  s  Am. 

St  Ben.  «6.— Expobtbb, 
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Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  to  foreclose  a  mechanics'  lien.  The  facts 
are  that  the  firm  of  Ball  &  Babcock,  on  June  fifth,  eighteen 
hundred  and  ninety,  entered  into  a  written  contract  with 
E.  O.  Doud,  whereby  they,  in  consideration  of  five  thou- 
sand dollars,  agreed  to  furnish  the  materials  and  erect  a 
dwelling-house  for  him  upon  lot  ten  of  block  six  in  Mount 
Tabor  townsite,  according  to  the  plans,  specifications,  and 
general  and  detail  drawings  therefor,  in  a  good  and  work- 
manlike manner,  to  the  satisfaction  of  E.  O.  Doud,  owner 
and  architect,  and  under  his  direction,  and  to  complete  the 
same  on  or  before  the  fifteenth  day  of  October  of  that  year, 
unless  an  extension  of  the  time  for  its  completion  became 
necessary  in  making  alterations,  or  in  case  of  a  general 
strike,  fire,  or  unusual  action  of  the  elements;  and  if  the 
building  was  not  completed  within  the  time  agreed  upon, 
they  were  to  forfeit  ten  dollars  per  day,  as  liquidated  dam- 
ages. Seventy -five  per  cent,  of  the  contract  price  was  to 
be  paid  in  four  installments,  as  the  work  progressed,  and 
the  remainder  within  thirty-five  days  from  the  satisfactory 
completion  and  acceptance  of  the  building,  which  sum  was 
to  be  withheld  as  security  for  the  faithful  performance  of 
the  contract,  to  be  applied,  under  the  direction  of  the  said 
Doud,  in  discharging  liens  upon  the  property,  if  any,  and 
in  liquidation  of  damages.  Said  contract  also  contained 
the  following  provision:  "It  is  further  agreed  that  said 
party  of  the  second  part  may  make  all  alterations,  by  add- 
ing, omitting,  or  deviating  from  the  aforesaid  plans, 
drawings,  and  specifications,  or  either  of  them,  which  he 
shall  deem  proper,  and  the  said  architect  shall  advise, 
without  impairing  the  validity  of  this  contract;  and  in  all 
such  cases  the  said  architect  shall  value  or  appraise  such 
alterations,  and  add  to  or  deduct  from  the  amount  herein 
agreed  to  be  paid  to  such  first  party,  the  excess  or  defi- 


16  Ball  v.  Doud.  [26  Or. 

ciency  occasioned  by  such  alteration.  But  should  any  dis- 
pute arise  respecting  the  true  value  of  any  alteration,  or 
work  added  or  omitted  by  the  contractor,  the  same  shall 
be  valued  by  two  competent  persons, — one  employed  by 
the  owner  and  the  other  by  the  contractor, — and  these  two 
shall  have  power  to  name  an  umpire,  whose  decision  shall 
be  binding  on  all  parties."  The  owner  made  some  altera- 
tions in  the  plans  and  specifications,  and,  except  the  paint- 
ing of  some  cresting,  the  building  was  completed  and 
surrendered  to  him  on  the  twenty- fourth  day  of  November, 
about  which  time  the  contractors  presented  a  claim  for 
seven  hundred  dollars  on  account  of  extra  work.  J.  W. 
Babcock,  one  of  the  contractors,  died,  and  his  partner,  J. 
W.  Ball,  was  on  February  second,  eighteen  hundred  and 
ninety-one,  duly  appointed  administrator  of  the  copartner- 
ship estate,  and  he,  on  the  thirteenth  day  of  March,  and 
within  sixty  days  from  the  final  completion  of  the  build- 
ing, filed  a  mechanics'  lien  upon  lots  nine  and  ten  in  block 
six  in  the  town  of  Mount  Tabor,  in  Multnomah  County, 
Oregon,  to  secure  the  payment  of  four  hundred  and  sixty- 
five  dollars,  alleged  to  be  due  under  the  contract,  and 
seven  hundred  dollars  on  account  of  extra  work  on  the 
building.  Doud  died  on  the  twenty-fifth  day  of  April, 
eighteen  hundred  and  ninety  one,  and  Delia  A.  Doud,  his 
widow,  was  by  his  last  will  nominated  executrix  thereof, 
and,  upon  being  appointed  by  the  county  court,  duly  qual- 
ified as  such.  The  plaintiff,  as  administrator  of  the  co- 
partership  estate,  on  August  sixth,  eighteen  hundred  and 
ninety-one,  without  attempting  to  ascertain  the  amount 
due  in  the  manner  prescribed  in  the  contract,  commenced 
this  suit  against  the  executrix  of  the  last  will  and  testa- 
ment of  E.  O.  Doud  to  foreclose  said  lien.  The  plaintiff 
alleges  that  a  dwelling-house  was  erected  upon  said  reed 
property,  according  to  the  plans,  specifications,  and  con- 
tract, and  that  there  became  due  from  the  owner  to  the 
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contractors  five  thousand  dollars  on  account  thereof,  of 
which  sum  he  had  been  paid  four  thousand  five  hundred 
and  thirty-five  dollars;  that  in  the  construction  of  said 
dwelling  Doud  ordered  certain  alterations  and  changes  re- 
quiring extra  work  and  material  of  the  reasonable  value 
of  seven  hundred  dollars,  an  itemized  account  of  which  is 
given,  that  necessitated  an  extension  of  the  time  in  which 
said  dwelling  was  to  have  been  completed,  and  prayed  for 
a  judgment  of  one  thousand  one  hundred  and  sixty-five 
dollars,  with  interest  from  January  thirteenth,  eighteen 
hundred  and  ninety-one,  five  dollars  for  preparing  and 
filing  the  notice  of  lien,  and  one  hundred  and  fifty  dollars 
for  attorney  fees,  and  a  decree  foreclosing  said  lien. 

The  defendant,  after  denying  the  material  allegations 
of  the  complaint,  admits  that  E.  O.  Doud  ordered  certain 
alterations  and  changes  in  the  plans  and  specifications, 
which  required  extra  work  and  material,  and  an  extension 
of  time  for  the  completion  of  the  building,  but  denied  that 
more  than  fifteen  days  were  required  therefor,  or  that 
the  reasonable  value  of  the  extra  work  and  material  was 
greater  than  the  sum  of  one  hundred  and  thirteen  dollars 
and  twenty-five  cents,  and  alleges  that  by  reason  of  the 
faulty  construction  of  said  dwelling,  and  delay  in  complet- 
ing it  within  the  extended  time,  the  estate  of  E.  O.  Doud 
had  been  damaged  in  the  sum  of  one  thousand  and  seven 
dollars,  an  itemized  account  of  which  is  given,  and  prayed 
judgment  against  the  plaintiff  for  four  hundred  and  twenty 
dollars  and  seventy-five  cents.  A  reply  having  put  in 
issue  the  allegations  of  new  matter  contained  in  the 
answer,  the  cause  was  referred  to  M.  C.  George,  Esq.,  to 
take  testimony  and  report  his  findings  of  fact  and  conclu- 
sions of  law  thereon;  and  he,  having  found  for  the  plain- 
tiff in  the  amount  claimed  on  the  contract,  and  three 
hundred  and  thirty-nine  dollars  for  the  extra  work,  allowed 

26  0B.— s. 
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the  defendant  an  offset  of  eighty-one  dollars  and  seventy- 
five  cents  on  account  of  defective  workmanship.  The 
court,  upon  the  hearing,  affirmed  the  referee's  report,  and 
a  decree  was  rendered  against  the  defendant  for  seven 
hundred  and  twenty-two  dollars  as  the  amount  due,  one 
dollar  and  twenty-five  cents  for  recording  the  lien,  one 
hundred  and  twenty-five  dollars  as  attorney's  fees,  together 
with  his  costs  and  disbursements,  and  for  the  foreclosure 
of  the  lien,  from  which  the  defendant  appeals. 

Reversed. 

Messrs.  William  W.  Thayer,  and  Newton  McCoy,  for  Appel- 
lant 

Mr.  Cicero  M.  IcOeman,  (Mr.  W.  Carey  Johnson  on  the 
brief),  for  Respondent. 

It  is  claimed  that  the  contract  provided  a  method  for 
ascertaining  the  valuation  of  extra  labor  and  materials, 
and  there  is  no  allegation  that  the  value  was  so  deter- 
mined, or  that  plaintiff  made  any  effort  to  have  the  value 
determined  according  to  the  contract  This  objection 
should  have  been  plead  in  abatement,  and  having  answered 
in  bar  the  defense  is  not  now  available:  Winter  &  Lattimer 
v.  Norton,  1  Or.  42;  Eopwood  v.  Patterson,  2  Or.  49.  Where 
the  contract  provides  for  a  method  of  arbitration,  and  this 
is  not  followed,  the  objection  is  in  the  nature  of  a  plea  in 
abatement  and  not  a  defense  in  bar.  Moreover,  this  sec- 
tion of  the  contract  provides  for  the  arbitration  only  in 
case  a  dispute  arises  respecting  the  true  value  of  any 
alteration  or  work  ad£ed  or  omitted.  The  complaint  does 
not  show  that  any  such  dispute  arose,  and  if  the  clause  is 
to  be  availed  of  as  a  defense  it  must  be  plead:  Dyer  v. 
Piscataqua  Insurance  Company,  53  Me.  118.  Again,  this 
clause  of  the  contract  is  not  to  be  construed  as  a  condition 
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precedent  to  recovery.  This  method  of  determining  the 
amount  is  concurrent  with  the  right  of  the  courts,  and  is 
not  exclusive.  Parties  cannot  by  such  stipulation  oust 
the  courts  of  jurisdiction:  Cray  v.  Wilson,  4  Watts.  41;  Reed 
v.  Washington  Fire  and  Marine  Insurance  Company,  38 
Mass.  572;  1  Am.  and  Eng.  Ency.  667.  The  provision  for 
arbitration  is  revocable  by  either  party,  and  there  would 
seem  to  be  no  question  that  the  bringing  of  an  action  for 
the  same  matters  is  a  complete  and  effectual  revocation  of 
the  submission:  2  Wood  on  Fire  Insurance,  1010;  Mentz  v. 
Armenia  Insurance  Company,  79  Penn.  St  478,  21  Am.  Rep. 
80;  Leach  v.  Republic  Fire  Insurance  Company,  58  N.  H. 
245.  The  benefits  of  the  provision  may  be  waived  by  the 
owner,  and,  unless  he  can  show  that  he  named  his  arbi- 
trator and  called  on  the  builder  to  do  likewise,  he  is  not  in 
a  position  to  claim  any  benefit  from  the  clause  of  the  con- 
tract, but  must  be  presumed  to  have  waived  it:  2  Wood 
on  Fire  Insurance,  1012;  Cobb  v.  New  England  Insurance 
Company,  6  Gray,  192. 

Opinion  by  Mr.  Justice  Moore. 

1.  Appellant's  counsel  contend  that,  the  contract  hav- 
ing provided  a  method  for  ascertaining  the  value  of  the  ex- 
tra labor  and  materials  necessitated  by  a  change  in  the  plans 
and  specifications,  no  suit  to  recover  the  amount  due  on 
account  thereof  can  be  maintained  until  the  plaintiff  has 
ascertained  it  according  to  the  terms  of  the  contract,  or, 
at  least,  till  he  has  made  an  ineffectual  attempt  to  do  so. 
On  the  other  hand  it  is  contended  for  plaintiff  that  he  may, 
at  his  option,  disregard  tho  mode  of  settlement  agreed 
upon,  and  resort  directly  to  the  tribunals  provided  by  the 
state  for  the  determination  of  questions  in  controversy. 
It  is  undoubtedly  true  that  no  person  can  be  bound  to  de- 
prive himself  of  his  constitutional  right  to  have  his  cause 
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tried  in  a  court  of  law  or  equity,  and  he  may,  if  he  chooses, 
revoke  an  agreement  to  submit  all  matters  of  dispute  to 
arbitration,  at  any  time  before  an  award  has  been  made: 
Morse  on  Arbitration  and  Award,  230.  An  agreement  to 
refer  all  matters  of  dispute  that  may  arise  under  an  exe- 
cutory contract  would  oust  courts  of  jurisdiction  (Dela- 
ware, etc, ,  Canal  Company  v.  Pennsylvania  Coal  Company,  50 
N.  Y.  250),  and  therefore  such  an  agreement  does  not  bar 
a  party's  remedy  by  action  at  law  or  by  suit  in  equity: 
Smith  v.  Boston  &  Concord  Railroad  Company,  36  N.  H.  458. 
But,  while  a  party  may  withdraw  an  agreement  to  submit 
all  matters  of  dispute  to  arbitration,  he  cannot  withdraw 
from  an  agreement  to  submit  a  particular  question  to  the 
judgment  of  a  third  person  for  the  purpose  of  ascertain- 
ing some  particular  fact:  United  States  v.  Robeson,  9  Pe- 
ters, 327.  If  the  work  is  to  be  done  or  materials  are  to 
be  furnished  to  the  satisfaction  or  acceptance  of  a  third 
person,  or  the  amount  to  be  paid  is  dependent  on  his  de- 
cision as  to  quantity,  quality,  or  price  of  materials  or 
workmanship,  such  provision  is  a  condition  precedent, 
and  must  be  complied  with  before  any  cause  of  action 
exists:  Smith  v.  Boston,  etc..  Railroad  Company,  36  N.  H. 
458.  This  doctrine  probably  had  its  origin  in  the  case 
of  Scott  v.  Avery,  5  House  of  Lords  Cases,  811,  in  which  it 
was  held  that  no  agreement  of  the  parties  can  oust  the 
courts  of  law  of  jurisdiction,  but  that  a  covenant  to  sub- 
mit some  particular  fact,  or  to  determine  an  amount  due 
from  one  party  to  the  .other,  was  a  condition  precedent  to 
any  right  of  action. 

In  an  exhaustive  note  to  the  case  of  Kinney  v.  Balti- 
more <jb  Ohio  Employes  Association,  35  W.  V.  385,  15  L.  R.  A. 
142,  13  S.  E.  8,  the  learned  editor  has  collated  a  list 
of  cases  in  the  American  courts  in  which  the  distinction  in 
Scott  v.  Avery  has  been  observed,  and  among  them  that  of 
Holmes  v.  Richet,  58  Cal.  307,  38  Am.  Rep.  54,  which  was  an 


June,  1894.]  Ball  v.  Doud.  21 

action  to  foreclose  a  mechanics'  lien.  There  tLj  con- 
tractor claimed  a  lien  for  extra  work  upon  a  building 
under  a  contract  which  provided  that  if  any  dispute 
should  arise  respecting  the  true  value  of  the  extra  work, 
or  work  omitted,  the  same  should  be  valued  by  two  com- 
petent persons, — one  employed  by  the  owner  and  the 
other  by  the  contractor, — and,  in  case  they  could  not 
agree,  those  two  should  have  power  to  name  an  umpire 
whose  decision  should  be  binding  on  all  parties.  The 
court  held  that  no  .right  of  action  accrued  to  the  con- 
tractor for  the  extra  work  done  by  him  until  the  same 
was  valued,  or  some  good  and  sufficient  excuse  for  a  fail- 
ure to  value  the  same  in  accordance  with  the  agreement 
was  shown.  This  decision  was  approved  in  bcammon  v. 
Denio,  72  Cal.  393,  14  Pac.  98,  which  was  also  an  action 
to  foreclose  a  mechanics'  lien  embracing  a  claim  for 
extra  work  done  under  a  contract  providing  that  such 
claim  should  be  submitted  to  arbitration.  In  Meyers  v.  Pa- 
cific Construction  Company,  20  Or.  603,  27  Pac.  584,  it  was 
held  that  where  a  contract  provided  that  disputes  arising 
between  parties  should  be  submitted  to  some  certain  per- 
son for  settlement,  whose  decision  should  be  final,  it  was 
incumbent  upon  the  plaintiff,  in  an  action  upon  the  con- 
tract, to  allege  and  prove  a  compliance  with  that  condi- 
tion, or  at  least  that  a  reasonable  effort  had  been  made  to 
comply  with  the  stipulation,  and  thus  the  distinction  in 
Scott  v.  Avery,  was  established  as  the  rule  of  interpreta- 
tion in  this  state.  The  parties  having  agreed  that  arbi- 
trators, to  be  chosen  in  a  designated  manner,  should 
ascertain  the  expense  necessitated  or  saved  by  alterations 
in  the  plans  and  specifications,  and  add  or  deduct  the 
amount,  as  the  case  may  be,  to  or  from  the  contract  price, 
and  this  provision  being  an  agreement  to  refer  a  partic- 
ular question,  the  decision  of  the  arbitrators  became  a 
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condition  precedent  to  any  right  of  suit  for  extra  labor 
and  material. 

2.  Another  question  presented  is  whether  the  agree- 
ment to  refer  would  deprive  the  plaintiflF  of  his  right  to 
recover  the  balance  of  the  amount  expressly  agreed  to  be 
paid  for  the  building.  It  was  agreed  that  the  last  install- 
ment of  the  contract  price,  being  twenty-five  per  cent, 
thereof,  should  be  withheld  thirty-five  days  after  the 
satisfactory  completion  and  acceptance  of  the  building, 
which  amount  was  to  be  applied,  under  the  direction  of 
the  architect,  in  satisfying  and  discharging  liens,  and  in 
liquidation  of  damages.  This  would  probably  mean  such 
damages  as  the  owner  might  sustain  in  consequence  of  a 
failure  to  complete  the  building  within  the  agreed  time, 
from  defective  material  and  from  faulty  workmanship.  If 
the  contract  had  contained  no  provision  to  deduct  from  the 
agreed  price  the  deficiency  caused  by  alterations  in  the 
plans  and  specifications,  there  can  be  no  doubt  that  the 
lien  might  have  been  claimed,  and  a  suit  maintained  to 
foreclose  it,  for  the  balance  due,  if  the  claimant  honestly 
contended  that  the  contract  had  been  fully  executed,  with- 
out referring  the  question  to  arbitrators;  and  the  damages 
sustained  by  the  owner,  if  any,  could  then  have  become 
an  issuable  fact  in  the  suit,  and  the  decree  could  have  set- 
tled the  amount  due  under  the  express  contract  to  pay 
five  thousand  dollars  for  the  completion  of  the  building 
according  to  the  plans  and  specifications.  The  owner 
agreed  to  pay  seventy-five  per  cent,  of  the  contract  price 
as  the  work  progressed,  but  reserved  the  right  to  make 
such  alterations  therein  as  he  chose.  If  the  changes 
made  had  lessened  the  cost  of  constructing  the  building 
twenty -five  per  cent.,  then  there  would  have  been  nothing 
due  under  the  contract;  and  in  such  case,  had  the  con- 
tractors claimed  more,  they  would  have  to  submit  the 
question  of  difference  between  the  cost  of  constructing 
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the  building  according  to  the  plans  and  specifications,  and 
as  modified  by  the  change,  to  the  decision  of  the  arbitra- 
tors, before  a  suit  could  be  maintained  therefor.  The 
agreement  to  deduct  the  value  of  the  work  omitted  would 
make  the  amount  of  the  final  payment,  in  case  of  change 
and  disagreement,  dependent  upon  the  decision  of  the 
arbitrators,  and  it  can  make  no  difference  whether  the 
changes  would  have  increased  or  reduced  the  contract 
price,  and  hence  no  suit  can  be  maintained  for  any  amount 
in  excess  of  the  seventy-five  per  cent,  of  the  contract 
price  until  the  value  of  the  alterations  has  been  ascer- 
tained in  the  manner  agreed  upon  by  the  parties. 

3.  The  remaining  question  is  whether  the  defendant 
has  waived  her  right  to  insist  upon  this  defense.  The 
plaintiff  having  set  out  a  copy  of  the  contract,  and  not 
having  alleged  a  compliance  with  its  conditions,  his  com- 
plaint was  demurrable:  Meyers  v.  Pacific  Construction  Com- 
pany, 20  Or.  603,  27  Pac.  584;  2  Estee's  Pleading  (3d  ed.), 
§  3183.  By  answering  to  the  merits,  and  not  pleading  in 
abatement,  it  is  contended  that  the  defendant  has  waived 
her  right  to  insist  upon  the  provisions  of  the  contract 
The  object  of  a  plea  in  abatement  is  to  show  to  the  court 
some  allegation  of  fact  that  does  not  appear  from  the 
pleadings:  Koenig  v.  Nott,  2  Hilt.  328.  The  complaint  hav- 
ing set  out  the  contract  containing  the  provision  to  refer, 
the  court  was  in  possession  of  the  fact,  and -there  was  no 
need  of  a  plea  in  abatement.  Failing  to  allege,  after 
setting  out  the  contract,  that  the  amount  due  had  been 
ascertained  in  the  manner  therein  required,  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  suit 
(Meyers  v.  Pacific  Construction  Company,  20  Or.  603,  27 
Pac.  584),  and  this  objection  is  not  waived  by  failure  to 
demur  or  answer  (Hill's  Code,  §  71),  and  may  be  urged  on 
appeal:  Evarts  v.  Sieger,  5  Or.  147.     The  complaint  not 
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having  stated  a  cause  of  suit,  the  decree  will  therefore  be 

reversed,  and  the  complaint  dismissed. 

Reversed. 


[Argued  May  28 ;  decided  Jane  28, 1894.] 
UNION   COUNTY  v.   HYDE. 

HYDE  V.  UNION  COUNTY. 
[87  Pae.  Rep.  76.] 

1.  Fees  of  District  Attorney— Adjudication  of  Account  by  Circuit 
Court— Code,  \  1074.— The  action  of  the  circuit  court,  under  section  1074, 
Hill's  Code,  in  ascertaining  the  district  attorney's  fees,  and  ordering  them 
paid,  is  not  a  final  adjudication,  as  in  such  case  the  court  acts  only  in  an 
auditing  capacity,  and  a  county  may  recover  from  the  district  attorney  so 
much  of  the  amount  allowed  and  paid  as  was  unauthorized  by  law. 

2.  Fees  of  District  Attorney— Not  True  Bills— Code,  J  §  1073,  1210.— 
Under  section  1073,  Hill's  Code,  prescribing  the  district  attorney's  fees  in 
criminal  actions,  he  is  not  entitled  to  fees  for  "not  true  bills"  returned  by 
the  grand  jury,  ci3,  under  section  1210,  a  criminal  action  is  commenced  only 
when  an  indictment  is  found,  and  filed  with  the  clerk. 

3.  District  Attorney — Costs  and  Fees— Code,  J  1073.— The  district  attor- 
ney is  not  entitled  to  a  separate  fee  for  each  of  several  defendants  who  are 
jointly  indicted  for  the  same  offense  and  jointly  tried,  under  section  1073, 
Hill's  Code,  providing  for  fees  in  a  criminal  action. 

4.  District  Attorney — Costs  and  Fees — Code,  J  2167.— The  district  attor- 
ney is  not  entitled  to  a  separate  fee  for  each  of  several  defendants  arrested 
and  examined. before  a  committing  magistrate,  for,  under  section  2167, 
Hill's  Code,  he  is  allowed  a  fee  for  attending  and  conducting  an  examina- 
tion before  a  committing  magistrate,  without  regard  to  the  number  of 
defendants. 

Appeal  from  Union:  Morton  D.  Clifford  and  James 
A.  Fee,  Judges. 

In  the  case  of  Union  County  v.  Hyde,  the  complaint  al- 
leges that  -while  the  defendant  was  district  attorney  of  the 
sixth  judicial  district  in  Union  County  he  presented  to  the 
circuit  court  of  said  county,  at  the  October  term,  eighteen 
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hundred  and  ninety-three,  his  bill  for  services  performed  at 
that  term,  both  before  the  grand  jury  and  before  the  court, 
amounting  to  five  hundred  and  ninety- two  dollars;  that 
thereupon  said  court  made  and  entered  an  order  allowing 
said  bill  as  claimed,  and  that  defendant  immediately  there- 
after drew  that  amount  from  the  county  treasury.  It  is 
further  alleged  that  a  large  part  of  said  sum  so  allowed 
and  drawn  was  in  excess  of  any  amount  due  said  Hyde, 
and  was  illegal,  in  that  the  same  was  a  charge  for  services 
in  connection  with  certain  "not  true  bills "  of  indictment 
returned  by  the  grand  jury,  and  for  services  in  prosecuting 
certain  persons  who  were  jointly  indicted  with  one  H.  C. 
Cottner,  and  tried  jointly  with  him.  A  demurrer  because 
the  complaint  did  not  state  a  cause  of  action  was  sustained 
by  the  court,  and  the  plaintiff  appeals. 

The  case  of  Hyde  v.  Union  County  is  a  controversy  sub- 
mitted without  action  under  sections  257  and  258,  Hill's 
Code.  It  appears  that  fifty-two  persons  were  arraigned 
before  a  justice  of  the  peace  in  Union  County  charged  with 
riot,  and  the  district  attorney,  Hyde,  conducted  the  pre- 
liminary examination  in  person  on  behalf  of  the  state, 
and  claimed  the  sum  of  five  dollars  for  appearing  against 
each  defendant  The  county  court  allowed  only  five  dol- 
lars for  conducting  the  entire  examination,  which  ruling 
was  reversed  on  the  agreed  case  before  the  circuit  court, 
and  the  county  appeals. 

The  two  cases  have  been  argued  and  tried  together, 
and  in  the  decision  are  treated  as  one. 

Reversed. 

Mr.  B.  Eakin,  for  Appellants. 

Is  the  allowance  of  the  bill  by  the  circuit  judge  judicial  or 
final?  First,  the  circuit  judge,  in  making  an  order  as- 
certaining the  bill  of  the  district  attorney  under  section 
1074  of  the  Code,  acts  as  an  auditing  officer,  and  his  decis- 

26  Ob  — 4. 


26  Union  County  v.  Hyde.  [26  Or. 

ion  thereon  is  not  judicial:  State  v.  Broton,  10  Or.  215. 
Second,  the  order  of  the  court  allowing  the  bill  is  only 
prima  facie  evidence  of  the  amount  due:  Board  v.  Summer- 
field,  86  Ind.  543;  State  v.  Miller  (Ind.),  5  West  Rep.  215. 
Third,  his  order  is  the  same  as  an  order  of  the  county 
court  in  auditing  claims  against  the  county,  and  not  ju- 
dicial: Marion  County  v.  Phillips,  45  Mo.  75;  Washington 
County  v.  Parker,  4  Gil.  235.  Fourth,  there  is  a  distinction 
to  be  maintained  between  allowance  of  fees  by  a  court 
which  are  fixed  by  statute,  and  the  determining  of  the 
amount  of  fees  provided  for  by  law,  but  the  amount  not 
determined  by  statute.  In  the  latter  case,  the  allowance 
by  the  court  is  to  some  extent  judicial,  but  in  the  former 
it  is  only  ministerial:  Waters  v.  United  States,  21  Court  of 
Claims,  30;  Orossen  v.  Wasco  County,  10  Or.  Ill;  People  v. 
Supervisors,  14  Barb.  52.  The  claim  of  the  defendant  here 
is  for  fees  fixed  by  statute,  and  those  not  fixed  by  statute 
are  wholly  unauthorized;  hence  the  action  of  the  court  is 
only  ministerial  as  to  those  fixed  by  statute,  and  is  minis- 
terial and  void  as  to  any  items  for  which  fees  are  not  pro- 
vided by  statute.  But  if  the  order  of  the  court  allowing 
the  claim  is  judicial  and  final,  yet  it  is  void  as  to  any  items 
not  authorized  by  statute  for  want  of  jurisdiction:  State  v. 
Broum,  10  Or.  215;  3  Starkie  on  Evidence,  §  1150;  State  v. 
Hastings,  10  Wis.  525.  % 

Fees  for  grand  jury  work:  First,  under  section  1073  of 
Hill's  Code,  which  is  the  only  section  of  the  Code  which 
provides  for  fees  to  the  district  attorney,  the  first  three 
subdivisions  of  the  section  provide  the  fees  the  district 
attorney  shall  receive:  "In  criminal  actions  *  *  *  if 
convicted  *  *  *  or  if  acquitted."  All  the  other  pro- 
visions of  this  section  relate  to  civil  cases,  and  by  none  of 
these  provisions  is  he  entitled  to  fees  for  work  done  be- 
fore the  grand  jury,  or  for  "not  true  bills"  returned  by 
that  body.     Second,  section  2304,  Hill's  Code,  as  amended 


June,  1894.]        Union  County  v.  Hyde.  27 

(Laws,  1889,  p.  132),  provides  that  the  district  attorney 
shall  receive  an  annual  salary  from  the  state  of  five  hun- 
dred dollars,  and  five  dollars  for  each  day's  attendance  of 
himself  or  his  deputy  before  the  grand  jury  or  the  circuit 
court.  Third,  counties  are  not  responsible  for  fees  of  offi- 
cers, except  in  case  of  a  law  requiring  or  providing  for  suit 
fees:  Crossen  v.  Wasco  County,  6  Or.  215;  State  v.  Brewer,  59 
Ala.  130;  People  v.  Supervisors,  14  Barb.  52. 

Fees  charged  for  defendants  tried  on  joint  indictment: 
First,  subdivision  2  of  section  1073  of  Hill's  Code  pro- 
vides for  fees  on  trial  for  felony,  thus:  "In  a  criminal, 
action  *  *  *  if  defendant  is  convicted,  fifteen  dollars; 
if  acquitted,  one  half  thereof."  When  there  are  several 
defendants  charged  in  one  indictment,  and  all  tried  to- 
gether, it  cannot  be  termed  a  separate  "criminal  action" 
as  to  each  defendant  Second,  a  district  attorney  is  enti- 
tled to  but  one  fee  on  conviction  of  two  defendants  under 
one  indictment,  where  there  is  but  one  finding  and  one 
judgment:  In  re  Murphy,  22  Mo.  App.  476;  4  West.  Rep. 
316. 

Mr.  Thos.  H.  Crawford,  for  Respondent 

Per  Curiam.     The  questions  in  this  case  are: — 

1.  Is  the  action  of  the  circuit  court,  under  section 
1074,  Hill's  Code,  in  ascertaining  the  fees  to  which  the  dis- 
trict attorney  is  entitled,  and  directing  an  order  to  be  en- 
tered upon  the  journal  that  the  same  be  paid,  a  final  ad- 
judication, so  as  to  prevent  a  county  which  has  paid  the 
amount  so  allowed  from  recovering  so  much  thereof  as  was 
unauthorized  by  law?  We  are  of  the  opinion  that  in  such 
case  the  court  acts  in  an  auditing  capacity,  or  as  auditor, 
and,  while  the  sums  allowed  are  prima  facie  evidence  as  to 
the  amounts  due  the  district  attorney,  the  order  is  not  to 
be  regarded  as  conclusive,  and,  therefore,  in  our  opinion, 
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a  county  has  a  right  to  recover  from  the  district  attorney, 
as  for  money  had  and  received,  so  much  of  the  amount 
thus  allowed  and  paid  as  was  unauthorized  by  law, 

2.  Is  a  district  attorney  entitled  to  fees  for  "not  true 
bills"  returned  by  a  grand  jury?  We  think  not.  The 
statute  (section  1073)  prescribing  his  fees  limits  them  to 
"criminal  actions,"  and  by  section  1210  a  criminal  action 
in  the  circuit  court  is  commenced  when  an  indictment  is 
found  by  the  grand  jury,  and  duly  filed  with  the  clerk  of 
the  court  We  are  of  the  opinion  that  his  salary  and  per 
diem  are  intended  to  compensate  him  for  work  of  the 
character  indicated. 

3.  Where  several  persons  are  jointly  indicted  for  the 
same  offense,  and  jointly  tried,  is  the  district  attorney  en- 
titled to  a  separate  fee  for  each  defendant?  We  think  not. 
The  statute  provides  for  fees  in  a  criminal  action,  and  in 
the  case  stated  there  is  but  one  criminal  action,  one  trial, 
and  one  judgment,  although  there  may  be  several  de- 
fendants. 

4.  Where  several  persons  are  arrested  and  examined 
before  a  committing  magistrate,  is  the  district  attorney 
who  appears  for  the  state  entitled  to  a  separate  fee  for 
each  defendant  so  arrested?  We  think  clearly  not.  By 
statute  (section  2167,  Hill's  Code,)  he  is  allowed  a  fee  for 
attending  and  conducting  an  examination  before  a  com- 
mitting magistrate,  without  regard  to  the  number  of  de- 
fendants.   Judgment  will  be  entered  accordingly. 

Reversed. 
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PATTERSON   v.   TARBELL. 
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Time  Allowed  fob  Location  of  Mining  Claim. — The  discoverer  of  a  lode 
or  vein  of  rock  bearing  precious  metals  must,  in  the  absence  of  some 
local  role  of  miners  or  legislative  regulation  allowing  time  for  explora- 
tion, immediately  locate  his  claim  by  distinctly  marking  the  same  on  the 
ground  so  that  its  boundaries  can  be  readily  ascertained,  in  order  to  hold  it 
as  against  a  subsequent  valid  location  peaceably  made. 

Appeal  from  Baker:  Morton  D.  Clifford,  Judge. 

This  is  a  suit  to  determine  the  right  to  the  possession 
of  certain  surface  ground  included  within  the  boundaries 
of  both  the  Collateral  quartz  mining  claim,  located  and 
owned  by  the  plaintiffs,  and  the  Palmer  quartz  mining 
claim,  located  and  owned  by  the  defendants,  in  Baker 
County,  Oregon.  There  is  no  material  controversy  about 
the  facts,  and,  in  substance,  they  are  that  in  February, 
eighteen  hundred  and  ninety-one,  defendant  Tarbell  ob- 
tained permission  from  the  owner  of  the  Virtue  mining 
claim  to  prospect  within  the  boundaries  of  said  claim  for 
new  veins  or  lodes  of  mineral-bearing  rock,  with  a  view  of 
tracing  the  same,  if  discovered,  to  the  adjoining  public 
land,  and  locating  a  claim  thereon,  and  while  so  prospect- 
ing he  discovered  a  spur  or  feeder,  which,  early  in  the  fol- 
lowing month,  he  traced  to  its  intersection  with  a  gold  or 
silver-bearing  lode  or  vein  of  quartz  or  other  rock  upon 
unoccupied  land.  From  that  time  until  about  the  first  of 
April,  he  continued  his  work  at  intervals  for  the  purpose 
of  determining  the  course  or  strike  of  the  lead  or  lode  dis- 
covered by  him,  and,  in  so  doing,  sunk  or  dug  three  pits  or 
shafts,  varying  in  depth  from  eight  to  fifteen  feet,  along 
the  coarse  or  strike  of  the  lode  or  vein.  On  or  about  the 
tenth  of  March,  and  soon  after  making  the  discovery,  he 
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posted  some  kind  of  a  notice  at  the  first  shaft  or  pit  dug 
by  him,  and  put  up  some  preliminary  stakes,  but  as  to  the 
concents  of  the  notice  or  the  location  of  the  stakes  the 
record  is  silent.  On  the  second  of  April,  while  the  de- 
fendant was  in  Baker  City  for  the  purpose,  as  he  claims, 
of  securing  the  services  of  a  mineral  surveyor  to  survey 
and  mark  the  boundaries  of  his  claim,  the  plaintiffs,  sup- 
posing the  ground  to  be  unoccupied  public  land,  and  with- 
out any  knowledge  of  defendant's  work  on  the  claim  or 
rights  therein,  in  good  faith  located  the  Collateral  mining 
claim,  by  posting  a  notice  at  the  shaft  of  the  abandoned 
Robert  Emmett  mine,  and  marking  the  boundaries  of  their 
claim  on  the  ground  in  the  manner  required  by  law.  A 
few  days  later  the  defendants,  having  secured  the  services 
of  a  surveyor,  duly  marked  out  and  located  a  claim  one 
thousand  five  hundred  feet  in  length  and  three  hundred 
and  sixty-seven  feet  wide,  along  the  lode  or  vein  previously 
discovered  by  them,  the  surface  of  which  includes  about 
eight  acres  of  the  Collateral  claim,  which  disputed  area 
embraces  within  its  boundaries  the  said  shafts  or  pits  dug 
by  defendants.  The  defendants  subsequently  made  an  ap- 
plication in  the  proper  land  office  for  a  patent,  and  an 
adverse  claim  being  filed  by  plaintiffs,  this  suit  was  com- 
menced by  them  as  required  by  section  2326,  Revised 
Statutes  of  the  United  States,  to  determine  the  question 
of  the  right  to  the  possession  of  the  surface  ground  in 
dispute,  and  a  decree  being  entered  in  their  favor  in  the 
court  below,  this  appeal  was  taken  by  defendant 

Affirmed. 

Messrs,  Olmstead  &  Courtney,  for  Appellants. 

Messrs.  Williams  &  Smith,  for  Respondents. 

Opinion  by  Mr.  Justice  Bean. 
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The  notice  posted  by  the  defendants  and  the  stakes  put 
up  by  them  in  March  cut  no  particular  figure  in  this  case, 
because  it  is  not  claimed  that  these  acts  amounted  to  a  valid 
location,  but  the  contention  for  the  defendants  is  that  the 
first  discoverer  of  a  lode  or  vein  of  rock  in  place  bearing 
precious  metals  has  a  reasonable  time  after  the  discovery 
in  which  to  trace  out  and  determine  the  direction  or  course 
of  such  vein  or  lode  before  locating  his  claim,  and,  in  the 
mean  time,  is  protected  in  his  right  to  fifteen  hundred  feet 
of  surface  ground  in  length  along  the  vein  or  lode,  and 
three  hundred  feet  on  either  side;  while  plaintiffs  contend 
that  as  soon  as  a  discovery  is  made,  the  claim  must  be 
located  by  marking  its  boundaries  on  the  ground.  In  most 
of  the  mining  states  and  territories  the  local  rules  of  min- 
ers and  the  legislative  regulations  generally  allow  some 
specific  time  for  exploration  after  a  discovery  is  made  be- 
fore the  location  is  required  to  be  definitely  marked  on  the 
ground,  but  the  mining  claims  in  question  here  are  in  no 
organized  mining  district,  or  governed  by  miners'  rules, 
nor  have  we  any  legislation  upon  the  subject,  hence  the 
question  presented  must  be  determined  by  the  mining 
laws  of  the  United  States  alone.  The  act  of  congress  of 
M^y  tenth,  eighteen  hundred  and  seventy-two,  declares 
that  all  valuable  mineral  deposits  in  land  belonging  to 
the  United  States  are  open  to  exploration  and  purchase, 
and  the  land  in  which  they  are  found  to  occupation  and 
purchase,  by  citizens  of  the  United  States,  and  by  those 
who  have  declared  their  intention  to  become  such,  under 
regulations  prescribed  by  law  and  the  local  customs  or 
rules  of  miners  in  the  several  mining  districts,  so  far  as 
such  customs  or  rules  may  be  applicable,  and  not  incon- 
sistent with  the  laws  of  the  United  States;  that  all  mining 
claims  located  after  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two,  may  equal,  but  shall  not  exceed, 
fifteen  hundred  feet  in  length  along  the  vein  or  lode,  and 
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three  hundred  feet  on  either  side,  but  no  location  shall  be 
made  until  the  discovery  of  the  vein  or  lode  within  the 
boundaries  of  the  claim  located;  that  the  locators  of  all 
mining  claims  shall  have  the  exclusive  right  of  possession 
and  enjoyment  of  all  surface  flacluded  within  the  lines 
of  their  location;  and  that  the  miners  of  each  mining  dis- 
trict may  make  regulations  not  in  conflict  with  the  laws  of 
the  United  States  or  the  state  or  territory  in  which  the 
district  is  situated,  governing  the  location,  manner  of  re- 
cording, amount  of  work  necessary  to  hold  possession  of 
a  mining  claim,  subject  to  certain  requirements,  among 
which  is  that  "the  location  must  be  distinctly  marked  on 
the  ground,  so  that  its  boundaries  can  be  readily  traced": 
Title  XXXII,  chapter  VI,  Revised  Statutes  of  the  United 
States.  By  this  act  the  government  of  the  United  States 
has  opened  to  exploration  and  purchase  by  its  citizens,  and 
those  who  have  declared  their  intention  to  become  such, 
the  public  mineral  lands,  and,  as  a  reward  to  the  successful 
explorer,  grants  to  him  the  right  to  take  and  possess  the 
mineral  within  certain  prescribed  limits,  upon  his  com- 
pliance with  the  terms  and  conditions  of  the  grant,  and 
the  local  rules  and  regulations,  which  terms,  for  the  pur- 
poses of  this  case,  are  discovery  and  location  or  appropri- 
ation. 

It  thus  appears  that  discovery  and  appropriation  are 
both  conditions  precedent  to  the  right  to  occupy  the  public 
mineral  lands  as  a  mining  claim.  The  right  to  possession 
or  occupation  depends  upon  a  valid  location,  and  a  loca- 
tion is  made  in  this  state  by  marking  the  boundaries  of  the 
claim  on  the  ground  so  they  can  be  readily  traced,  as  pro- 
vided in  the  act  of  congress,  and  posting  a  notice  on  the 
lode  or  vein,  as  required  by  section  3828  of  Hill's  Code. 
A  location  thus  made  carries  with  it  a  grant  to  the  per- 
son making  the  same,  and  confers  upon  him  the  right  to 
the  exclusive  enjoyment  and  possession  of  the  surface 
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ground  within  the  boundary  lines  of  his  claim.  Neither 
the  act  of  congress  nor  the  legislative  regulations  of  this 
state  provide  any  specific  time  after  discovery  within 
which  the  location  or  appropriation  shall  be  made,  but  it 
is  clear  that  until  the  boundaries  are  distinctly  marked  on 
the  ground,  and  notice  posted  on  the  vein  or  lode,  the 
location  is  not  complete,  nor  the  law  complied  with.  A 
discoverer  of  a  vein  or  lode  who  proceeds  diligently,  in 
good  faith,  to  complete  his  location  by  marking  its  bound- 
aries on  the  ground,  and  otherwise  complying  with  the 
law,  will  no  doubt  be  protected  in  his  rights  as  against  a 
subsequent  locator  of  the  same  ground  (Newbill  v.  Thurs- 
ton, 65  Cal.  419,  4  Pac.  Rep.  409);  but  no  claim  is  made  in 
this  case  that  defendants  did  not  have  ample  time  and 
opportunity  after  their  discovery,  and  before  plaintiffs' 
location,  in  which  to  complete  their  location  by  marking 
the  boundaries  of  the  claim  on  the  ground,  and  posting 
the  notice  required  by  the  statute.  Their  contention  is 
that  they  were  entitled  to  a  reasonable  time  after  the  dis- 
covery in  which  to  continue  their  explorations,  and  trace 
the  course  or  strike  of  the  vein  or  lode.  As  there  are  no 
local  rules  or  regulations  governing  this  matter,  and  the 
act  of  congress  is  silent  on  the  subject,  the  question,  it 
seems  to  us,  depends  upon  whether  mere  possession  and 
exploration  are  sufficient  to  give  to  the  discoverer  a  right 
to  hold  a  mining  claim  against  one  who  peaceably  enters 
and  makes  a  valid  location.  Now,  one  of  the  imperative 
requirements  of  the  statute,  and  an  indispensable  condi- 
tion precedent  to  a  valid  location,  is  that  it  shall  be  ''dis- 
tinctly marked  on  the  ground,  so  that  its  boundaries  can 
be  readily  traced";  and,  as  we  understand  the  law,  there 
is  no  right  after  a  discovery  to  a  possession,  as  against 
the  United  States  or  its  grantee,  without  such  a  location, 
and  the  surface  ground  being  thereby  segregated  from 
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the  public  domain,  so  that  those  who  may  be  looking  for 
unoccupied  public  ground  may  be  able  to  ascertain  what 
has  been  appropriated,  in  order  to  make  their  location 
upon  the  residua  The  act  of  congress  is,  in  effect,  an 
offer  by  the  government  to  grant  to  its  citizens,  and  to 
those  who  have  declared  an  intention  of  becoming  such,  a 
certain  definite  portion  of  the  public  mineral  lands,  on 
condition  that  a  discovery  of  a  mineral-bearing  lode  or 
vein  is  made  thereon,  and  the  .  surface  of  the  ground 
claimed  along  such  vein  or  lode  is  distinctly  marked  on  the 
ground,  so  that  its  boundaries  can  be  readily  traced;  and, 
until  these  conditions  are  complied  with,  no  right  is  con- 
ferred as  against  a  valid  location,  in  the  absence  of  a  local 
rule  or  statute  giving  some  time  in  which  to  make  a  loca- 
tion after  discovery. 

4 'Possession  within  a  mining  district,  to  be  protected, 
or  to  give  vitality  to  the  title,"  says  Chief  Justice  Wade, 
4 'must  be  in  pursuance  of  the  law  and  the  local  rules  and 
regulations.  Possession,  in  order  to  be  available,  must 
be  properly  supported.  It  must  stand  upon  the  law,  and 
be  the  result  of  a  compliance  therewith.  Representation 
of  a  claim  in  the  manner  provided  by  the  law,  and  the  local 
rules  and  regulations  of  the  mining  district,  is  the  life  of 
the  possessory  title  to  such  claim.  Possession,  without  a 
location,  carries  no  title.  *  *  *  Possessory  titles  do 
not  live  upon  possession  alone.  They  must  be  supported 
by  proof  of  a  compliance  with  the  law  that  gives  the  right 
to  and  sustains  the  possession.  The  mere  naked  posses- 
sion of  a  mining  claim  upon  the  public  lands  is  not  suffi- 
cient to  hold  such  claim  as  against  a  subsequent  location 
made  in  pursuance  of  the  law,  and  kept  alive  by  a  compliance 
therewith.  Hence  we  say  that  upon  an  issue  joined  as  to 
the  forfeiture  of  the  right  to  the  possession  of  a  mining 
claim,  by  reason  of  failure  in  complying  with  the  rules 
and  regulations  of  the  district,     *    *    *    proof  of  the  ac- 
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tual  possession,  or  of  the  delivery  of  such  possession,  from 
the  date  of  the  location  to  the  trial  of  the  issue,  if  unac- 
companied by  testimony  showing  that  such  possession  was 
taken  and  held  under  and  by  virtue  of  a  compliance  with 
the  local  rules  and  regulations  of  the  district,  is  immaterial 
proof":  Hopkins  v.  Noyes,  4  Mont  556,  2  Pac.  Rep.  280.  In 
Belle,  v.  Meagher,  3  Mont  80,  it  is  said:  "There  is  no  grant 
from  the  government,  under  the  act  of  congress,  unless 
there  is  a  location  according  to  law  and  the  local  rules 
and  regulations.  Such  location  is  a  condition  precedent  to 
the  grant  Mere  possession,  not  based  upon  a  valid  location, 
would  not  prevent  a  valid  location  under  the  law."  And 
the  supreme  court  of  the  United  States,  in  affirming  this 
decision,  says:  "The  right  to  the  possession  comes  only 
from  a  valid  location.  Consequently,  if  there  is  no  loca- 
tion, there  can  be  no  possession  under  it  Location  does 
not  necessarily  follow  from  possession,  but  possession 
from  location.  A  location  is  not  made  by  taking  posses- 
sion alone,  but  by  working  on  the  ground,  recording  and 
doing  whatever  else  is  required  for  that  purpose  by  the 
acts  of  congress  and  the  local  laws  and  regulations": 
Belk  v.  Meagher,  104  IT.  S.  284.  To  the  same  effect  are 
Noyes  v.  Black,  4  Mont  527,  2  Pac.  Rep.  769;  Tibbitts  v. 
Ah  Tong,  4  Mont  536,  2  Pac.  Rep.  759;  Russell  v.  Hoyt,  4 
Mont.  412,  2  Pac.  Rep.  25,  and  other  authorities  cited  in 
the  opinions  quoted  from.  In  Hor swell  v.  Bute,  67  Cal.  Ill, 
7  Pac.  Rep.  197,  it  was  held  that  prior  occupation  and 
working  of  mineral  lands  of  the  United  States,  without 
complying  with  the  requirements  of  the  law,  either  fed- 
eral or  district,  or  local  custom,  does  not  give  a  right  of 
possession  as  against  one  who  afterwards  peaceably  locates 
a  mining  claim  covering  the  same  ground,  and  in  all  re- 
spects complies  with  the  federal  and  district  mining  laws 
and  regulations.  From  the  time  the  second  person  has 
perfected  his  location,  the  prior  occupant  is  a  trespasser. 
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So  also  in  Funk  v.  Sterrett,  59  Cal.  614,  it  is  said:  "The 
act  of  congress  in  question  provides  (section  2324  Re- 
vised Statutes,)  that  "the  location  must  be  distinctly 
marked  on  the  ground,  so  that  its  boundaries  can  be  readily 
traced."  Since  the  passage  of  that  act  a  party  can  show  a 
right  to  the  possession  of  a  mining  claim  (-when  no  patent 
has  been  issued)  only  by  showing  an  actual  pedis  possessio, 
as  against  a  mere  wrongdoer,  or  by  showing  a  compliance 
with  the  requisites  of  the  act  of  congress. "  And  in  Oarthe 
v.  Hart,  73  Cal.  543, 15  Pac.  Rep.  93,  it  is  held  that  possess- 
ion of  a  mining  claim  is  good  against  mere  intruders,  but 
is  not  good  as  against  one  who  has  complied  with  the  min- 
ing laws.  See  also  Gregory  v.  Perqhbaker,  73  Cal.  109,  14 
Pac.  Rep.  401. 

From  these  decisions,  which  are  from  the  two  principal 
mining  states  in  this  country,  it  would  seem  that  the  dis- 
coverer of  a  lode  or  vein  of  rock  in  place  bearing  precious 
metals,  in  the  absence  of  some  local  rule  of  miners  or  leg- 
islative regulation  allowing  some  time  for  exploration, 
must  immediately  locate  his  claim  by  distinctly  marking 
the  same  on  the  ground,  so  that  its  boundaries  can  be 
readily  ascertained,  in  order  to  hold  it  against  a  subse- 
quent valid  location  peaceably  made;  and  the  defendants, 
having  failed  to  comply  with  the  law  in  so  locating  their 
claim,  are  not  entitled  to  the  possession  of  the  ground  in 
dispute  as  against  the  plaintiffs,  who  made  a  valid  location. 
Requiring  the  discoverer  of  a  mine  to  proceed  diligently 
to  complete  his  location,  without  waiting  to  trace  the 
course  or  strike  of  the  vein  or  lode,  may  in  some  instances 
work  an  apparent  hardship;  but  until  the  matter  is  pro- 
vided for  by  some  local  rule  or  regulation,  it  is  better, 
whatever  the  effect  may  be  in  particular  cases,  that  the 
rule  should  be  settled,  and  thus  prevent  as  far  as  possible 
the  uncertainty  in  titles  to  mining  claims,  and  the  strife 
and  litigation  among  miners,  which  would  necessarily  fol- 
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low  if  the  discoverer  is  allowed  an  indefinite  time  in  which 
to  develop  his  lode  or  vein,  which,  in  many  instances,  would 
require  much  time  and  labor  and  a  large  expenditure  of 
money.  If,  during  such  development  or  exploration,  he  is 
allowed  to  hold  a  floating  grant  to  surface  ground  six  hun- 
dred by  fifteen  hundred  feet  in  size,  with  the  right  to 
definitely  locate  the  same  as  he  may  subsequently  deter- 
mine, it  would  create  great  uncertainty  in  mining  titles, 
increase  litigation,  and  often  defeat  the  purpose  and  object 
of  the  law  throwing  open  the  mining  lands  of  the  country 
to  occupation  and  purchase, 

Nor  do  we  find  anything  in  the  authorities  cited  by  the 
defendants  in  conflict  with  the  rule  which  we  have  sug- 
gested. The  decisions  in  the  cases  of  Iron  Silver  Mining 
Company  v.  Elgin  Mining  Company,  118  U.  S.  196,  6  Sup. 
Ct  1177,  and  Erhardt  v.  Boaro,  113  U.  S.  527,  5  Sup.  Ct 
560,  were  both  made  under  the  law  of  Colorado,  which 
allows  the  discoverer  a  specified  time  for  exploration  be- 
fore marking  the  boundaries  of  his  claim.  In  Oleeson  v. 
Martin  White  Mining  Company,  13  Nev.  444,  there  is  a  dic- 
tum to  the  effect  that  the  act  of  congress  may  be  suscepti- 
ble of  a  construction  which  will  allow  the  discoverer 
of  a  vein  a  reasonable  time  to  trace  its  course  before 
being  compelled  to  define  his  surface  claim,  and  in  the 
mean  time  be  protected  in  his  right  to  fifteen  hundred 
feet  of  the  vein,  but  no  such  question  was  presented 
by  the  record,  and  further  on  in  the  opinion  it  is  dis- 
tinctly stated  that  the  court  does  not  decide  how  soon 
after  the  discovery  of  a  vein  the  location  must  be  dis- 
tinctly marked  on  the  ground,  so  that  its  boundaries  can 
be  readily  traced,  as  required  by  the  act  of  congress. 
The  holding  in  Field  v.  Qrey,  1  Arizona,  404,  25  Pac.  Rep. 
793,  is  that  the  party  in  possession  of  a  mining  claim 
may  hold  the  surface  while  he  is  seeking  for  a  vein  or  lode 
believed  to  exist  therein,  as  against  all  parties  not  having 
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a  better  right  thereto,  which  is  simply  an  application  of 
the  general  doctrine  that  one  in  possession  of  real  property 
may  hold  the  possession  as  against  all  persons  except 
some  one  who  can  show  a  better  right  thereto.  The  other 
cases  referred  to  are  all  from  Colorado,  in  which  state,  as 
we  have  already  said,  there  is  a  statutory  provision  allow- 
ing a  specific  length  of  time  after  the  discovery  in  which 
to  make  exploration  before  being  compelled  to  locate  the 
claim  by  marking  its  surface  boundaries,  and  hence  have 
no  application  to  the  question  presented  by  this  record. 
So  much,  therefore,  of  the  decree  of  the  court  below  as 
ordered  and  decreed  that  plaintiffs  are  entitled  to  the  pos- 
session of  the  disputed  area  is  affirmed,  but  we  do  not 
think  the  evidence  justifies  the  decree  against  the  defend- 
ants for  money,  and  in  that  respect  the  decree  appealed 
from  will  be  modified;  neither  party  to  recover  costs  in 

this  court 

Modified. 
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STATE   t;.    TARTER. 

[S.  C.  87  Pac  Rep.  58.] 

L  Criminal  Law —Evidence  of  Threats.*—  Evidence  of  threats  made  against 
1  defendant  by  his  opponent,  whether  directly  or  by  innuendo,  and  whether 
communicated  to  defendant  or  not,  are  admissible,  when  there  is  a  conflict 
in  the  evidence  as  to  who  began  the  encounter,  for  the  purpose  of  showing 
the  circumstances  of  the  affair,  and  to  assist  the  jury  in  determining  who 
probably  began  the  affray. 

2.  Cbimibal  Law— Self-defewse— Entire  Charge  to  Jury.— A  portion  of 
an  instruction  to  the  effect  that  one  indicted  for  murder  in  the  first  degree 
cannot  successfully  set  up  self-defense  unless  the  necessity  for  taking  life 
to  actual,  present,  urgent,  or,  in  a  word,  is  the  only  reasonable  resort  of  the 

•  Evidence  of  threats  by  the  accused  or  by  the  person  injured  or  killed  Is  the  sub- 
ject of  an  exhaustive  cote  to  do  ease  of  Wilton  v.  State  (Florida),  17  L.  EL  A.  664.— RE- 
PORTER. 
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party  to  save  his  own  life  or  his  person  from  great  bodily  harm, — is  not 
erroneous,  where  the  charge  as  a  whole  correctly  states  the  law. 

8w  Gbikihal  Law — Jury  Trial — Testimony  op  Difkkdant.— A  jury  is 
properly  instructed  that  in  weighing  the  testimony  of  a  defendant  the 
same  roles  govern  as  in  the  case  of  other  witnesses,  except  that  the  interest 
the  accused  has  in  the  termination  of  the  case  may  be  considered. 

4.  JusTiriABLft  Homicide— Commission  of  Felony  on  Property— Code, 
{  1730. —  Felonies,  in  resisting  which  one  may  justifiably  take  human  life, 
within  the  contemplation  of  section  1730,  Hill's  Code,  are  such  as  robbery, 
larceny,  or  the  like,— a  contention  oyer  the  ownership  of  property  is  not 
within  the  statute. 

Appeal  from  Union:  Morton  D.  Clifford,  Judge. 

The  defendant,  Daniel  Tarter,  was  indicted  for  the  crime 
of  murder  in  the  first  degree,  and,  upon  being  tried  before 
a  jury,  was  found  guilty  of  the  crime  of  manslaughter,  and 
sentenced  to  the  penitentiary  for  the  period  of  twelve 
years.  From  this  judgment  the  defendant  has  appealed, 
assigning  numerous  errors  committed  by  the  court  below 
in  admitting  testimony,  in  giving  certain  instructions  to 
the  jury,  and  in  refusing  to  give  certain  other  instructions 
asked  by  him.  The  assignments  of  error  from  sixteen  to 
twenty- three,  inclusive,  relate  to  the  refusal  of  the  court  to 
allow  proof  of  threats  made  by  the  deceased  against  the 
defendant,  but  which  threats  were  not  communicated  to  him. 
The  record  discloses  that  a  witness  for  the  defendant,  by 
the  name  of  Lee,  testified  on  direct  examination  that  the 
deceased,  "something  like  a  month  before  the  shooting, 
and  after  he  had  purchased  the  pistol  found  in  his  room, 
talked  to  him  about  his  purpose  in  getting  such  pistol." 
The  witness  was  then  asked:  "Did  you  ever  hear  Bob 
Tarter  make  any  threats  against  Dan  Tarter?"  to  which 
he  answered:  "Not  directly;,  no,  sir."  Then  followed 
several  questions  aiming  to  show  that  the  deceased  pro- 
posed to  the  witness  to  go  with  him,  raise  a  posse,  and  hang 
the  defendant  and  some  others,  which  questions  were  ob- 
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jected  to,  when  the  court,  addressing  counsel,  said:  "If  he 
ever  heard  the  deceased  make  any  threats  against  the  defend- 
ant, directly  or  indirectly,  that  he  would  kill  him,  let  him 
answer."  The  counsel  then  said  to  the  witness:  "State 
if  you  ever  heard  him  make  any  threats  indirectly, "  and, 
upon  objection  being  made,  the  court  said  to  the  witness: 
"Anything  you  ever  heard  him  say,  did  you  ever  tell 
Daniel  Tarter  about  it?"  The  witness  answered:  "No, 
sir."  By  the  court:  "And  you  never  heard  him  make 
any  direct  threats?"  To  which  the  witness  answered: 
"No,  sir;  I  cannot  say  it  was  a  direct  threat."  Thereupon 
the  court  sustained  the  objection.  He  was  then  asked: 
"State  whether  or  not  you  ever  heard  Robert  Tarter  say 
anything  in  the  nature  of  a  threat  against  the  life  of  Daniel 
Tarter."  And  again:  "State  whether  or  not  you  ever 
heard  Robert  Tarter  make  any  statements  showing  that 
he  had  ill  will  or  malice  toward  Daniel  Tarter."  Upon  ob- 
jection, both  questions  were  excluded.  Counsel  for  the 
defendant  then  asked  the  court  for  permission  to  ask  the 
witness  a  leading  question,  which  it  refused  to  grant. 
The  record  shows  that  after  the  witness  testified  that  he 
had  talked  to  Robert  Tarter,  the  deceased,  a  good  many 
times  shortly  before  the  shooting,  and  just  after  the  diffi- 
culty of  the  Tarters  with  Holstine,  he  was  asked:  "Did 
you  have  a  conversation  with  him  in  which  he  stated  what 
he  had  got  that  pistol  for,  with  reference  to  Dan  Tarter?" 
And  again:  "Did  you  ever  have  a  conversation  with  him 
(the  deceased)  in  which  he  told  you  what  he  was  carrying 
that  pistol  for  ?"  To  both  which  questions  objection  was 
made  and  sustained  by  the  court. 

Reversed. 

Messrs.  Th08.  H.  Orawford,  and  T.  Calvin  Hyde,  for  Ap- 
pellant 
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Messrs.  Geo.  E.  Chamberlain,  attorney-general,  Ghas.  F. 
Hyde,  district  attorney,  and  J.  L.  Band,  for  the  State. 

Opinion  by  Mr.  Chief  Justice  Lord. 

1.  There  seems  to  have  been  an  impression  with  the 
trial  court,  as  to  the  admissibility  of  evidence  of  threats, 
that  there  is  a  difference  between  threats  directly  and 
those  indirectly  made  against  life.  Threats  are  regarded 
as  indicative  of  intention,  and  evidence  of  them  is  not  to 
be  rejected  in  proper  cases  because  they  are  couched  in 
innuendo,  vague  boast,  or  obscure  language.  But  we  think 
it  is  clear  that  the  trial  court  excluded  what  was  said  in 
these  conversations,  wherein  it  was  proposed  to  show  that 
the  deceased  had  indirectly  threatened  the  life  of  the  de- 
fendant, on  the  ground  that  if  any  such  threats  were  made, 
they  were  not  communicated  to  the  defendant  prior  to  the 
shooting;  and  this  is  the  ground  upon  which  the  state's 
attorney  mainly  rested  his  argument.  But  threats  are  ad- 
missible, though  they  have  not  been  communicated  to  the 
defendant,  when  the  evidence  leaves  the  question  in  doubt 
as  to  whether  the  defendant  or  the  deceased  was  the  ag- 
gressor at  the  time  of  the  encounter.  It  is  true  there  is 
some  conflict  of  judicial  opinion  upon  this  subject,  but  the 
rule  as  now  established  by  the  later  authorities  is  thus 
stated  by  Mr.  Wharton:  "When  the  question  is  as  to  what 
was  deceased's  attitude  at  the  time  of  a  fatal  encounter, 
recent  threats  may  become  relevant  to  show  that  this  atti- 
tude was  one  hostile  to  the  defendant " :  Wharton  on  Criminal 
Law,  §  1027.  Where  the  circumstances  raise  a  question  of 
self-defense,  evidence  of  uncommunicated  threats  recently 
made  are  admissible  for  the  purpose  of  showing  the  motive 
of  the  deceased,  and  the  nature  and  character  of  the  as- 
sault So,  also,  proof  of  threats  not  communicated  is 
often  admitted  for  the  purpose  of  corroborating  evidence 

26  Ob.-<L 
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of  those  communicated;  and,  likewise,  where  it  is  doubtful 
from  the  evidence  which  party  commenced  the  affray, 
communicated  threats  are  admissible  to  show  who  was 
probably  the  first  assailant:  Kerr  on  Homicide,  §  396; 
Wiggins  v.  People,  93  U.  S.  467.  The  testimony  of  defend- 
ant, and  also  of  his  sister  and  William  Barnard,  who  were 
eye-witnesses  to  the  shooting,  was  to  the  effect  that  the 
deceased  was  the  aggressor,  and  that  he  was  armed  with 
a  pistol;  that  he  swore  he  would  kill  the  defendant,  and  at 
the  same  time  was  reaching  for  his  pistol;  and  that  he  was 
in  the  act  of  drawing  it,  to  carry  such  threat  into  execu- 
tion, when  the  defendant  drew  his  pistol  and  fired.  On 
the  other  hand,  the  testimony  for  the  state  tends  to  show 
that  the  deceased  was  unarmed  and  not  the  assailant,  when 
the  affray  began;  that  he  made  no  hostile  demonstration 
toward  the  defendant,  and  committed  no  overt  act,  but 
that  the  shooting  was  deliberate  and  premeditated.  In 
view  of  this  conflict  in  the  testimony,  we  think  the  court 
erred  in  excluding  the  evidence  of  these  conversations,  the 
purpose  of  which  was  to  show  that  the  deceased,  shortly 
before  the  shooting,  indirectly  or  by  innuendo,  threatened 
the  life  of  the  defendant.  The  evidence  so.  excluded 
would  have  tended  to  shed  light  upon  the  transaction,  by 
showing  the  motive  of  the  deceased,  and  the  nature  and 
character  of  the  assault  which  it  is  claimed  he  made  upon 
the  defendant,  and  in  resisting  which  he  was  killed.  It 
would  have  tended  also  to  corroborate  the  defendant  and 
his  witnesses,  who  testified  that  the  deceased  commenced 
the  affray  and  was  the  aggressor. 

2.  The  next  assignment  of  error  relates  to  the  instruc- 
tion given  by  the  court  upon  the  doctrine  of  self-defense, 
and  the  portion  of  the  charge  objected  to  is  as  follows: 
"I  charge  you  that  the  law  regards  human  life  as  the  most 
sacred  of  all  interests  committed  to  its  care  and  protec- 
tion, and  there  can  be  no  successful  setting  up  of  self-de- 
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fense  unless  the  necessity  for  taking  life  is  actual,  present, 
urgent,  and  unless,  in  a  word,  the  taking  of  his  adversary's 
life  is  the  only  reasonable  resort  of  the  part;  to  save  his 
own  life  or  his  person  from  great  bodily  harm."  But  this 
is  not  all  the  charge  on  that  subject.  The  court  further 
instructed  the  jury  that  "The  law  gives  to  every  man  the 
right  of  self-defense.  This  means  that  a  man  may  defend 
his  life,  and  may  defend  his  person  from  great  bodily 
harm.  He  may  repel  force  by  force,  and  he  may  resort 
to  such  force  as,  under  the  circumstances  surrounding 
him,  may  reasonably  seem  necessary  to  repel  the  attack 
upon  him,  and  in  his  defense  he  may  even  go  the  extent  of 
taking  the  life  of  his  adversary.  The  right  of  self-de- 
fense, in  cases  of  this  kind,  is  founded  upon  the  law  of 
nature,  and  is  not,  nor  can  be,  superseded  by  the  law  of 
society;  hence,  if  the  jury  find,  from  the  evidence  in  this 
case,  that  the  defendant,  at  the  time  he  fired  the  shot  and 
wounded  the  deceased,  had  reasonable  ground  to  believe 
that  his  life  was  in  imminent  danger,  or  that  he  was  in 
danger  of  great  bodily  harm,  at  the  hands  of  the  de- 
ceased, and,  so  honestly  believing,  fired  the  fatal  shot, 
he  was  justified  under  the  law  in  so  doing,  and  you  should 
find  the  defendant  not  guilty.  If  the  jury  believe  from 
the  evidence  that  the  defendant  had  no  reason  to  believe 
that  the  deceased  intended  to  take  his  life,  or  to  inflict 
upon  him  great  bodily  harm,  and  the  defendant  shot  the 
deceased  in  revenge,  or  in  a  reckless  spirit,  then  and  in 
that  event  the  defendant  is  not  entitled  to  claim  exemption 
from  punishment  on  the  ground  that  the  killing  was  in 
self-defense."  This  must  be  read  in  connection  with  the 
portion  objected  to,  and  when  taken  as  a  whole  is  proper, 
and  comes  fairly  within  the  doctrine  approved  by  this 
court  in  State  v.  Morey,  25  Or.  241,  35  Pac  655.  And  so 
considered,  it  obviates  the  objection  raised  against  it  and 
therefore  cannot  be  considered  error  upon  this  record. 
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3.  Another  assignment  of  error  questions  the  propriety 
of  the  following  instruction:  "Under  the  statutes  of  this 
state,  since  eighteen  hundred  and  eighty,  the  defendant 
has  the  right  to  come  upon  the  witness  stand  and  testify 
in  his  own  behalf ;  and  when  he  does  so  testify,  you  are  to 
weigh  his  testimony  under  the  same  rules  as  you  do  that 
of  other  witnesses,  excepting  the  further  fact  that  you 
have  the  right  to  take  into  consideration  the  interest  he 
has  in  the  termination  of  the  case."  The  interest  of  a 
witness  in  the  result  of  litigation,  whether  in  civil  or 
criminal  cases,  is  a  proper  matter  to  be  considered  by  the 
jury,  and  it  is  not  error  for  the  court  to  so  instruct. 

4.  The  other  assignments  of  error  which  we  shall  con- 
sider are,  the  refusal  of  the  court  to  give  the  following  in- 
structions :  4  4 1  further  instruct  you  that  if  you  find  from  the 
evidence  that  'June,*  the  filly  which  deceased  and  defend- 
ant were  contending  over,  was  bequeathed  to  May  Lloyd 
by  her  mother,  and  that  the  defendant  was  acting  at  the 
request  of  his  mother  in  delivering  the  filly  to  May  Lloyd, 
then  the  defendant  had  the  right  to  the  possession  of  said 
property  as  against  deceased,  and  had  the  right  to  main- 
tain that  possession  as  against  deceased.  The  killing  of 
a  human  being  is  justifiable  to  prevent  the  commission 
of  a  felony  upon  the  property  of  such  person,  or  upon 
property  in  his  possession,  and  if  the  jury  find  from  the 
evidence  in  this  case  that  the  defendant  was  in  the  pos- 
session of  a  mare  or  filly  entrusted  to  him  by  his  mother 
to  deliver  to  his  sister  May  Lloyd,  and  the  deceased  at  the 
time  was  attempting  to  take  said  property  f rom  him  by 
force,  With  intent  to  convert  the  same  to  his  own  use  feloni- 
ously, then  the  defendant  had  the  right  to  defend  his 
possession  of  said  property,  and  to  use  all  the  force  nec- 
essary to  retain  the  possession  thereof,  even  to  the  taking 
of  the  life  of  deceased.  Every  man  has  the  right  to  care 
for  and  look  after  his  own  property,  and  the  property  of 
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those  entrusted  to  his  care,  and  to  that  end  to  go  upon  the 
public  highways  and  commons  with  such  property,  and 
carry,  lead  and  drive  the  same  from  one  locality  to  an- 
other, and  if,  while  so  engaged,  an  attempt  is  made  to 
take  such  property  from  him  by  force,  he  may  oppose 
such  attempt  by  such  force  as  seems  reasonable  under  the 
circumstances,  and  necessary  to  retain  the  possession  of 
the  property,  and  if,  while  so  doing,  his  assailant  makes  a 
felonious  assault  upon  him,  from  which  he  reasonably 
apprehends  death  or  great  bodily  harm  to  himself,  unless 
he  kills  his  assailant,  and  he,  so  honestly  believing,  kills 
his  adversary,  such  killing  is  justifiable."  The  evidence 
does  not  tend  to  show  that  deceased  intended  to  commit  a 
felony  against  the  property  of  defendant,  but  rather  that 
he  was  contending  for  the  possession  of  the  filly  as  the 
property  of  his  wife.  The  felony  contemplated  by  the 
statute,  which  justifies  the  killing  of  a  human  being,  is 
robbery,  larceny,  or  the  like:  Hill's  Code,  §  1730.  The 
refusal,  therefore,  to  so  charge  the  jury  was  not  error. 
The  fact  is,  that  much  of  these  instructions,  as  others 
asked  and  refused,  are  based  on  evidence  not  disclosed  by 
the  bill  of  exceptions.  There  is  in  the  record  what  pur- 
ports to  be  the  testimony  in  the  case  but  it  is  not  made  a 
part  of  the  record,  hence  cannot  be  considered  by  us  in 
passiog  upon  such  instructions.  There  is  no  doubt  that 
some  of  the  instructions  asked  are  good  law,  but  in  view 
of  the  state  of  the  recdtd  we  cannot  consider  them.  For 
the  reasons,  however,  already  stated,  we  must  reverse  the 

judgment  and  order  a  new  trial* 

Reversed 
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[Decided  June  28, 1891] 
THOMPSON  v.   REEVES. 

[EL  <£*7Pac  47.] 

Assignment  fob  BnnsjTT  of  Crkditobs*— Cbeditob's  Right  of  Aonow.— A 
voluntary  assignment  by  a  debtor  of  all  his  property  for  the  benefit  of  all 
his  creditors,  under  the  assignment  law  of  eighteen  hundred  and  sev- 
enty-eight, does  not  bar  the  right  of  a  creditor  to  maintain  an  action 
against  him  to  recover  a  personal  judgment. 

Appeal  from  Union:  Morton  D.  Clifford,  Judge. 

This  is  an  appeal  from  a  judgment  in  favor  of  R.  G. 
Thompson,  as  administrator  of  the  estate  of  Wm.  Ross, 
deceased,  in  an  action  commenced  in  August,  eighteen 
hundred  and  ninety-one,  on  two  promissory  notes  in  favor 
of  his  intestate,  dated  October  ninth,  eighteen  hundred 
and  eighty-four,  and  November  first,  eighteen  hundred  and 
eighty-four,  respectively,  executed  by  the  defendant,  S.  R. 
Beeves.  The  complaint  is  in  the  usual  form.  The  an- 
swer avers,  in  substance,  as  a  plea  in  abatement,  that  the 
defendant,  being  insolvent,  duly  made  an  assignment  of 
his  property  for  the  benefit  of  all  his  creditors  to  one  S.  P. 
Florence,  who  immediately  qualified  and  entered  upon 
the  discharge  of  his  duties,  and  that  in  the  statement  of 
liabilities  annexed  to  said  assignment  were  the  two  notes 

•The  assignment  act  of  eighteen  hundred  and  seventy-eight  (Laws.  1878,  p.  86), 
comprised  section!  8176-6186,  inclusive,  of  Hill's  Code,  except  section  8176,  which  was 
substituted  in  eighteen  hundred  and  eighty-five  (Laws,  1885,  p.  75),  for  section  8  of  the 
original  act,  which  read  as  follows :  "  The  debtor  shall  annex  to  such  assignment  an 
Inventory,  under  oath,  of  his  estate,  real  and  personal,  according  to  the  best  of  his 
knowledge,  and  also  a  list  of  his  creditors  and  the  amount  of  their  respective  demands; 
tat  such  Inventory  shall  not  be  conclusive  as  to  the  amount  of  the  debtor's  estate,  and 
suoh  assignment  shall  not  vest  in  the  assignee  the  title  to  any  other  property  belonging 
to  the  debtor  at  the  time  of  making  the  assignment.  Every  assignment  shall  be  in 
wilting,  and  duly  acknowledged  in  the  same  manner  as  conveyances  of  real  estate, 
and  recorded  in  the  county  where  the  person  making  the  same  resides,  or  where  the 
business  in  respect  of  which  the  same  is  made  has  been  carried  on."  The  act  of  eight- 
een hundred  and  eighty-five  also  added  section  8187,  Hill's  Code,  as  there  was  no  pro- 
l  in  the  old  act  for  the  debtor's  discharge.'-  Ekfobtxb. 
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sued  upon ;  that  he  published  a  notice  to  creditors,  as  re- 
quired by  law,  but  that  plaintiff's  intestate  failed  and 
neglected  to  present  his  claim  under  the  two  notes  in  suit 
to  the  assignee  within  the  time  required  by  law,  or  at  all, 
although  a  resident  of  the  State  of  Oregon,  and  that  said 
assignment  is  still  pending.  To  this  answer  a  demurrer 
was  sustained  by  the  court  below,  and,  defendant  refusing 
to  plead  or  appear  further,  judgment  was  rendered  against 

him,  from  which  this  appeal  is  taken. 

Affirmed. 

Messrs.  J.  H.  Stater  &  Sons,  for  Appellant. 

Messrs.  Goz,  Cotton,  Teal  &  Minor,  for  Respondent 

Opinion  by  Mr.  Justice  Bean. 

The  only  question  for  our  consideration  is  whether  the 
voluntary  assignment  of  a  debtor  of  all  his  property  for 
the  benefit  of  his  creditors,  in  conformity  with  the  pro- 
visions of  the  assignment  law  of  eighteen  hundred  and 
seventy-eight,  (Code,  §§  3173-3187,  except  §  3175,)  suspends 
or  stays  the  right  of  a  creditor  to  maintain  an  action  for 
the  recovery  of  a  personal  judgment  against  his  debtor 
during  the  pendency  of  the  assignment.  It  is  conceded 
that  the  question  thus  presented  must  be  determined 
under  the  assignment  law  as  it  stood  prior  to  the  amend- 
ment of  eighteen  hundred  and  eighty-five  (Hill's  Code, 
§  3187),  providing  for  the  discharge  of  a  debtor  when  his 
estate  is  made  to  realize  at  least  fifty  per  cent  of  his  in- 
debtedness over  and  above  all  expenses  of  the  assignment. 
Under  this  law  an  assignment  is  a  voluntary  act  of  the 
debtor  for  the  benefit  of  his  creditors,  and  not  for  his  own 
benefit.  By  it  his  property  is  to  be  distributed  pro  rata 
among  all  his  creditors,  and  to  such  a  disposition  of  the 
property  they  are  held  to  have  assented.  But  the  statute 
nowhere  provides  for  or  requires  the  suspension  of  a 
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creditor's  right  to  maintain  an  action  and  recover  a  per- 
sonal judgment  against  his  debtor.  Indeed,  the  fair 
implication  is  that  such  action  may  be  maintained,  for  by 
section  1  of  the  act  it  is  provided  that  the  assignment 
shall  have  the  effect  to  dissolve  or  discharge  all  attach- 
ments in  actions  where  judgments  have  not  been  rendered 
at  the  date  of  the  assignment,  but  suffers  the  action  itself 
to  proceed  to  judgment,  and  makes  the  costs  and  disburse- 
ments thereof  and  attorneys'  fees  allowed  by  law  preferred 
claims  against  the  estate.  The  object  of  the  law  is  to  pro- 
vide for  the  equal  distribution  of  the  estate  of  an  insolvent 
debtor  among  his  creditors,  and  not  to  protect  him  against 
the  payment  of  his  debts,  or  to  suspend  or  interfere  with 
the  right  of  a  creditor  to  proceed  in  the  proper  court  to 
establish  his  claim  by  action.  The  effect  of  an  assign- 
ment, it  is  true,  is  to  vest  the  estate  in  the  assignee,  so 
that  it  cannot  be  seized  by  process  against  the  assignor, 
but  must  be  distributed  under  the  orders  of  the  court 
having  jurisdiction  of  the  assignment;  but  there  is  nothing 
in  the  statute  to  prevent  a  creditor  from  suing  his  debtor 
and  litigating  his  claim  if  he  so  desires.  It  only  prohibits 
him  from  seizing  the  assigned  property  under  process 
issued  on  any  judgment  that  he  might  obtain.  This  is  the 
construction  of  similar  statutes  in  other  states  {Lawrence  v. 
McVeagh,  106  Ind.  210,  6  N.  E.  327;  Parsons  v.  Clark,  56 
Mich.  414,  26  N.  W.  656),  and  seems  to  have  been  recog- 
nized as  the  correct  construction  of  our  statute  by  this 
court  in  Dawson  v.  Coffey,  12  Or.  513,  8  Pac.  838,  in  which 
it  was  held  that  a  creditor  must  establish  his  claim  by  a 
judgment,  or  in  some  way  obtain  a  lien  upon  the  property 
before  he  can  resort  to  a  suit  in  equity  to  set  aside  an 
assignment  for  fraud.  It  follows  from  these  views  that 
the  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 
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[  Decided  Jane  28, 1894L] 
LA  GRANDE   NATIONAL  BANK  v.  BLUM. 

[8.  C.  87Pac.  Rep.  48.] 

Pboxi88obt  Note — Pabol  Evidence  to  Vary  a  Wbitiwo.—  The  maker  of  a 
note  as  against  the  payee,  may  show  by  extrinsic  evidence  that  the  note 
was  made  and  delivered  as  security  for  the  performance  of  a  contract  by 
him,  and  that  he  has  performed  his  contract;  such  evidence  does  not 
change  or  add  to  the  terms  of  the  writing,  bat  shows  simply  a  failure  of 
consideration. 

Appeal  from  Union:  Morton  D.  Clifford,  Judge. 

This  is  an  action  by  the  La  Grande  National  Bank 
against  N.  Blum  and  Ben  W.  Grandy  on  a  promissory 
note  for  one  thousand  three  hundred  and  forty- six  dollars 
and  sixty-six  cents,  executed  and  delivered  to  the  plaintiff 
by  defendants  on  February  twelfth,  eighteen  hundred  and 
ninety-two,  payable  three  months  after  date.  The  com- 
plaint is  in  the  usual  form.  The  answer  admits  the  execu- 
tion and  delivery  of  the  note,  but,  as  a  defense,  avers,  in 
substance,  that  at  the  time  of  such  execution  and  delivery 
plaintiff  was  the  owner  and  in  possession  of  two  certain 
promissory  notes  for  six  hundred  dollars  each  on  one  O.  N. 
Ramsay,  which  it  delivered  to  defendant  Blum  for  collec- 
tion, under  an  agreement  that  he  would  pay  over  the  pro- 
ceeds to  plaintiff  if  collected,  or,  if  unable  to  collect  the 
notes,  or  any  part  thereof,  he  would  return  them;  that  the 
note  in  question  was  given  to  secure  the  performance  of 
such  agreement  on  Blum's  part,  and  that  he  had  per- 
formed the  same.  The  reply  denies  the  allegations  of 
the  answer,  and  a  trial  was  had  upon  the  issues  thus  made. 
The  bill  of  exceptions  discloses  that  after  plaintiff  had 
given  evidence  tending  to  support  the  allegations  of  its 
complaint,  "the  defendants  introduced  evidence  tending 
to  support  the  allegations  in  their  further  and  separate 
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answer/'  and  rested,  whereupon  the  plaintiff  moved  the 
court  "to  strike  out  all  the  evidence  offered  by  defendants 
in  support  of  the  separate  answer  and  defense,  and  to  in- 
struct the  jury  to  bring  in  a  verdict  as  prayed  for  in  the 
complaint,  on  the  ground  that  all  the  evidence  offered  is 
immaterial  and  incompetent,  and  the  facts  pleaded  in  the 
answer  constitute  no  defense  in  this  action. "  This  motion 
was  allowed,  the  evidence  given  by  the  defendants  with- 
drawn, and  the  jury  instructed  not  to  consider  it,  and,  the 
trial  resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  the  defendants  appeal,  assigning  as  error  the  rul- 
ing of  the  court  in  sustaining  the  motion  above  referred  to. 

Reversed. 

Messrs.  Baker  A  Baker,  and  Starr  &  Thomas,  for  Appel- 
lant. 

The  delivery  of  a  written  contract  not  under  seal  may 
be  shown  to  have  been  conditional  by  parol  evidence: 
Simpson  v.  Carson,  2  Or.  361;  Zimmerman  v.  Adee,  126  Ind. 
15,  25  V.  E.  Rep.  828.  An  instrument  not  under  seal  may 
be  delivered  upon  conditions,  the  observance  of  which,  as 
between  the  parties,  is  essential  to  its  validity:  Bookstaver 
v.  Jayne,  60  N.  Y.  146;  Develin  v.  Coleman,  50  N.  Y.  531; 
Benton  v.  Martin,  52  N.  Y.  570;  Lovejoyy.  Chapman,  23  Or. 
571;  Hotoard  v.  Stratum,  64  Cal.  487;  Dkken  v.  Morgan,  54 
Iowa,  684,  7  N.  W.  145.  That  parol  evidence  is  admissible 
to  show  want  or  failure  of  consideration  is  a  well  estab- 
lished principle  of  law,  and  we  refer  to  the  following 
authorities  which  support  appellants'  view  of  the  matter: 
Benjamin's  Chalmers,  Bills  and  Notes,  14  and  64;  17  Am. 
and  Eng.  Ency.  438;  Mock  v.  Kelly,  3  Ala.  387;  Andross  v. 
Childers,  14  Or.  447;  Abbotts'  Trial  Evidence,  441;  Maury  v. 
Coleman,  60  Am.  Dec.  478;  Snyder  v.  Biley,  6  Pa.  St  164, 
47  Am.  Dec.  452. 
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Messrs.  C.  H.  Finn,  and  Okas.  H.  Carey,  for  Respondent 

The  promissory  note  sued  upon  is  an  absolute  contract 
in  writing,  and  cannot  be  varied  in  its  terms  by  parol  tes- 
timony, nor  can  it  be  contradicted  in  its  direct  promise  to 
pay  by  any  contemporaneous  parol  agreement:  Hill's 
Code,  §  692;  Eindman  v.  Edgar,  24  Or.  581;  Davis  v.  Ban- 
.dall,  115  Mass.  547,  15  Am.  Rep.  146;  Bank  v.  Dunn,  6  Pet. 
52;  Bank  v.  Jones,  8  Pet  13;  Farriham  v.  Nigham,  5  Vt  114; 
Eoltzworth  v.  Koch,  26  Ohio  St  33;  Warren  Academy  v. 
Starrett,  15  Me.  443.  "It  is  a  firmly  settled  principle  of 
law  that  parol  evidence  of  oral  agreements  alleged  to  have 
been  made  at  the  time  of  the  drawing,  making  or  endors- 
ing a  bill  or  note  cannot  be  permitted  to  vary,  qualify, 
add  to,  or  subtract  from  the  absolute  terms  of  the  written 
contract":  Parsons  on  Notes  and  Bills,  501;  McOlintic  v. 
Cory,  22  Ind.  170;  Burnes  v.  Scott,  117  U.  S.  582;  Davis  v. 
England,  141  Mass.  587;  Forsyth  v.  Kimball,  91  U.  S.  291; 
Clark  v.  Hart,  49  Ala.  86. 

Opinion  by  Mr.  Justice  Bean. 

The  contention  for  the  plaintiff  is  that  the  allegations 
of  the  answer,  and  the  evidence  tending  to  support  it, 
violated  the  well-settled  rule  of  law  that  a  written  con- 
tract cannot  be  contradicted  or  varied  by  parol  evidence. 
This  rule  is  not  questioned,  but  the  answer  and  evidence 
excluded  did  not  contradict  the  terms  of  the  promissory 
note  sued  on;  they  merely  tended  to  show  that  it  was  de- 
livered to  take  effect  as  an  unconditional  binding  obliga- 
tion upon  the  defendants  only  in  the  event  of  Blum's  failure 
to  comply  with  his  agreement  to  account  for  the  Ramsay 
notes,  or  their  proceeds.  In  other  words,  according  to  the 
answer  and  the  evidence  excluded,  the  promissory  note 
sued  on  was  not  intended,  except  in  case  of  Blum's  de- 
fault, to  become  a  binding  obligation  on  the  part  of  the 
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defendants  to  pay  plaintiff  the  sum  of  money  named 
therein.  Evidence  of  such  an  agreement,  and  Blum's 
compliance  therewith,  would  show  a  want  of  consideration 
for  the  note,  and  would  in  no  sense  be  in  contradiction  of 
its  terms.  The  terms  of  the  note  are  that  defendants  will 
pay  plaintiff  the  sum  of  money  named,  at  a  time  fixed, 
with  interest;  while  the  answer  alleges  a  distinct  and  in- 
dependent agreement,  constituting  the  consideration  for* 
the  promise,  which  in  no  sense  changes  or  adds  to  the 
terms  of  the  writing,  and  was  not  intended  to  do  so.  It  is 
a  common  business  transaction  for  one  contract  to  be  the 
consideration  for  another,  and  it  has  never  been  supposed 
that  proof  of  the  contract  which  is  the  consideration  adds 
to  or  varies  the  terms  of  the  other:  Daniel  on  Negotiable 
Instruments,  §81a;  Burke  v.  Dulaney,  14  Sup.  Ct  816; 
Howard  v.  Stratton,  64  Cal.  487,  2  Pac.  263;  Dicken  v.  Mor- 
gan, 54  Iowa,  684,  6  N.  W.  145;  Hazzard  v.  Duke.  64  Ind. 
220.  If  the  note  was  given  to  secure  the  performance  of 
Blum's  contract  to  collect  and  pay  over  to  the  plaintiff  the 
proceeds  of  the  Ramsay  notes,  or  to  return  them  if  not 
collected,  and  Blum  has  jferformed  his  agreement,  such 
performance  would  manifestly  operate  as  a  Mlure  of  con- 
sideration, and  payment  of  the  note  ought  not  to  be 
enforced.  And,  as  was  said  by  Mr.  Justice  Cooley  in 
Maltz  v.  Fletcher,  52  Mich.  486,  18  N.  W.  228,  "No  rule  or 
policy  of  the  law  is  violated  by  allowing  proof  to  be  made 
of  the  purpose  for  which  negotiable  paper  was  given,  or 
that  the  purpose  does  not  require  that  payment  should  be 
enforced."  There  is  nothing  in  the  record  to  show  that 
the  contract  referred  to  in  the  answer  was  made  with  the 
cashier  of  the  plaintiff,  and  hence  the  question  argued  in 
the  brief,  as  to  his  authority  to  make  such  a  contract,  is 
not  presented  by  this  record  or  considered.  It  follows 
that  the  judgment  of  the  court  below  must  be  reversed 
and  a  new  trial  ordered.  Reversed. 
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]J4   578 
[S.C.87PacRep.47.]  — • 

Sals— Breach  of  Wabbanty — Pleading.— Where  a  breach  of  warranty  in 
the  sale  of  a  chattel  is  set  up  it  is  necessary  to  allege  that  the  purchaser 
relied  upon  the  warranty,  and  was  thereby  deceived. 

Appeal  from  Union:  Morton  D.  Clifford,  Judge. 

This  is  an  appeal  from  a  judgment  in  favor  of  the 
defendants  Fred  Nodine,  Geo.  Blacker,  and  John  Nodine 
in  an  action  on  a  promissory  note  made  by  them  to  This- 
ler  &  Spilman,  and  alleged  to  have  been  sold  and  assigned 
before  maturity,  for  value,  to  the  Abilene  National  Bank. 
The  making  of  the  note  is  not  in  issue,  but  as  a  defense  to 
the  action  it  is  averred  "That  on  or  about  the  sixteenth 
day  of  April,  eighteen  hundred  and  ninety-one,  the  said 
O.  L.  Thisler,  payee  of  said  note,  was  the  owner  of  a  cer- 
tain stallion  then  in  Union  County,  Oregon,  which  he 
bargained  and  sold  to  the  defendants  John  Nodine  and 
George  Blacker,  for  the  sum  of  one  thousand  eight  hun- 
dred dollars,  of  which  sum  he  received  eight  hundred 
dollars,  and  the  promissory  note  described  in  the  com- 
plaint was  given  for  the  balance  of  the  purchase  price  of 
said  stallion;  that  at  the  time  of  said  sale  to  Blacker  and 
Nodine,  Thisler  warranted  the  stallion  to  be  perfectly 
sound  in  every  respect,  and  for  the  purpose  for  which  they, 
as  stockraisers,  had  use  for  a  stallion,  or  could  use  the 
same;  that  Fred  Nodine,  one  of  the  joint  makers  of  the 
note,  was  merely  a  surety  thereon,  without  any  considera- 
tion moving  to  him  from  said  Thisler;  that  said  note  was 
transferred  by  said  payees  to  plaintiff,  if  at  all,  long  after 
the  same  became  due  and  payable;  that  said  stallion  was 
not  sound,  was  not  perfect  in  body  or  in  other  respect, 
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and  was  and  is  perfectly  worthless,  and  by  reason  thereof 
the  consideration  of  the  note  sued  upon  had  wholly  and 
entirely  failed." 

After  plaintiff  had  introduced  its  testimony  and  rested 
defendants  were  permitted,  against  plaintiff's  objections, 
to  offer  proof  in  support  of  the  defense  above  set  out. 
The  trial  resulted  in  a  verdict  for  defendants  and  plaintiff 
appeals.  Reversed. 

Mr.  0.  H.  Finn,  for  Appellant. 

Mr.  Tho8.  H.  Crawford,  for  Respondent 

Opinion  by  Mr.  Justice  Bean. 

The  first  assignment  of  error  in  the  notice  of  appeal  is 
the  action  of  the  trial  court  in  overruling  plaintiffs  de- 
murrer to  the  evidence  supporting  the  new  matter  in  the 
answer.  The  argument  is  that  the  answer  is  insufficient 
to  constitute  a  defense  because  it  does  not  aver  that  de- 
fendants relied  upon  the  alleged  warranty  in  making  the 
purchase  of  the  horse.  To  constitute  an  express  war- 
ranty, such  as  is  attempted  to  be  alleged  in  the  answer, 
there  must  be,  as  part  of  the  contract  of  sale,  either  an 
express  undertaking  to  that  effect,  or  some  affirmation  or 
representation  as  to  the  quality  or  condition  of  the  thing 
sold,  made  at  the  time  of  the  sale,  for  the  purpose  of  in- 
ducing the  buyer  to  make  the  contract,  and  in  either  case 
the  buyer  must  have  relied  upon  the  agreement  or  repre- 
sentation in  making  the  purchase.  It  is  elementary  law 
that  unless  the  purchaser  of  personal  property  relied  and 
acted  upon  the  statement  or  representation  of  the  seller 
as  to  the  quality  or  condition  of  the  thing  sold,  and  was 
thereby  induced  to  make  the  purchase,  he  cannot  maintain 
an  action  for  a  breach  of  warranty;  and  hence  it  is  some- 
times held  that  a  general  warranty  does  not  apply  to 
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obvious  defects  known  to  the  purchaser,  because,  in  the 
very  nature  of  things,  one  cannot  rely  upon  the  truth  of 
that  which  he  knows  to  be  untrue.  It  is  therefore  essen- 
tial in  an  action  for  a  breach  of  warranty  for  the  pur- 
chaser to  allege  that  he  relied  upon  the  warranty  and  was 
thereby  deceived:  1  Estee's  Pleading,  §§  1592-1593;  Hoi- 
man  v.  Dord,  12  Barb.  836;  Torkleson  v.  Jorgenson,  28 
Minn.  383,  10  N.  W.  416;  Zimmerman  v.  Morrow,  28  Minn. 
367,  10  N.  W.  139;  Watson  v.  Roods,  30  Neb.  264,  46  N.  W. 
491;  Beed  v.  Hastings,  61  111.  266.  The  answer  herein  fail- 
ing to  comply  with  this  rule  does  not  state  facts  sufficient 
to  constitute  a  defense,  and  for  this  reason  is  fatally  de- 
fective. 

The  other  assignments  of  error  arise  out  of  the  ruling 
of  the  court  in  the  admission  and  exclusion  of  testimony 
and  instructions  given  and  refused,  but  the  bill  of  excep- 
tions is  so  imperfect  that  we  consider  it  best  not  to  attempt 
to  pass  upon  any  of  the  questions  thus  suggested.  The 
judgment  of  the  court  below  will  therefore  be  reversed, 
and  the  cause  remanded  for  such  further  proceedings  as 
may  be  proper,  not  inconsistent  with  this  opinion. 

Reversed. 


[  Decided  Jane  26, 1894.] 
HUSBANDS   v.  MOSIER. 

[S.  C.  87  Paa  8a] 

1.  Swaxpayd  Overflowed  Land— Laws.1870,  p.  54—  Contract  with  State. 
—The  act  of  October  twenty-sixth,  eighteen  hundred  and  seventy  (Laws, 
1870,  p.  54),  was,  in  legal  effect,  an  offer  of  sale  by  the  state  of  certain 
Isolds  on  certain  specified  terms,  and  an  acceptance  thereof  by  a  qualified 
applicant  constituted  a  contract  between  him  and  the  state  that  the  state 
could  not  avoid  as  long  as  the  applicant  complied  with  the  terms  of  the  act; 
and  the  latter  had  a  right  to  complete  his  purchase  thereunder,  although 
it  was  repealed  in  eighteen  hundred  and  seventy-eight  ( Laws,  1878,  p.  41 ). 
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2.  Idim— Conditio wb  o»  Cowtbact— Forfeiture—  Laws,  1870,  p.  54.—  By 

the  very  terms  of  the  act  of  eighteen  hundred  and  seventy  payment  and 
reclamation  are  made  conditions  precedent  to  obtaining  title  thereunder, 
and  it  was  the  manifest  intention  of  the  legislature  to  provide  that  all  ap- 
plicants for  swamp  lands  who  should  fail  to  comply  with  the  act  by  mak- 
ing final  payment  and  proof  of  reclamation  within  ten  years  from  the 
time  of  the  first  payment,  should  forfeit  their  rights,  and  the  land  should 
revert  to  the  state  for  resale. 

3.  Swamp  and  Overflowed  Land.— The  only  effect  of  the  provision  regard- 

ing grass  and  cereals  in  the  act  of  eighteen  hundred  and  seventy  (Laws, 
1870,  p.  64),  is  to  provide  what  may  be  accepted  as  sufficient  proof  of  recla- 
mation ;  it  did  not  dispense  with  proof  of  either  payment  or  reclamation. 

4.  Swamp  and  Ovebflowed  Lawd— Laws,  1878,  p.  41.—  The  act  of  eighteen 

hundred  and  seventy-eight  did  not  absolutely  dispense  with  either  pay- 
ment or  proof  of  reclamation ;  it  simply  gave  to  purchasers  under  the  act  of 
eighteen  hundred  and  seventy,  who  were  not  in  default,  an  option  to  pay 
two  dollars  and  fifty  cents  per  acre  prior  to  January  first,  eighteen  hun- 
dred and  eighty,  and  obtain  title  without  making  proof  of  reclamation,  or 
to  complete  their  contracts  as  originally  contemplated. 

Appeal  from  Wasco:  W.  L.  Bradshaw,  Judge. 

Suit  by  S.  R.  Husbands  to  have  J.  H.  Mosier  declared 
a  trustee  for  plaintiff  of  certain  lands.  The  facts  in  this 
case  are  that  on  October  twenty -sixth,  eighteen  hundred 
and  seventy,  the  legislature  of  this  state  passed  "An  act 
providing  for  the  selection  and  sale  of  the  swamp  and 
overflowed  lands,"  granted  to  the  state  by  the  act  of  con- 
gress of  March  twelfth,  eighteen  hundred  and  sixty: 
Laws,  1870,  p.  54.  This  act  of  the  legislature  required 
the  selection  of  such  lands  to  be  made  under  the  direction 
of  the  commissioner  of  lands,  who  was  required  to  make 
out  and  file  in  his  office,  and  in  the  office  of  the  county 
clerk  of  the  county  where  the  lands  were  located,  a  map 
of  the  lands  so  selected,  and  to  give  public  notice  of  such 
selection,  approval,  and  filing,  for  four  weeks  successively, 
in  some  weekly  newspaper  published  in  such  county,  or, 
if  no  newspaper  was  published  in  the  county,  then  in  such 
newspaper  as  he  might  select  in  an  adjoining  county.     It 
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directed  the  commissioner  to  sell  the  lands  so  selected  at 
not  less  than  one  dollar  per  acre,  and  provided  that  any 
person  over  the  age  of  twenty-one  years,  who  was  a  citizen 
of  the  United  States,  or  had  declared  his  intention  of  be- 
coming such,  might  apply  to  the  commissioner  to  purchase 
any  tract  or  tracts  thereof,  designating  the  same  by  the 
actual  survey,  or,  if  no  survey  had  been  made,  then  by 
artificial  or  natural  landmarks.  Within  ninety  days  from 
the  date  of  publication  of  notice  as  aforesaid,  .the  applicant 
was  required  to  pay  twenty  per  centum  of  the  purchase 
price,  for  which  a  receipt  was  issued  to  him,  and  at  any 
time  within  ten  years  thereafter,  on  proof  to  the  satisfac- 
tion of  the  commissioner  that  the  lands  "had  been  drained 
or  otherwise  made  fit  for  cultivation,"  and  the  payment  of 
the  balance  of  the  purchase  price,  he  was  entitled  to  a 
patent  for  the  land  so  reclaimed;  but  a  successful  cultiva- 
tion in  "either  grass,  cereals,  or  vegetables  for  three 
years,"  is  made  a  sufficient  reclamation.  It  was  further 
provided  that  at  the  expiration  of  ten  years  from  and  after 
the  first  payment,  all  lands  "upon  which  no  such  proof  of 
reclamation  and  payment  had  been  made  shall  revert  to 
the  state,  and  the  money  paid  thereon  shall  be  forfeited." 
On  February  sixteenth,  eighteen  hundred  and  eighty- 
seven,  the  legislature  passed  another  act  entitled,  in  part, 
"An  act  to  declare  void  certain  certificates  of  sale,  and  to 
forfeit  certain  lands,"  (Laws,  1887,  p.  91,)  section  1  of 
which  declares  void  all  certificates  of  sale  of  swamp  lands 
4 'on  which  the  twenty  per  centum  of  the  purchase  price 
was  not  paid  prior  to  January  seventeenth,  eighteen  hun- 
dred and  seventy-nine,"  and  section  2  of  this  act  declares 
forfeited  all  swamp  lands  sold  under  the  act  of  eighteen 
hundred  and  seventy,  which  have  not  been  reclaimed  or 
paid  for  in  accordance  with  the  provisions  of  said  act,  and 
the  board  of  school  land  commissioners  is  authorized  to 
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cancel  the  certificates  of  the  sale  thereof,  which  certifi- 
cates are  declared  void;  but  actual  settlers  on  tracts  of 
three  hundred  and  twenty  acres  or  less,  who  had  paid 
their  twenty  per  centum,  were  allowed  until  January  first, 
eighteen  hundred  and  eighty-nine,  in  which  to  perfect  their 
title,  without  reclamation,  by  the  payment  of  the  remain- 
ing eighty  per  centum.  By  section  8  any  actual  settler 
who  purchased  any  of  the  lands  mentioned  in  the  act  prior 
to  February  first,  eighteen  hundred  and  eighty -seven,  from 
the  original  holder  of  any  certificate  declared  forfeited, 
could,  by  making  satisfactory  proof  to  the  board  of  such 
purchase,  and  of  settlement,  and  improvement  of  the  land, 
obtain  a  deed  thereto,  not  exceeding  six  hundred  and 
forty  acfes,  to  be  selected  in  not  more  than  two  tracts. 
Section  7  of  the  act  provides  that  all  swamp  and  over- 
flowed lands  reverting  to  the  state  under  the  provisions  of 
said  act  shall  be  sold. 

On  October  eighteenth,  eighteen  hundred  and  seventy- 
eight,  the  legislature  passed  an  act  providing  for  the  "se- 
lection, location,  and  sale  of  state  lands,"  including  swamp 
and  overflowed  lands,  and  expressly  repealed  the  act  of 
eighteen  hundred  and  seventy:  Laws,  1878,  p.  41.  By 
this  act  the  selections  were  still  to  be  made  by  the  gov- 
ernor, as  commissioner,  but  the  power  of  sale  was  vested 
in  the  board  of  commissioners  for  the  sale  of  school  and 
university  lands,  consisting  of  the  governor,  secretary  of 
state,  and  state  treasurer,  and  the  quantity  one  person 
might  purchase  was  limited  to  three  hundred  and  twenty 
acres.  Section  9  declared  void  and  of  no  force  or  effect 
all  applications  for  the  purchase  of  swamp  and  overflowed 
lands,  made  prior  to  the  passage  of  the  act,  which  had  not 
been  regularly  made  in  accordance  with  law,  or  which 
were  regularly  made  and  the  applicant  had  not  fully  com- 
plied with  all  the  terms  and  requirements  of  the  law  under 
which  they  were  made,  including  the  payment  of  the 
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twenty  per  centum  of  the  purchase  price.  Section  10 
provides  that  when  such  applications  have  been  regularly 
made,  and  the  law  fully  complied  with,  including  the  pay- 
ment of  the  twenty  per  centum  of  the  purchase  price,  the 
applicant  shall,  on  the  payment  of  two  dollars  and  fifty 
cents  per  acre  for  such  lands  at  any  time  prior  to  January 
first,  eighteen  hundred  and  eighty,  receive  a  conveyance 
therefor  without  the  proof  of  reclamation  required  by  the 
act  of  eighteen  hundred  and  seventy. 

It  appears  that  on  the  sixth  day  of  March,  eighteen 
hundred  and  seventy-six,  one  John  M.  Marden  made  an 
application  in  due  form  for  the  purchase  of  lot  four  in 
section  thirty-two,  township  three  north  of  range  twelve 
east  of  the  Willamette  Meridian,  in  Wasco  County,  con- 
taining twenty  and  sixty-five  one  huodredths  acres,  paid 
twenty  per  centum  of  the  purchase  price,  and  was  given  a 
receipt  therefor  as  required  by  law;  that  immediately  there- 
after he  entered  into  the  actual  possession  of  said  tract, 
fenced  and  successfully  cultivated  the  same  in  cereals  and 
grass  for  more  than  three  years  thereafter,  and  remained 
in  the  open,  notorious,  and  peaceable  possession  thereof 
until  on  or  about  the  thirteenth  day  of  August,  eighteen 
hundred  and  eighty-six,  at  which  time,  for  a  valuable  con- 
sideration, he  sold,  transferred,  and  conveyed  to  the 
plaintiff  all  his  right,  title,  and  interest  in  and  to  the  lands 
above  referred  to,  and  ever  since  said  date  the  plaintiff 
has  been,  and  now  is,  in  the  open  and  notorious  possession 
and  occupancy  of  said  property.  Through  oversight  or 
inadvertence  the  board  of  commissioners  failed  and  neg- 
lected to  note  in  the  records  of  their  office  the  sale  of  the 
land  to  Marden,  and  thereafter,  on  or  about  the  twenty- 
sixth  day  of  May,  eighteen  hundred  and  ninety-one,  and 
while  plaintiff  was  in  the  peaceable  and  quiet  possession 
and  occupancy  of  said  lands,  the  defendant  purchased  the 
same,   and  received  a  deed    therefor  under  the  act  of 
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eighteen  hundred  and  seventy-eight,  with  full  knowledge 
of  the  plaintiffs  rights.  Long  prior  to  the  commence- 
ment of  this  suit  the  plaintiff  tendered  to  the  board  the 
balance  of  the  purchase  price  for  said  land,  and  demanded 
a  deed  thereto,  which  the  board  refused  to  execute  for  the 
reason  that  it  had  already  executed  a  deed  to  the  defend- 
ant for  the  same  land.  This  suit  is  brought  to  obtain  a 
decree  declaring  that  the  defendant  holds  the  title  of  cer- 
tain swamp  lands  purchased  by  him  from  the  state  under 
the  act  of  eighteen  hundred  and  seventy-eight,  in  trust  for 
the  sole  use  and  benefit  of  the  plaintiff,  and  comes  here 
on  appeal  from  a  decree  of  the  court  below  sustaining  a 
demurrer  to  the  complaint  Affirmed. 

Mr.  Qeo.  E.  Chamberlain  (Messrs.  Warren  E.  Thomas,  and 
Frank  A.  E.  Starr  on  the  brief),  for  Appellant. 

Mr.  H.  8.  Wilson  (Messrs.  Franklin  P.  Mays,  and  Bela  8. 
Huntington  on  the  brief),  for  Respondent 

Opinion  by  Mr.  Justice  Bean. 

1.  From  the  foregoing  summary  of  the  complaint  it 
appears  that  Marden's  application  to  purchase  was  made 
under  the  act  of  eighteen  hundred  and  seventy,  and  that, 
at  the  time  of  the  sale  to  plaintiff,  more  than  ten  years 
had  elapsed  from  the  date  of  his  first  payment,  and  no 
proof  of  reclamation,  and  no  payment  of  the  remaining 
eighty  per  centum  had  been  made  as  required  by  the  act 
under  which  he  purchased,  nor  has  he  or  plaintiff  complied 
with  the  provisions  of  any  legislative  act  waiving  such 
default  Under  these  circumstances  the  contention  for 
the  defendant  is  that  by  the  terms  of  the  act  under  which 
the  application  was  made  "the  lands  reverted  to  the 
state,"  and  were  subject  to  sale  and  disposition  under  the 
act  of  eighteen  hundred  and  seventy-eight  at  the  time 


June,  1894.]  Husbands  v.  Mosier.  61 

defendant  purchased  in  eighteen  hundred  and  ninety-one. 
That  is  to  say,  the  argument  of  his  counsel  is  that  by  the 
terms  of  the  act  of  eighteen  hundred  and  seventy  the  time 
of  payment  and  proof  of  reclamation  are  of  the  essence  of 
the  contract  between  the  state  and  an  applicant  to  pur- 
chase swamp  lands,  and  upon  a  default  by  the  applicant 
the  contract  is  at  an  end,  and  he  forfeits  his  rights  there- 
under without  any  legislative  or  judicial  declaration  to  that 
effect.  That  act  has  been  judicially  construed  as  an  offer 
for  sale  by  the  state  of  swamp  lands  on  the  terms  therein 
mentioned,  and  that  an  acceptance  of  such  offer  by  a  qual- 
ified applicant,  and  a  compliance  by  him  with  the  terms  of 
the  act,  constituted  a  contract  between  him  and  the  state 
for  the  sale  and  purchase  of  the  parcel  of  land  described 
in  the  application,  '•  binding  on  each  of  them  until  relieved 
therefrom  by  some  substantial  default  of  the  other  not 
overlooked  or  excused,"  and  is  protected  by  the  constitu- 
tion of  the  United  States  which  declares  that  "no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts'1: 
McOonnaughy  v.  Pennayer,  43  Fed.  196;  S.  C.  140,  U.  S.  1, 
11  Sup.  Ct  699.  It  was  held  in  the  case  cited  that  the  act 
of  eighteen  hundred  and  seventy -eight  does  not  attempt 
to  interfere  with,  or  declare  forfeited,  the  rights  of  appli- 
cants under  the  law  of  eighteen  hundred  and  seventy  who 
were  not  in  default  at  the  time  of  the  passage  of  the  act  of 
eighteen  hundred  and  seventy-eight,  and  that  the  act  of 
eighteen  hundred  and  eighty-seven,  in  so  far  as  it  at- 
tempted to  do  so,  as  to  applicants  not  in  default,  is  void, 
as  being  obnoxious  to  the  provision  of  the  constitution 
quoted.  The  effect  of  the  decision  of  Judge  Deady,  as 
well  as  that  of  the  Supreme  Court  of  the  United  States  in 
the  case  referred  to,  as  we  understand  it,  is  that  an  appli- 
cant for  the  purchase  of  swamp  land  under  the  act  of 
eighteen  hundred  and  seventy  has  a  contract  with  the 
state  from  the  time  of  the  filing  and  acceptance  of  his 
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application,  which  cannot  be  repudiated  by  the  state  so 
long  as  he  complies  with  the  terms  of  the  act,  and  that  he 
is  entitled  to  complete  his  purchase  under  such  act, 
although  in  the  mean  time  it  may  have  been  repealed. 

2.  This  case,  however,  does  not  decide  that  either  the 
act  of  eighteen  hundred  and  seventy-eight  or  eighteen 
hundred  and  eighty-seven  is  void  in  so  far  as  they  declare 
forfeited  applications  in  which  the  purchaser  or  applicant 
was  in  default  at  the  time  of  their  passage,  nor  was  the 
question  presented  or  considered  as  to  the  effect  of  neglect 
by  an  applicant  to  comply  with  the  act  of  eighteen  hun- 
dred and  seventy  in  making  final  payment  and  proof  of 
reclamation  within  the  time  specified.  From  the  construc- 
tion of  the  act  of  eighteen  hundred  and  seventy-eight, 
adopted  by  the  Supreme  Court  of  the  United  States,  it  is 
manifest  that  it  did  not  affect  Marden's  rights,  because  at 
the  time  of  its  passage  he  was  not  in  default,  as  he  had 
previously  paid  the  twenty  per  centum,  and  the  time  in 
which  he  was  required  to  make  the  final  payment  had  not 
yet  elapsed.  The  inquiry  then  is  whether  or  not  Marden's 
subsequent  failure  to  make  payment  and  proof  of  recla- 
mation within  the  time  required  by  the  act  of  eighteen 
hundred  and  seventy,  and  plaintiff's  neglect  to  avail  him- 
self of  the  provisions  of  the  act  of  eighteen  hundred  and 
eighty-seven,  had  the  effect  of  relieving  the  state  from 
liability  under  the  contract  We  think  it  cannot  be  suc- 
cessfully contended  that  the  state  lacked  power  to  provide, 
as  one  of  the  terms  of  the  contract  for  the  sale  of  its 
swamp  land,  that  time  of  payment  and  proof  of  reclama- 
tion should  be  of  the  essence  of  the  contract,  and  that,  on 
a  failure  by  the  applicant  to  comply  with  such  terms,  his 
right  to  purchase  should  cease,  and  his  contract  be  at  an 
end;  and  this  it  seems  to  us  is  the  manifest  effect  of  the 
act  of  eighteen  hundred  and  seventy.  By  that  act  the 
state  offered  for  sale  its  swamp  lands  on  certain  terms  and 
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conditions,  among  which  was  that  the  applicant  should,  , 
within  ninety  days  after  the  publication  of  the  notice  of 
the  map  thereof  being  filed  in  the  county  clerk's  office, 
make  the  first  payment  of  twenty  per  centum,  and  within 
ten  years  thereafter  reclaim  the  land,  and  pay  the  re- 
mainder of  the  purchase  price.  And,  as  a  condition 
precedent  to  the  issuance  of  a  patent,  it  required  that  the 
applicant  should  prove  to  the  satisfaction  of  the  commis- 
sioner that  the  land  had  been  drained  or  otherwise  made 
fit  for  cultivation,  and  declared  in  positive  terms  that  at 
the  expiration  of  ten  years  from  and  after  the  first  pay- 
ment, all  swamp  lands  upon  which  no  such  payment  and 
proof  of  reclamation  has  been  made  "shall  revert  to  the 
state  and  the  money  paid  therefor  shall  be  forfeited." 
From  these  provisions  it  is  manifest  that  the  legislature 
intended  to  provide  that  all  applicants  to  purchase  swamp 
land,  who  should  fail  to  comply  with  the  act  by  making 
final  payment  and  proof  of  reclamation  within  ten  years 
from  the  time  of  the  first  payment,  should  forfeit  their 
right  to  purchase,  and  the  land  should  again  become  sub- 
ject to  sale  and  disposition. 

3.  For  the  plaintiff  it  is  contended  that  successful  cul- 
tivation of  the  land  in  grass  or  cereals  for  three  years  dis- 
pensed with  the  proof  of  reclamation.  We  are  unable  to 
so  construe  the  law,  although  the  question  is  practically 
immaterial  in  this  case,  because  it  cannot  be  claimed  that 
successful  cultivation,  even  if  it  rendered  proof  of  recla- 
mation unnecessary,  would  dispense  with  the  necessity  of 
making  the  final  payment,  which,  by  the  act,  is  made  a 
condition  precedent  to  the  right  of  an  applicant  to  obtain 
title.  Before  a  patent  can  issue  the  applicant  is  required 
to  prove  to  the  satisfaction  of  the  commissioner  that  the 
lands  have  been  drained  or  otherwise  rendered  fit  for  cul- 
tivation, and  also  to  make  his  final  payment,  and  the  only 
effect  of  the  clause  referred  to,  it  seems  tons,  is  that  proof 
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of  successful  cultivation  for  three  years  shall  be  sufficient 
evidence  of  reclamation. 

4.  Nor  do  we  think  the  act  of  eighteen  hundred  and 
seventy-eight  dispensed  with  payment  and  proof  of  recla- 
mation as  required  by  the  act  of  eighteen  hundred  and 
seventy,  unless  the  applicant  availed  himself  of  the  offer 
therein  contained,  by  the  payment  of  two  dollars  and  fifty 
cents  per  acre  prior  to  January  first,  eighteen  hundred 
and  eighty.  The  act  of  eighteen  hundred  and  seventy- 
eight  simply  gave  an  applicant  under  the  act  of  eighteen 
hundred  and  seventy,  who  was  not  in  default,  an  option  to 
pay  two  dollars  and  fifty  cents  per  acre  within  a  certain 
time,  and  obtain  a  title  without  proof  of  reclamation,  if  he 
so  desired;  but  did  not  deprive  him  of  the  right  to  pro- 
ceed to  obtain  title  under  the  act  of  eighteen  hundred  and 
seventy,  which  was  a  part  of  his  contract,  and  binding  on 
the  state  so  long  as  he  complied  with  its  terms,  although 
repealed  by  the  legislature.  As  a  consequence,  it  would 
seem  that,  by  the  terms  of  the  contract  between  Marden 
and  the  state,  his  right  to  purchase  had  ceased,  and  the 
land  had  reverted  to  the  state,  freed  from  his  claim,  at  the 
time  plaintiff  purchased  from  him,  and  therefore  he  had  no 
interest  in  the  land  which  he  could  sell  or  convey.  But  if 
it  be  conceded  that  we  are  mistaken  in  this  view,  and  a 
legislative  declaration  of  forfeiture  was  necessary,  such  is 
the  manifest  effect  of  the  act  of  eighteen  hundred  and 
eighty-seven,  which  declared  forfeited  all  swamp  or  over- 
flowed lands  sold  under  the  act  of  eighteen  hundred  and 
seventy  which  had  not  been  reclaimed  and  paid  for  in*  ac- 
cordance with  the  provisions  of  the  act,  except  that  actual 
settlers,  whether  original  applicants  or  purchasers  from 
such  original  applicants,  were  permitted  to  perfect  title  to 
a  certain  quantity  of  land  upon  complying  with  the  terms 
and  conditions  of  the  act.  But  no  right  is  claimed  in  this 
case  under  this  saving  clause,  because  it  is  not  pretended 
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or  alleged  that  the  terms  and  conditions  of  the  act  were 
complied  with.  At  the  time  of  the  passage  of  the  act  of 
eighteen  hundred  and  eighty-seven  the  land  embraced  in 
Marden's  application,  although  it  had  been  reclaimed  by 
successful  cultivation,  had  not  been  paid  for  in  accordance 
with  the  provisions  of  the  act  of  eighteen  hundred  and 
seventy,  and  was  therefore  declared  forfeited,  and  as 
plaintiff  does  not  bring  himself  within  the  saving  clause  of 
the  act  it  necessarily  follows  that  the  decree  of  the  court 
below  must  be  affirmed.  Affirmed. 


[Argued  April  10;  decided  June  26, 1894.]  
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1.  Equity  —  Willb— Trusts.— A  court  of  equity  wiU  not  entertain  a  suit  for 

the  construction  of  a  will  to  ascertain  if  a  trust  is  created  thereby,  where 
there  are  no  facts  alleged  showing  a  trust  for  the  benefit  of  plaintiffs,  and 
the  will,  which  is  set  out,  does  not  necessarily  create  a  trust. 

2.  Wlllb — Trusts. — A  will  devising  all  the  testator's  property  to  his  wife  for 

her  use  and  benefit,  to  use  and  control  as  she  may  wish  during  her  life- 
time, and  reciting  that  at  her  death  if  the  real  estate  has  not  been  disposed 
of  it  is  the  testator's  "will"  that  the  same  be  sold  and  the  proceeds  be 
equally  divided  between  all  his  heirs, — does  not  necessarily  create  a  trust. 

3.  Suit  to  Remove  Cloud — Possession— Code,  J  504.— A  suit  to  have  deeds 

declared  a  cloud  on  plaintiff's  title  cannot  be  maintained  where  the  com- 
plaint shows  that  plaintiff  is  out  of  possession,  and  that  his  right  to  pos- 
session is  denied  by  defendant. 

Appeal  from  Marion:  Geo.  H.  Burnett,  Judge. 

This  is  a  suit  in  equity  to  have  the  will  of  Moses  Edgar, 
deceased,  judicially  construed.  The  complaint  shows  that 
the  will  is  in  words  and  figures  as  follows,  to  wit: 

"State  of  Oregon,  County  of  Marion,  ss.:  This  is  to 
certify  that  I,  Moses  Edgar,  of  said  county,  do  make  this 

26  On.— 9. 
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my  last  will  and  testament:  First,  I  give  and  bequeath  all 
my  property,  both  real  and  personal,  to  my  wife,  Susan 
Edgar,  for  her  own  use  and  benefit,  to  use  and  control  as 
she  may  wish  during  her  lifetime;  and  at  her  death,  if 
the  real  estate  has  not  been  disposed  of,  it  is  my  will  that 
the  same  be  sold  and  the  proceeds  thereof  be  equally 
divided  between  all  my  heirs.  Secondly,  I  hereby  appoint 
my  son,  George  W.  Edgar,  as  executor  of  this  will,  and 
authorize  him  to  collect  all  demands  due  me,  and  to  pay  all 
debts  due  by  me  to  others.  It  is  my  wish  that  there  be 
no  administration  of  my  estate,  nor  no  public  sale  of  my 
property,  but  that,  after  all  debts  are  paid,  that  all  my 
property  be  turned  over  to  my  wife,  for  her  use  as  above 
set  forth.  In  witness,  etc."  It  further  appears  that  this 
will  was  duly  proven  and  admitted  to  record,  and  that 
letters  testamentary  were  issued  to  the  executor  thereof, 
who,  having  qualified,  administered  upon  the  personal 
property  and  effects  of  said  estate,  and,  having  filed  his  final 
account,  was,  by  order  of  the  county  court,  on  the  second 
day  of  May,  eighteen  hundred  and  seventy-one,  discharged 
from  further  duty  as  such  executor;  that  at  the  time  of  his 
death  in  eighteen  hundred  and  seventy  the  said  Moses 
Edgar  was  the  owner  in  fee  simple  of  the  south  half  of 
the  land  claim  donated  by  the  government  to  him  and  his 
wife  Susan,  situated  in  township  nine,  etc.,  containing 
three  hundred  and  eighteen  acres  of  land;  that  he  left 
surviving  him  the  said  Susan,  and  the  several  children  of 
himself  and  said  Susan  named  therein,  as  his  heirs  at  law; 
*  *  *  that  after  his  death,  his  widow,  by  virtue  of  the 
provisions  of  the  will,  took  possession  of  safd  lands,  and 
continued  in  possession  of  the  same  until  the  first  day  of 
December,  eighteen  hundred  and  eighty-nine,  when  she 
executed  and  delivered  to  her  son  David  Edgar  a  deed 
purporting  to  convey  in  fee  simple  the  said  lands  in  con- 
sideration of  love  and  affection,  the  sum  of  one  dollar,  and 
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her  support  and  maintenance  during  her  natural  life;  that 
the  said  David  Edgar,  on  the  fifth  day  of  February,  eight- 
een hundred  and  ninety -three,  executed  and  delivered  to 
the  defendant,  T.  L.  Golden,  a  deed  purporting  to  convey 
three  hundred  and  ten  acres  of  said  land  in  fee  simple,  for 
the  consideration  of  five  thousand  dollars,  and  that  the 
said  Golden  had  taken  possession  and  claims  to  be  the 
owner  thereof  in  fee  simple  by  virtue  of  such  deed;  that 
said  deeds  are  contrary  to  the  provisions  of  the  will;  that 
the  execution  and  record  of  the  same  clouds  the  title  to 
said  lands,  and  will  embarrass  the  sale  thereof;  and  that 
the  said  Susan  Edgar  died  on  or  about  the  tenth  day  of 
March,  eighteen  hundred  and  ninety- three,  etc.  A  de- 
murrer to  the  complaint  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  suit  having 
been  sustained  by  the  court,  a  decree  was  entered  dis- 
missing the  suit,  from  which  this  appeal  was  brought 

Affirmed. 

Messrs.  Reuben  P.  Boise,  and  Shaw  &  Hunt,  for  Appellants. 

Messrs.  D'Arcy  &  Bingham,  for  Respondent  Golden. 

Messrs.  W.  B.  Bttyeu,  Tilmon  Ford,  and  Wm.  M.  Kaiser, 
for  other  Respondents. 

Opinion  by  Mr.  Chief  Justice  Lord. 

1.  The  main  object  of  this  suit,  as  indicated  by  the  ar- 
gument, is  to  ascertain  if  the  will  in  question  creates  a 
trust,  and,  if  it  does,  to  have  it  enforced  by  a  trustee  to  be 
appointed  by  the  court,  none  being  named  in  the  will.  In 
our  inquiry  as  to  the  existence  of  the  trust  contended  for, 
we  are  not  aided  by  averment,  but  are  left  to  determine 
the  question  from  the  language  employed  in  the  will  itself. 
The  plaintiffs  do  not  allege  a  trust  for  their  benefit,  and 
ask  a  construction  of  the  will  as  affecting  such  trust,  nor 
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do  they  ask  that  a  trust  be  declared,  and  that  a  trustee  be 
appointed  to  execute  it  They  desire  the  will  construed, 
and,  to  support  the  jurisdiction  of  the  court,  attempt  to 
raise  a  trust  by  construction  and  argument.  There  must 
be  actual  litigation  in  respect  to  matters  which  are  proper 
subjects  of  equity  jurisdiction,  such  as  trusts,  before  a 
court  of  equity  can  pass  upon  the  interpretation  of  wills  as 
incidental  to  its  jurisdiction.  Where  parties  plaintiff,  by 
their  complaint,  allege  a  trust  for  their  benefit,  and  seek 
its  proper  execution,  they  have  a  right  to  ask  a  court  of 
equity,  as  incident  to  its  jurisdiction  over  the  subject  mat- 
ter, to  construe  the  different  parts  of  a  will  which  affect 
such  trust,  where  there  is  ambiguity  or  a  disputed  clause. 
In  such  case,  the  facts  alleged  disclose  a  trust  which  gives 
a  court  of  equity  jurisdiction,  and  enables  it,  as  an  inci- 
dent of  that  jurisdiction,  to  give  a  construction  to  doubt- 
ful or  disputed  clauses  in  a  will,  when  necessary  to  insure 
the  due  execution  of  the  trust.  As  before  stated,  there 
are  no  facts  alleged  showing  a  trust  for  the  benefit  of 
plaintiffs.  The  will  is  set  out,  but  it  is  not  aided  by  any 
facts  or  suggestions  disclosing  a  trust.  Yet  we  are  asked 
to  give  a  construction  to  the  will  for  the  purpose  of  ascer- 
taining whether  it  creates  a  trust,  so  that  we  must  con- 
strue the  will  before  we  can  know  whether  equity  is  au- 
thorized to  exercise  its  jurisdiction  in  the  premises. 

2.  The  contention  is  that  the  language  of  the  will,  when 
properly  interpreted,  gives  to  Susan  Edgar  a  life  estate 
only,  and  that  the  fee  descends  to  the  heirs  in  trust  for  the 
purposes  named.  By  this  contention  the  trust  is  created 
by  considering  the  words  of  the  will  wherein  the  testator 
declares  that  "if  the  real  estate  has  not  been  disposed  of 
at  the  death  of  my  wife,  it  is  my  will  that  the  same  be  sold 
and  the  proceeds  thereof  be  equally  divided  between  all  my 
heirs,"  as  precatory,  and  therefore  creating  a  trust  It 
treats  the  word  "will"  as  an  expression  of  a  desire  upon 
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the  part  of  the  testator  that  his  children,  on  the  death  of 
his  wife,  shall  share  alike  in  the  proceeds  of  the  land,  and, 
as  a  deduction  therefrom,  that  the  estate  descends  to  the 
heirs,  burdened  with  a  trust.  This  is  but  taking  the  will 
by  its  four  corners,  and  construing  it  so  as  to  create  a  trust, 
in  order  to  give  the  court  jurisdiction  to  construe  such 
will.  As  the  word  "will"  has  been  held  to  have  an  im- 
perative force,  and  not  to  be  classed  among  the  precatory 
words,  (McBee's  Administrators  v.  Means,  34  Ala,  364,)  it 
should  be  regarded  as  a  command  or  direction.  But,  if 
the  word  "will"  be  regarded  as  an  obligatory  direction 
by  the  testator  that  his  estate  be  sold  at  the  death  of  his 
wife,  and  the  proceeds  distributed  among  his  heirs  equally, 
it  would  be  just  as  reasonable,  especially  in  view  of  the 
whole  will,  upon  the  theory  of  the  plaintiffs,  that  the  will 
only  gives  a  life  estate  to  the  wife,  and  no  disposition  be- 
ing made  of  the  fee,  that  it  descended  to  the  heirs  unbur- 
dened with  a  trust,  subject  to  be  sold  at  the  death  of  the 
wife,  and  its  proceeds  divided  among  such  heirs,  unless 
Susan  Edgar  and  such  heirs  disposed  of  the  estate  before 
her  death.  There  is  authority  for  the  proposition  that 
where  a  testator  directs  his  lands  to  be  sold,  without  des- 
ignating the  person  to  sell,  the  executor  takes  the  power 
by  implication,  and  that  it  is  not  necessary  that  the  fee 
should  be  in  the  executor  to  enable  him  to  sell  and  convey  the 
land:  18  Am.  and  Eng.  Ency.  952,  and  notes.  In  this  view 
there  would  be  no  trust.  And  the  rule  is  well  settled  that 
where  there  is  no  trust  an  heir  at  law  cannot  come  into  a 
court  of  equity  for  the  purpose  of  obtaining  a  judicial 
construction  of  the  provisions  of  the  will,  and  thus  deter- 
mine the  title  to  real  estate.  The  reason  is  that  the  decis- 
ions of  such  questions  is  purely  legal,  and  equity  will  not 
assume  jurisdiction  to  declare  legal  titles  unless  it  has 
acquired  jurisdiction  of  the  case  for  some  other  purpose: 
Bowers  v.  Smith,  10  Paige,  193.     On  the  other  hand,  it  is 
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by  reason  of  the  jurisdiction  of  equity  over  trusts  that  its 
courts,  as  an  incident  of  such  jurisdiction,  take  cogni- 
zance of  and  construe  wills.  But  such  courts  do  not  take 
jurisdiction  of  suits  brought  solely  for  the  construction  of 
wills,  or  when  legal  titles  are  involved.  In  Bailey  v.  Briggs, 
56  N,  Y.  407,  Folger,  J.,  said:  "It  is  when  the  court  is 
moved  in  behalf  of  an  executor,  trustee,  or  cestui  que  trust, 
and  to  ensure  a  correct  administration  of  the  power  con- 
ferred by  a  will,  that  jurisdiction  is  had  to  give  a  construc- 
tion to  a  doubtful  or  disputed  clause  in  a  will.  The  juris- 
diction is  incidental  to  that  over  trusts. "  Manifestly,  the 
complaint  does  not  state  facts  which  will  give  jurisdiction 
to  a  court  of  equity  to  entertain  the  case  as  one  asking  for 
a  construction  of  the  will. 

3.  Again,  if  it  is  the  purpose  of  the  suit  to  have  the 
deeds  decreed  to  be  a  cloud  upon  plaintiffs*  title,  it  cannot 
be  maintained,  as  the  complaint  shows  that  the  plaintiffs 
are  out  of  possession  and  that  their  right  to  the  possession 
is  denied  by  Golden:  Code,  §  504. 

We  think  there  was  no  error,  and  the  bill  must  be  dis- 
missed. Affirmed. 


[  Decided  Jane  28, 1894.] 
HEIDENREICH  v.  JETNA  INSURANCE  CO. 

[8.  C.OTPacBep.  64.] 

Insurance— Estoppel— Plea  in  Abatement. —  An  insurance  company  is 
estopped  from  setting  up  as  a  defense  in  an  action  on  a  policy,  defects  in  a 
notice  and  proof  of  loss,  by  pleading  in  abatement  that  the  requisite  period 
had  not  elapsed  after  plaintiff  gave  notice  of  a  loss  before  the  commence- 
ment of  the  action,  where  it  has  not  objected  to  the  notice  or  proof  of  loss, 
and  so  given  the  claimant  an  opportunity  to  correct  defects  therein. 

Evidence —  Pleading. —  Evidence  of  a  conspiracy  or  a  wilful  burning  of  the 
insured  property  by  the  plaintiffs,  or  any  one  by  their  consent,  is  inad- 
missible unless  specially  pleaded. 

Appeal  from  Union:  Morton  D.  Clifford,  Judge. 
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This  is  an  action  by  K.  and  P.  Heidenreich  against  the 
JEtna  Insurance  Company  to  recover  the  sum  of  eight 
hundred  dollars  upon  a  policy  of  insurance  issued  to  the 
plaintiffs  upon  a  certain  building  described  in  the  com- 
plaint, which  was  destroyed  by  fire.  The  complaint  al- 
leges, inter  alia,  that  the  plaintiffs  were  joint  owners  of 
the  property;  its  insurance  by  the  defendant,  and  its  de- 
struction by  fire;  that  the  plaintiffs  gave  due  notice  and 
proof  of  loss  more  than  sixty  days  before  the  commence- 
ment of  the  action,  and  that  they  have  otherwise  performed 
all  the  terms  and  conditions  of  the  policy  to  be  performed 
on  their  part,  and  that  the  defendant  has  not  paid  the  loss, 
etc  The  defendant  answered  by  way  of  plea  in  abate- 
ment, setting  forth  that  by  the  terms  of  the  policy  the 
loss,  if  any,  was  to  be  paid  sixty  days  after  due  notice  and 
proof  of  loss  should  be  made  by  the  plaintiffs,  and  received 
by  the  defendants,  etc. ;  that  the  period  of  sixty  days  did 
not  elapse  after  the  plaintiffs  gave  notice  of  said  loss,  or 
after  proof  of  loss  was  made  by  the  plaintiffs,  or  received  by 
the  defendant  at  its  office,  and  that  no  cause  of  action  ac- 
crued to  them  under  said  policy  at  the  time  of  the  com- 
mencement of  this  action.  The  plaintiffs  by  their  reply 
put  in  issue  the  matter  alleged  in  abatement,  whereupon  a 
trial  was  had  which  resulted  in  a  verdict  and  judgment  m 
favor  of  plaintiffs.  The  defendant  thereupon  answered  to 
the  merits,  in  which  it  denies  the  joint  ownership  of  the 
plaintiffs  in  the  property,  as  alleged,  both  at  the  date  of 
the  policy  and  of  the  fire;  admits  the  insurance  of  the 
house,  and  its  destruction  by  fire,  but  denies  that  its  de- 
struction was  without  the  fault  of  the  plaintiffs;  denies  the 
amount  of  the  loss;  denies  that  plaintiffs  furnished  any 
notice  or  proof  of  loss  in  form  or  substance  as  required  by 
the  terms  and  conditions  of  the  policy;  and  denies  that 
they  have  otherwise  or  at  all  performed  all  or  any  of  the 
conditions  of  said  policy  on  their  part;  and  for  a  further 
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answer  set  up  that  no  notice  or  proof  of  loss  had  been 
given  as  required  by  the  terms  of  the  policy.  Upon  mo- 
tion of  the  plaintiffs,  the  denials  of  receiving  notice  and 
'proof  of  loss,  as  well  as  the  separate  answer,  were  stricken 
out  The  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  from  which  this  appeal  is  taken. 

Affirmed. 
Messrs.  C.  H.  Finn,  and  Chas.  H.  Carey,  for  Appellant, 

The  defendant  filed  an  amended  plea  in  abatement,  set- 
ting forth  that  by  the  terms  of  the  policy,  the  loss,  if  any, 
was  to  be  paid  sixty  days  after  due  notice,  and  proofs  of 
loss  should  be  made  by  the  plaintiffs  and  received  by  the 
defendant  at  the  defendant's  office,  at  Hartford,  Connecti- 
cut, in  accordance  with  the  terms  and  conditions  of  the 
said  policy;  that  the  period  of  sixty  days  did  not  elapse 
after  the  plaintiffs  gave  notice  of  the  said  loss,  or  after 
proofs  of  loss  were  made  by  the  plaintiffs  or  received  by 
the  defendant  at  its  said  office,  and  no  cause  of  action  had 
accrued  to  plaintiffs  under  said  policy  at  the  time  of  the 
commencement  of  this  action;  and  "that  said  pretended 
notice  and  proof  of  said  loss  was  not  given  defendant  be- 
fore March  twenty-seventh,  eighteen  hundred  and  ninety- 
one,  or  received  by  the  defendant  at  Hartford,  Connecticut, 
before  April  third,  eighteen  hundred  and  ninety-one,  and 
this  action  was  commenced  April  sixteenth,  eighteen  hun- 
dren  and  ninety-one."  The  court  on  the  trial  of  the  mat- 
ter so  pleaded  in  abatement,  struck  out  the  word  "  pre- 
tended," and  a  verdict  was  rendered  for  the  plaintiffs  un- 
der direction  of  the  court  It  will  be  observed  that  the 
plea  of  abatement  did  not,  as,  indeed,  it  could  not,  make 
the  defense  that  the  conditions  of  the  policy  as  to  what 
the  notice  should  be,  and  what  the  proofs  of  loss  should 
embrace,  had  not  been  complied  with.     This  was  a  defense 
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in  bar,  and,  of  course,  could  not  be  disposed  of  under  the 
pleadings  at  this  stage  of  the  case:  Smith  v.  Commonwealth 
Insurance  Company,  49  Wis.  322. 

The  defendant  thereupon  filed  the  following  answer 
upon  the  merits:  *  *  *  The  matter  indicated  by  the 
quotation  marks  was,  upon  motion  of  plaintiffs,  stricken 
out  This  was  apparently  upon  the  mistaken  theory  that 
the  defendant  had,  in  some  way,  admitted  by  its  plea  in 
abatement  the  substance  of  what  was  contained  in  the  de- 
nial and  negatived  in  the  new  matter  in  this  answer. 
Thus  the  defendant  was  precluded  from  pleading  an  im- 
portant defense. 

The  bill  of  exceptions  states  that:  "There  was  no  ad- 
mission by  the  defendant  that  the  defendant  received  a 
proof  of  loss,  other  than  is  contained  in  the  pleadings, 
records,  and  judgments  in  this  cause,  or  that  it  was  in  due 
form,  as  required  by  the  policy,  unless  the  plea  in  abate- 
ment is  to  be  taken  as  an  admission  thereof. "  The  only 
object  of  the  plea  in  abatement  was  to  show  that  the  action 
was  premature,  as  it  was  begun  before  the  sixty  days  had 
elapsed  after  the  so-called  proofs  of  loss  were  sent  to  the 
defendant:  Doyle  v.  Phcenix  Insurance  Company,  44  CaL  264, 
7  Am.  and  Eng.  Ency.  1051. 

This  defense,  if  maintained,  would  abate  the  present 
action,  but  would  not  prevent  the  beginning  of  a  now  ac- 
tion in  due  season,  and  hence  was  purely  a  dilatory  plea. 
Whenever  the  subject-matter  of  the  plea  or  defense  is  that 
the  defendant  cannot  maintain  any  action  at  any  time, 
whether  present  or  future,  in  respect  of  the  supposed 
cause  of  action,  it  may  and  usually  must  be  pleaded  in 
bar;  but  matter  which  merely  defeats  the  present  pro- 
ceeding, and  does  not  show  that  the  plaintiff  is  forever 
concluded,  should,  in  general,  be  pleaded  in  abatement: 
1  Chitty  on  Pleading,  446;  Eentsch  v.  Forter9  10  CaL  555. 

26  OR.— 10. 
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The  defense  that  the  action  is  premature  should  be 
plead  in  abatement:  Archibald  v.  Argall,  53  111.  307;  Peo- 
ple v.  Bains,  23  Cal.  131;  Byars  v.  Bourret,  64  Cal.  73;  Ben- 
thaUv.  HUdreth,  68  Mass.  (2  Gray)  288;  1  Chitty  on  Plead- 
ing, 453. 

The  defense  that  the  action  was  commenced  before  the 
cause  of  action  was  accrued  cannot  be  proved  under  a 
general  denial,  but  must  be  set  up  by  an  answer  spe- 
cially: Pomeroy  on  Code  Remedies,  §  711.  The  defense  did 
not  require  an  admission  that  after  the  sixty  days  were 
elapsed  the  plaintiffs  would  recover,  or  that  their  proofs 
of  loss  were  sufficient.  The  rule  requires  the  defendant 
to  furnish  data  in  his  plea  in  abatement  for  ' '  a  better  writ " 
does  not  go  further  than  to  require  defendant  to  show 
when  the  sixty  days  would  expire;  for,  otherwise,  to  file 
an  answer  in  abatement  is  to  forego  the  right  to  make  de- 
fense in  bar  at  alL 

Messrs.  J.  H.  Slater  4b  Sons,  for  Respondent. 

By  filing  the  plea  in  abatement  without  filing  any  other 
answer  at  the  same  time  defendant  admitted  every  allega- 
tion of  the  complaint  not  challenged  in  the  plea.  And  the 
express  wording  of  the  plea  admits  that  notice  of  loss  and 
proof  had  been  given  and  the  only  issue  was  as  to  the  lapse 
of  time  after  receipt  thereof.  Further,  the  answer  of  de- 
fendant, which  was  stricken  out,  undertakes  to  set  up  after 
the  issues  determined  by  the  verdict  of  the  jury  on  the 
trial  of  the  plea,  that  there  was  no  notice  or  proof  of  loss 
given.  It  does  not  state  that  the  notice  and  proof  were 
given,  but  the  defendant  had  excepted  to  them,  and  partic- 
ularly pointed  out  the  objections  to  the  same.  If  any  no- 
tice and  proof  are  given  and  the  defendant  does  not  point 
out  to  the  insured  the  defects  therein,  no  objection  can  be 
raised  by  defendant  on  the  trial :  2  May  on  Insurance,  §§  468 
and  469. 
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In  this  case  the  answer  in  abatement  was  an  admission 
that  notice  and  proofs  had  been  made  and  received,  and 
there  was  no  defense  set  up  that  any  errors  therein  had 
been  called  to  the  attention  of  the  plaintiffs.  The  burden 
to  show  notice  of  such  defects  is  on  defendant:  2  May  on 
Insurance,  §  468.  The  defendant,  in  its  answer,  denies  any 
damage,  and  also  denies  the  ownership  of  the  plaintiffs  in 
the  property  insured,  both  at  the  time  of  the  insurance 
and  of  the  loss.  The  denial  is  a  waiver  of  any  notice  and 
proof  of  loss:  2  May  on  Insurance,  §  469,  and  note  2;  Phoe- 
nix Insurance  Company  v.  Bachelder,  49  N.  W.  217;  Carson  v. 
Insurance  Company,  17  N.  W.  650;  Union  v.  Whitt,  14  Pac. 
275;  King  v.  Insurance  Company,  17  N.  W.  297.  Proof  of 
loss  is  waived  when  the  company  places  its  refusal  to  pay 
on  the  sole  ground  that  the  insured  had  no  insurable  in- 
terest: Orange  Mill  Company  v.  Western  Association  Com- 
pany, 118  111.  396;  2  May  on  Insurance,  §  468.  In  this  case 
the  defendant  rested  his  first  answer  on  the  fact  that, sixty 
days  had  not  elapsed  after  notice  and  proof  of  loss  re- 
ceived at  the  home  office  in  Hartford,  Connecticut,  and  it 
then  answered  denying  any  liability  whatever  upon  the 
ground  that  the  plaintiffs  had  no  interest  in  the  property. 
The  insurance  is  admitted  and  also  the  burning.  We  claim 
that  where  the  defendant  seeks  to  defeat  the  action  by  plea 
in  abatement,  alleging  only  the  fact  that  the  action  was 
prematurely  brought,  it  thereby  expressly  waives  any  and 
all  objections  to  the  sufficiency  of  the  notice  and  proofs. 

Opinion  by  Mr.  Chief  Justice  Lord. 

1.  The  record  discloses  that  at  the  trial  the  defendant 
moved  to  reinstate  that  portion  of  its  answer  so  stricken 
out,  and  also  offered  evidence  in  support  of  it;  that  the 
court  overruled  the  motion,  and  refused  to  receive  such 
evidence,  and  charged  the  jury  that  "it  is  admitted  in  this 
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case  that  the  company  did  receive  notice  of  this  loss,  and 
that  it  was  in  due  form  as  required  by  the  policy."  The 
correctness  of  this  instruction,  and  of  the  ruling  upon  the 
excluded  evidence,  is  not  questioned,  if  the  portion  of  the 
answer  referred  to  was  properly  stricken  out.  Our  first 
inquiry,  then,  is  whether  the  ruling  of  the  trial  court  in 
striking  out  the  said  denials  and  the  further  defense  that 
no  notice  or  proof  of  loss  had  been  given  at  any  time  as 
required  by  the  terms  of  the  policy,  was  error.  The 
theory  of  the  ruling  was  that  the  defendant,  by  its  plea  in 
abatement,  admitted  receiving  due  notice  and  proof  of 
loss,  and  thereby  waived  any  defect  of  form  and  substance 
in  the  same,  and  hence  it  was  precluded  from  denying  the 
allegation  of  notice  and  proof  of  loss,  or  affirmatively  set- 
ting up  that  such  notice  or  proof  had  not  been  given  as 
required  by  the  terms  of  the  policy.  The  contention  for 
the  defendant  is  that  a  breach  of  the  conditions  of  the 
policy  prescribing  what  the  notice  should  be,  and  what 
the  proof  of  loss  should  embrace,  was  a  defense  in  bar  of 
the  action,  and  could  not  be  disposed  of  by  the  plea  in 
abatement,  the  object  of  which  was  to  show  that  the  action 
was  prematurely  brought.  It  is  no  doubt  true  that  the 
condition  in  the  policy  regarding  notice  and  proof  of  loss 
is  wholly  for  the  benefit  of  the  insurer.  The  insured  con- 
tracts to  perform  it,  and  until  he  does  so  he  has  no  cause 
of  action  against  the  insurer.  But  such  condition  being 
for  the  advantage  of  the  insurer,  it  is  in  its  option  to  waive 
any  deficiency  on  the  part  of  the  insured  in  this  respect. 
If  there  are  any  defects  in  the  notice  or  proof  of  loss,  to 
which  the  insurer  objects,  he  should  point  them  out,  so 
that  the  insured  shall  have  an  opportunity  to  remove  them, 
and  perfect  his  proof.  Good  faith  and  fair  dealing  re- 
quires that  this  should  be  done,  and  if  not  so  pointed  out, 
that  the  insurer  should  be  deemed  to  have  waived  such 
defects,  or  be  estopped  from  setting  them  up  as  a  defense. 
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« *  The  law,"  as  Brown,  J.,  said,  ''requires  of  the  company 
entire  good  faith  and  fair  dealing  in  its  transactions  with 
the  assured  in  reference  to  the  proofs,  and  hence  it  is 
bound  to  point  out  any  defects  of  a  formal  character 
therein,  that  the  assured  may  have  an  opportunity  to  cor- 
rect them,  and,  if  it  accepts  those  served  within  the  time 
named  in  the  policy,  it  will  be  deemed  to  have  waived 
defects,  and  to  receive  them  in  the  performance  of  the 
condition  of  the  contract":  Armstrong  v.  Agricultural  In- 
surance Company,  130  N.  Y.  566,  29  N.  E.  991.  This  rule  is 
just  and  reasonable;  it  aims  to  prevent  insurance  com- 
panies from  lulling  their  patrons,  as  Stone,  0.  J.,  said, 
4  *  into  false  security,  by  which  they  may  lose  the  means 
and  opportunity  of  remedying  defects  in  their  preliminary 
proof":  Fire  Insurance  Companies  v.  Felrath,  77  Ala.  201, 
54  Am.  Rep.  58. 

Hence,  in^riew  of  this  duty  of  the  insurer  to  the  insured, 
any  conduct  or  act  of  the  company  which  may  be  taken  as 
an  acceptance  of  notice  and  proof  of  loss  will  be  regarded 
as  a  waiver  of  its  right  to  object  thereto  on  account  of  de- 
fects therein.  In  the  case  at  bar  the  defendant,  by  its 
plea  in  abatement,  sought  to  show  that  the  action  was  pre- 
maturely brought,  by  alleging  that  it  was  begun  before 
the  sixty  days  had  elapsed  after  due  notice  of  proof  had 
been  received  by  the  company.  By  its  express  wording 
the  plea  admits  that  due  notice  and  proof  of  loss  had  been 
given  and  received,  and  the  only  issue  was  as  to  the  lapse 
of  time  after  the  receipt  of  the  same.  This  issue  was  de- 
cided adversely  to  the  defendant,  whereupon  it  sought  to 
defeat  the  action  by  its  denials  of  notice  and  proof  of  loss, 
and  alleging  affirmatively  that  such  notice  and  proof  was 
defective  in  form  and  substance,  and  did  not  comply  with 
the  terms  of  the  policy.  It  was  the  duty  of  the  company, 
if  it  intended  to  insist  upon  notice  and  proof  free  from 
defects  or  deficiencies,  to  apprise  the  assured  of  their  ex- 
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istence,  and  afford  the  plaintiffs  an  opportunity  to  elimi- 
nate them.  Certainly,  if  the  company  had  done  what  in 
good  faith  it  was  required  to  do,  and  the  plaintiffs  had 
refused  to  amend  the  defective  notice  and  proof,  it  is 
hardly  probable  that  it  would  have  simply  sought  to  abate 
the  action,  when  it  had  a  defense  in  bar  of  it.  Nor  does 
the  answer,  including  the  portion  stricken  out,  state  that 
the  notice  and  proof  of  loss  were  given,  and  that  the  de- 
fendant had  pointed  out  the  objections  to  them,  thus 
showing  that  the  plaintiffs  had  an  opportunity  of  reme- 
dying the  defects;  yet  the  company  availed  itself  of  the 
benefit  of  a  plea  in  abatement,  admitted  the  notice  and 
proof  of  loss  were  given  and  received,  and  by  so  pleading 
must  be  considered  to  have  accepted  them  and  thereby 
waived  any  and  all  objections  to  their  sufficiency.  We  do 
not  think,  therefore,  that  there  was  any  error  in  the  ruling 
of  the  court  in  the  particular  under  consideration. 

2.  The  next  assignment  of  error  seeks  to  review  the 
decision  of  the  court  in  sustaining  the  objection  to  a  ques- 
tion asked  of  K.  Heidenreich.  The  question  was  whether 
or  not  her  husband  had  a  power  of  attorney  to  act  for  her 
in  managing  her  property.  She  had  already  testified  that 
he  had  acted  for  her.  The  statement  as  to  what  was  ex- 
pected to  be  proven  by  the  question  shows  that  the  answer 
would  have  been  immaterial  and  irrelevant,  for  the  reason, 
if  there  was  a  conspiracy  or  a  wilful  burning  of  the  prop- 
erty by  plaintiffs,  or  by  any  one  with  their  consent  or 
connivance,  the  facts  should  have  been  alleged,  which  was 
not  done.  Matters  in  defense  cannot  be  proven  unless 
they  are  pleaded.  As  to  the  question  asked  J.  D.  Heiden- 
reich, we  are  not  satisfied  that  it  comes  within  the  rule 
laid  down  in  article  XII,  Stephens'  Digest;  and,  like  coun- 
sel, we  have  been  unable  to  find  any  authority  showing 
there  was  error  in  the  ruling  of  the  trial  court 

The  next  objection  is  to  the  following  instruction:  "I 
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instruct  you  that  there  was  no  evidence  in  this  case  tend- 
ing to  connect  the  plaintiffs  with  any  acts  of  John  or  J.  D. 
Heidenreich  in  regard  to  the  fire  in  question."  The  record 
discloses  that  there  was  some  evidence  offered  on  behalf 
of  the  company  to  the  effect  that  the  husband  of  one  of 
the  plaintiffs  had  threatened  to  set  fire  to  the  barn  above 
mentioned,  and  to  get  rid  of  it;  and  some  suspicious  cir- 
cumstances were  shown  respecting  his  conduct,  with  a 
view  to  showing  that  the  fire  was  wilfully  set  by  him  to 
the  barn.  But  there  is  no  evidence  tending  to  show  that 
either  of  the  plaintiffs  had  any  knowledge  of  the  same,  or 
of  any  statement  or  act  of  J.  D.  and  John  Heidenreich,  or 
either  of  them,  which  connected  the  plaintiffs  with  the 
fire.  There  being  no  error,  it  results  that  the  judgment 
must  be  affirmed.  Affirmed. 


[Decided  Jane  28, 1894.] 

JENKINS  v.    HALL.                                     4g~$ 
[n  Pic  eaj  

1.  HUBBAJTD  AHD  WlFl— CoHTBACTS—  PUBLIC  POLICY  — CODB,  }f  2800,  3098.— 

Under  the  terms  of  section  2860,  Hill's  Code,  neither  a  husband  or  wife 
can  contract  with  the  other  regarding  any  estate  growing  out  of  the  mar- 
riage relation,  and  conveyances  between  married  persons  intended  to  cut 
off  or  relinquish  such  estates  are  entirely  void :  House  v.  Fowle,  20  Or. 
168,  cited  and  approved.  Under  this  rale  contracts  concerning  dower, 
curtesy,  and  the  rights  which  a  husband  acquires  in  his  wife's  property 
at  her  death,  under  subdivision  2  of  section  8008,  Hill's  Code,  are  all  void 
on  grounds  of  public  policy. 

2.  Mabrixd  Woxeh — Deeds—  Husband  ahd  Wife — Code,  }  2871. — A  con- 

veyance between  a  husband  and  his  wife,  or,  vice  versa,  when  it  concerns 
property  owned  by  one  or  the  other  in  his  or  her  own  right,  is  valid  to  the 
same  extent  as  a  conveyance  between  persons  that  are  not  husband  and 
wife :  Hill's  Code,  }  2871.  Since,  in  dealings  between  persons  who  are  not 
husband  and  wife,  a  grantor  may  convey  to  a  married  woman  an  estate 
absolutely  free  from  all  claims  of  her  husband,  it  necessarily  follows  that 
a  husband  may  convey  to  his  wife  any  property  owned  by  him,  and  ex- 
clude himself  from  all  interest  therein. 
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3.  HUBBAVD  AND  WlFB  —  SEPARATION  —  PUBLIC    POLICY. —  A  deed  from  huS- 

band  to  wife  cannot  be  said  to  be  made  on  an  agreement  for  separation, 
and  therefore  void  as  against  public  policy,  where  it  appears  only  that  he 
had  determined  to  abandon  and  desert  her,  and  that  she  had  joined  in 
deeds  of  other  lands  which  he  owned. 

Appeal  from  Union:  Morton  D.  Clifford,  Judge. 

This  is  an  action  by  John  Jenkins  against  G.  T.  Hall 
and  others  to  recover  the  possession  of  a  certain  tract  of 
land  in  Union  County,  Oregon,  particularly  described  in 
the  complaint  Briefly  the  facts  are:  That  on  the  twenty- 
first  day  of  January,  eighteen  hundred  and  eighty-two,  the 
plaintiff  and  Rebecca  Jenkins  were  husband  and  wife;  that 
such  relation  existed  between  them  for  a  long  time  prior 
thereto,  and  continued  until  the  death  of  the  wife;  that 
on  the  day  of  ,  eighteen  hundred  and  ninety- 
one,  the  said  Rebecca  died  intestate  in  the  State  of  Mis- 
souri, leaving  no  lineal  descendants,  but  left  surviving 
her,  as  next  of  kin,  the  plaintiff,  her  said  husband,  one 
brother  and  three  sisters,  named,  respectively,  John  and 
Jessie  McLean,  Margaret  McLennon,  and  Anna  Matheson; 
that  at  the  time  of  her  death  she  was  the  owner  in  fee 
simple,  and  in  the  actual  possession,  of  said  land;  that 
in  due  time  letters  of  administration  were  duly  issued  by 
the  county  court  of  said  county;  that  her  estate  was  in  all 
things  and  respects  settled,  the  residue  distributed,  and  on 
the  sixth  day  of  January,  eighteen  hundred  and  ninety  - 
three,  the  administrator  was  duly  discharged,  and  that  the 
said  brother  and  sisters  took  possession  of  said  land  to  the 
exclusion  of  the  plaintiff.  It  further  appears  that  on  said 
twenty-first  day  of  January,  eighteen  hundred  and  eighty- 
two,  the  plaintiff  being  about  to  abandon  and  desert  his 
said  wife  Rebecca,  and  in  view  thereof,  and  in  the  further 
consideration  that  she  then  and  there  joined  with  the  plain- 
tiff in  conveying  other  real  estate  belonging  to  him,  con- 
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veyed  the  said  land  to  her  by  deed,  the  title  to  which  was 
at  that  time  in  him  (plaintiff);  that  said  deed  was  duly 
acknowledged  and  recorded  as  by  law  provided,  and, 
among  other  things,  contained  the  following  clause:  "This 
deed  is  made  by  the  party  of  the  first  part,  and  accepted 
by  the  said  party  of  the  second  part,  in  compliance  with  a 
mutual  contract  for  the  separation  and  segregation  of  the 
lands,  properties,  and  effects  of  and  belonging  to  the  said 
parties,  or  either  of  them,  so  that  the  same  may  be  here- 
after held  in  severalty  by  each,  without  any  claim  thereon 
by  the  other;  and  the  said  party  of  the  first  part  hereby 
covenants  with  the  second  party,  her  heirs  and  assigns, 
that  neither  he  nor  his  heirs,  executors  or  administrators 
shall  or  will,  at  any  time  in  the  future,  make  or  claim  any 
right,  title,  or  interest  of,  in,  or  to  the  said  lands  or  prem- 
ises hereby  conveyed,  or  any  part  thereof."  The  defend- 
ants are  in  possession  of  said  lands  as  lessees  of  John 
McLean  and  others,  claiming  to  be  the  heirs  of  Rebecca 
Jenkins,  and  since  the  said  twenty-first  day  of  January, 
eighteen  hundred  and  eighty -two,  plaintiff  and  his  wife 
Rebecca  Jenkins  have  lived  separate  and  apart  from  each 
other,  and  were  so  living  at  the  time  of  her  death,  etc. 
The  facts  having  been  stipulated,  the  court  found  for  the 
plaintiff,  and  entered  a  judgment  in  his  favor,  from  which 
the  defendants  appeaL  Reversed. 

Mr.  B.  Eakin,  for  Appellants. 

A  husband  is  tenant  by  the  courtesy  in  the  lands  of  his 
wife,  only  when  the  man  and  his  wife  are  seized  of  the 
lands  in  her  right  on  the  death  of  his  wife:  Section  2983 
Hill's  Code;  Cochran  v.  O'Hem,  4  Watts  and  Ser.  98;  Curling 
v.  Blake,  30  N.  J.  Eq.  689,  39  Am.  Dec.  60;  Stubblefleld  v. 
Menzies,  8  Sawy.  41. 

A  conveyance  executed  by  either  husband  or  wife  to 

20  Oft.- u. 
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the  other  shall  be  valid  to  the  same  extent  as  between 
other  persons:  Hill's  Code,  §  2871.  The  husband  or  wife 
has  no  interest  in  the  property  of  the  other  which  can  be 
the  subject  of  contract  between  them:  Hill's  Code,  §  2869. 
The  clause  in  this  deed  relating  to  the  segregation  of  their 
property  discloses  a  purpose  on  the  part  of  the  grantor  to 
bar  himself  of  any  claim  to  that  property,  either  by  the 
curtesy  or  as  an  heir,  and  the  court  will  give  it  that  effect: 
Rauteribuseh  v.  Donaldson  (Ky.),  18  S.  W.  536;  Eaight  v. 
Hall  (Wis.),  17  Am.  St  Rep.  122;  McNutt  v.  McNutt  (Ind.), 
19  N.  E.  115;  Munroe  v.  Van  Meter,  100  HL  852;  1  Wash- 
burn on  Real  Property,  169;  Qause  v.  Hale,  2  Ired.  241; 
Clarke  v.  McGuire,  16  Mo.  802;  Withers  v.  Jenkins,  14  S.  C. 
597;  Schouler's  Domestic  Relations,  262,  276,  284;  Neves  v. 
Scott,  50  U.  S.  196. 

If  such  is  the  intention  of  the  deed,  the  court  will  so 
construe  the  deed  to  give  it  effect  according  to  the  inten- 
tion disclosed  by  its  terms,  unless  the  statute  of  this  state 
is  such  as  to  preclude  such  terms  and  conditions  being  in- 
serted in  a  deed  from  the  husband  to  the  wife:  Bishop  on 
Married  Women,  §  423;  Haight  v.  Hall,  42  N.  W.  109;  Pool 
v.  Blakie,  53  HI.  495;  Munroe  v.  Van  Meter,  100  HL  348. 

The  intention  of  this  deed  was  to  preclude  the  plaintiff 
from  claiming  the  land  as  heir,  and  there  is  no  clause  in 
our  statute  that  precludes  the  husband  from  conveying 
his  lands  to  the  wife,  and  the  statute  expressly  provides 
that  the  deed  shall  have  the  same  effect  between  the  hus- 
band and  wife  that  it  would  have  between  strangers:  Sec- 
tion 2871.  It  cannot  be  claimed  in  this  case  that  this  deed, 
or  this  clause  in  the  deed,  is  in  violation  of  section  2869,  for 
the  reason  that  the  deed  does  not  attempt  to  convey  to  the 
wife  the  husband's  interest  in  lands  of  the  wife;  but,  on 
the  contrary,  it  is  a  conveyance  by  the  husband  to  the  wife 
of  his  own  lands,  which  is  expressly  authorized  by  sec- 
tion 2871. 
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Seisin  in  law  by  the  husband  does  not  give  the  husband 
curtesy.  Seisin  must  be  actual,  and  seisin  of  the  wife 
of  her  separate  property  cannot  operate  as  seisin  of  hus- 
band and  wife:  Fuller  v.  Johnson,  24  W.  Va.  95;  Coch- 
ran v.  O'Hern,  4  Watts,  and  S.  98,  39  Am.  Dec.  60;  Billings 
v.  Baker,  28  Barb.  343;  Long  v.  Marvin,  15  Mich.  59;  Stub- 
bitfield  v.  Menzies,  8  Sawy.  45.  A  conveyance  of  curtesy 
by  the  husband  to  trustees  for  the  wife  and  children,  bars 
the  curtesy:  ffitz  v.  National  Bank,  111  U.  S.  723.  A  con- 
veyance by  the  husband  to  the  wife  (although  void  as 
contrary  to  the  statute)  is  good  in  equity  and  bars  the 
curtesy:  Bayers  v.  WaU,  26  Gratt.  (Va.),  354,  21  Am. 
Dec  303;  Rigler  v.  Cloud,  14  Pa.  St  361.  The  husband 
can  have  no  curtesy  in  lands  devised  in  fee  to  the  sole 
use  of  the  wife:  Cochran  v.  fflfem,  4  Watts  and  Ser.  (Pa.), 
95,  39  Am.  Dec.  60;  Stokes  v.  McEibbon,  13  Pa.  St.  267. 
The  husband  has  no  curtesy  unless  he  is  seized  at  the 
time  of  the  death  of  the  wife:  Code,  §  2983;  Steiiibaugh  v. 
Wisdom,  13  B.  Mon.  467;  Petty  v.  MaMer,  15  B.  Mon.  591. 

Messrs.  CL  A.  Johns,  and  J.  L.  Band,  for  Respondent 

Under  the  statute  of  descent  the  plaintiff  is  then  the 
heir  of  deceased,  and  entitled  to  her  property  if  he  is  not 
estopped  or  prohibited  from  claiming  it  by  virtue  of  the 
covenants  and  conditions  in  his  deed  made  to  his  wife. 
We  claim  that  he  is  the  owner  in  fee  simple  and  entitled 
to  the  possession  of  the  property,  and  that  the  judgment 
of  the  court  below  is  correct 

Section  2954,  Hill's  Code,  providing  for  dower,  has  been 
construed  by  this  court  in  House  v.  Fowle,  20  Or.  163.  Un- 
der the  last  section,  and  the  construction  placed  upon  it  by 
this  court  plaintiff  is  clearly  entitled  to  curtesy. 

Under  subdivision  2  of  section  3098,  as  amended  in 
eighteen  hundred  and  eighty-nine,  plaintiff  is  the  owner 
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in  fee  simple  of  this  property,  unless  he  is  barred  or  es- 
topped by  the  covenants  in  his  deed  of  eighteen  hundred 
and  eighty-two.  The  court  will  observe  that  the  convey- 
ances between  plaintiff  and  deceased  were  made  after  mar- 
riage, and  that  they  were  never  divorced.  There  is  a  rad- 
ical distiction  between  an  ante-nuptial  and  a  post-nuptial 
agreement.  The  law  in  some  states  recognizes  the  right 
of  parties  before  marriage  to  enter  into  valid  and  binding 
contracts  relating  to  the  property  of  each  other,  and  these 
contracts  will  be  recognized  and  enforced,  but  this  is  a 
post-nuptial  contract,  and  made  during  coverture,  and  the 
court  will  observe  on  examination  of  the  authorities  cited 
by  the  appellant,  that  he  has  failed  to  note  this  distinction. 
While  it  may  be  an  open  question,  yet  under  our  views  of 
this  case  we  concede  as  to  the  plaintiff,  he  is  estopped  to 
deny  the  validity  of  the  conveyance  to  the  deceased,  and 
had  the  deceased  in  her  lifetime  conveyed  the  property  to 
another,  or  subjected  it  to  a  lien  or  mortgage,  it  would 
have  bound  the  plaintiff,  and  he  could  not  claim  title.  But 
such  is  not  the  case,  hence  the  real  question  at  issue  is 
whether  or  not  the  legal  effect  of  the  conveyance  is  to  ab- 
rogate the  law  of  descent,  suspend  the  right  of  a  party  to 
claim  title  under  the  statute,  and  rest  the  title  upon  the 
inferior  heir.  Under  the  admitted  facts  in  this  case,  we 
deny  that  it  was  the  intention  of  the  deed  to  preclude 
plaintiff  from  claiming  the  land,  except  as  to  the  deceased 
or  her  assigns.  We  contend  that  the  plaintiff  kept  all  the 
covenants  of  the  deed,  and  all  that  were  intended  to  be 
kept,  and  that  the  brothers  and  sisters  of  the  deceased 
can  not  rightfully  claim  the  benefit  of  the  covenants  made 
by  plaintiff  with  the  deceased. 

We  have  failed  to  find,  and  do  not  believe  counsel  for 
the  appellant  can  find  or  cite,  a  single  authority  where  the 
courts,  in  an  action  at  law,  will  enforce  a  post-nuptial  con- 
tract or  covenant  in  such  a  way  as  to  abrogate  the  law  of 
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decent,  even  admitting  that  such  is  the  force  and  effect  of 
the  covenants  or  contract.  If  the  plaintiff  was  the  only 
person  entitled  to  claim  the  property  in  dispute,  it  would 
not  certainly  be  contended  that  the  estate  of  the  deceased 
would  escheat  to  the  state,  and  yet  if  there  were  no  other 
heirs  of  the  deceased,  except  the  plaintiff,  such  would  be 
the  result  of  appellant's  theory  in  this  case.  We  claim 
that  the  decree  of  the  court  below  is  correct:  Linton  v. 
Crosby,  56  Iowa,  386,  41  Am.  Rep.  107,  N.  W.  726;  Olase  v. 
Davis  (Ind.),  21,  N.  E.  319;  Qroesbeck  v.  Oroesbeck  (Tex.), 
14,  S.  W.  792:  Sutherland  v.  Sutherland,  69  111.  481. 

Opinion  by  Mr.  Chief  Justice  Lord. 

1.  Upon  this  state  of  facts  the  inquiry  is,  who  inherits 
the  land  of  the  intestate  Rebecca  Jenkins, — the  plaintiff, 
who  was  her  husband  at  the  time  of  her  death,  or  her  said 
brother  and  sisters ?  Our  Code  provides :  "If  the  intestate 
shall  leave  no  lineal  descendants,  such  real  property  shall 
descend  to  his  wife,  or,  if  the  intestate  be  a  married  wo- 
man, and  leave  no  lineal  descendants,  then  such  property 
shall  descend  to  her  husband":  Subdivision  2,  section  3098 
Hill's  Code.  It  also  provides  that  "when  any  man  and 
his  wife  shall  be  seised  in  her  right  of  any  estate  of  inher- 
itance in  lands,  the  husband  shall,  on  the  death  of  his 
wife,  hold  the  lands  for  his  life,  as  tenant  thereof  by  the 
curtesy,  although  such  husband  and  wife  may  not  have 
had  issue  born  alive":  Section  2983,  Hill's  Code.  Under 
these  provisions,  upon  the  admitted  facts,  the  plaintiff  is 
heir  of  his  wife  to  the  land  in  question,  and  tenant  thereof 
by  the  curtesy,  unless  he  has  relinquished  his  rights  as 
such  by  force  of  the  said  clause  in  the  deed  to  his  wife. 
Whether  the  deed  has  such  effect  depends  upon  other  pro- 
visions of  the  Code,  to  which  we  must  refer.  Section  2869 
provides  that  "when  property  is  owned  by  either  husband 
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or  wife,  the  other  has  no  interest  therein  which  can  be  the 
subject  of  contract  between  them,"  etc.;  and  section  2871 
provides  that  "a  conveyance,  transfer,  or  lien  executed 
by  either  husband  or  wife  to  or  in  favor  of  the  other  shall 
be  valid  to  the  same  extent  as  between  other  persons." 
These  provisions  of  our  Code  are  identical  with  sections 
2203  and  2204  of  the  Iowa  Code,  from  which  they  were 
taken.  It  is  a  familiar  rule  that  when  a  statute  of  another 
state  is  adopted,  the  decisions  of  that  state  are  authority 
for  its  construction:  Trabant  v.  Rummell,  14  Or.  17,  12 
Pac.  76.  In  construing  section  2203  of  the  Iowa  Code, 
Beck,  J.,  said:  "This  provision  relates  to  the  interest 
which  a  husband  or  wife  holds  in  the  lands  owned  by  his 
or  her  spouse,  which  arises  under  the  marriage  relation. 
It  does  not  refer  to  a  property  interest  that  may  be  based 
upon  contract,  or  may  be  derived  from  sources  other  than 
the  marriage  relation.  The  section  evidently  contemplates 
and  includes  in  its  language  the  dower  estate.  Upon  the 
marriage  relation  this  estate  is  based";  and,  referring  to 
section  2206,  which  is  the  same  as  our  section  2871,  he 
further  said  that  "this  provision  relates  to  property  owned 
absolutely  by  the  husband  and  wife  in  their  own  right,  and 
not  to  the  interest  one  may  have  in  the  lands  of  the  other": 
Linton  v.  Crosby,  54  Iowa,  478,  6  N.  W.  726. 

Prior  to  the  enactment  of  section  2203,  the  supreme 
court  of  that  state  had  held  that  under  an  agreement  to 
separate,  a  husband  and  wife  could  relinquish  to  each 
other  dower  held  by  each  in  the  property  of  the  other 
(Robertson  v.  Robertson,  25  Iowa,  350;  McKee  v.  Reynolds,  26 
Iowa,  578);  but  after  its  enactment  the  court  held  in  Lin- 
tan  v.  Crosby,  54  Iowa,  478,  6  N.  W.  726,  that  section  2203 
was  intended  to  change  this  rule,  so  that  a  contract  between 
a  husband  and  wife  by  which  each  relinquishes  the  right 
of  dower  in  the  lands  of  the  other,  is  void  under  that  sec- 
tion.    In  House  v.  Fowle,  20  Or.  167,  25  Pac.  376,  where  the 
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wife  released  by  deed  her  dower  to  her  husband,  this  con- 
struction was  adopted  and  applied  to  section  2869,  Hill's 
Code,  the  court  holding  that  such  conveyance  was  a  nullity. 
Strahan,  C.  J.,  said:  "This  construction  excludes  estates 
or  interests  growing  out  of  the  marriage  relation  from  the 
classes  of  property  concerning  which  a  husband  and  wife 
may  contract  with  each  other.  They  include  dower  and 
estates  by  curtesy.  The  reason  of  the  distinction  is  ob- 
vious. These  estates  have  their  origin  in  public  policy. 
They  tend  to  strengthen  the  marriage  relation,  and  to 
some  extent  they  preserve  to  the  survivor  valuable  prop- 
erty interests  which  may  enable  him  or  her  to  enjoy  some 
of  the  fruits  of  their  joint  lives,  and  in  a  measure  render 
them  independent  of  the  vicissitudes  of  fortune."  As  the 
husband  is  heir  to  his  wife's  estate  under  section  3098, 
Hill's  Code,  where  she  dies  intestate  and  leaves  no  lineal 
descendants,  his  right  to  such  estate  grows  out  of  the 
marriage  relation,  and,  within  the  principle  of  construc- 
tion applied  to  section  2869,  Hill's  Code,  is  excluded  from 
the  classes  of  property  in  respect  to  which  a  husband 
and  wife  may  contract  with  each  other.  Conveyances  be- 
tween husband  and  wife,  intended  to  cut  off  or  relinquish 
estates  growing  out  of  the  marriage  relation,  are  void  and 
convey  no  title. 

Now,  the  facts  do  not  show  that  the  plaintiff  or  his 
wife  made  a  conveyance  in  respect  to  any  estate  owned  by 
the  other  which  arises  out  of  the  marriage  relation,  or 
that  either  of  them  undertook  by  deed  to  release  any 
land  owned  by  the  other  from  any  estate  growing  out  of 
the  marriage  relation.  The  plaintiff  owned  the  land  in 
question,  in  his  own  right,  and  conveyed  it  to  his  wife.  It 
is  true,  as  part  of  the  consideration  for  the  same,  she  had 
joined  with  the  plaintiff  in  conveying  to  third  parties 
other  property  owned  by  him.  But,  as  the  land  in  ques- 
tion was  owned  by  him,  he  had  a  right,   under  section 
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2871,  Hill's  Code  to  convey  it  to  his  wife,  and  such  con- 
veyance, when  made,  is  valid  to  the  same  extent  as  be- 
tween other  persons;  that  is  to  say,  a  conveyance  between 
husband  and  wife,  when  it  concerns  property  owned  by 
one  or  the  other  in  their  own  right,  is  valid  to  the  same 
extent  as  a  conveyance  between  persons  that  are  not  hus- 
band and  wife,  though  the  grantor  and  grantee  may  or 
may  not  be  married  persons.  As  •*  between  other  per- 
sons," a  conveyance  may  be  validly  executed,  whereby 
the  grantor  conveys  to  a  married  woman,  an  estate  which 
excludes  her  husband  from  any  participation  or  interest  in 
the  estate  granted.  This  being  so,  the  plaintiff  had  a 
right  to  convey  the  land  in  question  to  his  wife  as  ab- 
solutely free  from  any  right  or  interest  of  his  own  therein 
as  land  could  be  conveyed  "between  other  persons."  If 
he  so  intended,  and  so  expressed  it  in  his  deed,  he  could 
relinquish  his  entire  estate  to  his  wife,  so  that  neither 
himself  nor  any  future  husband  should  have  any  estate  in 
the  land  by  curtesy  or  otherwise.  As  to  the  intention  of 
the  plaintiff  by  his  conveyance,  we  think  it  is  so  plainly 
expressed  in  the  clause  of  the  deed  referred  to  as  to  place 
it  beyond  controversy.  By  its  language  he  has  clearly 
manifested  his  intention  to  exclude  himself,  as  her  hus- 
band, from  any  interest  or  participation  in  the  estate 
granted.  His  covenant  is  that  neither  he,  nor  his  heirs, 
executors,  or  administrators  shall  or  will  at  any  time  make 
or  claim  any  right,  title,  or  interest  in  or  to  the  premises 
conveyed.  As  there  were  no  children  of  the  marriage,  in 
view  of  the  facts,  only  collateral  heirs  could  have  been 
intended  by  the  words  "her  heirs"  in  the  deed  when  exe- 
cuted. In  fact,  the  intention  of  the  plaintiff,  as  mani- 
fested by  the  language  of  this  deed,  and  the  facts  stipu- 
lated, afford  little  ground  for  controversy. 

3.     It  was  argued,  however,  that  the  deed  was  in  the 
nature  of  a  post-nupital  agreement,  and  was  executed  in 
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contemplation  of  a  separation  resolved  upon  between  the 
parties,  and  therefore  was  void  as  contravening  the  policy 
of  the  law.  But  the  facts  stipulated  do  not  show  any 
agreement,  to  which  Rebecca  Jenkins  was  a  party,  for 
separation.  On  the  contrary,  they  show  that  the  plaintiff 
had  resolved  to  abandon  and  desert  his  wife,  that  she  had 
joined  with  him  in  making  deeds  of  other  lands  which  he 
owned,  and  that,  in  view  of  this  and  other  circumstances, 
he  executed  the  deed  conveying  the  land  in  question, 
whereby  he  intended  to  bar  out  all  his  interest,  present  or 
prospective,  in  the  estate  granted.  There  was  no  agree- 
ment for  a  separation.  The  plaintiff  had  determined  to 
leave  the  state,  and  desert  his  wife.  He  owned  the  prop- 
erty, and  in  view  of  various  circumstances  made  a  deed  to 
her  of  the  land  in  question;  and  neither  law  nor  equity 
ought  to  allow  him,  after  her  death,  to  set  up  any  interest 
in  the  land.  The  judgment  is  reversed,  and  the  cause  re- 
manded to  the  court  below  for  such  further  proceedings 
as  may  be  proper,  not  inconsistent  with  this  opinion. 

Reversed. 


[Decided  July  5, 1891] 
WELCH  v.    CITY   OF  ASTORIA. 

[8.  C.  87  Pac  66.] 

Flzaduig — Tskdbb — Taxes. —  A  bill  to  restrain  the  collection  of  taxes  on 
the  ground  that  they  are  excessive  is  insufficient  where  it  alleges  that 
plaintiff  tendered  to  the  tax  collector  a  designated  amount  conceded  by 
him  to  be  due,  which  the  collector  refused  to  receive,  but  does  not  show 
that  such  tender  was  kept  good  by  depositing  the  money  in  court. 

Appeal  from  Clatsop:  Thos.  A.  McBride,  Judge. 

Nora.— The  great  multitude  of  eases  more  or  lees  conflicting  on  the  right  to  an  in- 
junction to  restrain  the  collection  of  Illegal  taxes  are  collected  and  analysed  in  a  note 
to  the  case  of  OdH*  ▼.  Woodruff  ( Florida).  22  L.  E.  A.  699.— Rkpobthu 
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This  is  a  suit  by  Nancy  Welch  against  the  City  of  As- 
toria and  others  to  restrain  the  collection  of  city  taxes  on 
certain  real  property  owned  by  the  plaintiff.  The  com- 
plaint is  made  up  largely  of  averments  which  are  intended 
to  show  that  the  defendant  city,  through  its  agents,  pur- 
posely and  fraudulently  omitted  and  refused  to  assess 
mortgages  on  real  estate  representing  a  large  sum,  and 
that,  by  reason  thereof,  plaintiff's  taxes  are  greatly  in- 
creased in  the  sum  of dollars.     It  also  alleges  that 

the  sum  of  five  hundred  and  thirty-seven  dollars  is  a  rea- 
sonable tax  upon  the  property  of  plaintiff,  the  same  being 
based  upon  the  valuation  put  by  the  assessor  and  county 
court  of  Clatsop  County  upon  the  same  property  listed  on 
the  assessment  roll  of  said  county  for  the  year  eighteen 
hundred  and  ninety-two;  that  said  plaintiff  tendered  said 
amount  in  full  payment  of  all  taxes,  which  tender  was  re- 
fused by  the  tax  collector,  who  threatens  to,  and  will,  un- 
less restrained  by  order  of  the  court,  proceed  to  sell  said 
lands,  and  thereby  create  a  cloud  upon  plaintiff's  title 
therein,  etc.  A  temporary  injunction  was  granted,  where- 
upon the  defendants  answered,  specifically  denying  the 
allegations  of  the  complaint,  and  setting  up  new  matter  as 
an  estoppel,  to  which  plaintiff  demurred.  Upon  the  issues 
thus  joined  the  defendant  filed  a  motion  to  "dissolve  the 
temporary  injunction  for  the  reason  that  each  and  every 
material  allegation  of  the  complaint  is  denied  by  the 
answer  filed,  and  that  the  complaint  sets  forth  no  equitable 
ground  for  an  injunction,"  which  motion  was  allowed,  and 
a  decree  rendered  dismissing  the  complaint,  from  which 
decree  this  appeal  is  prosecuted.  Affirmed. 

Mr.  Qeorge  Noland,  for  Appellant 

Mr.  F.  D.  Winton,  for  Respondent. 

Opinion  by  Mr.  Chief  Justice  Lord. 
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Our  Code  provides  that  "a  mortgage,  deed  of  trust, 
contract,  or  other  obligation,  whereby  land  or  real  prop- 
erty situated  in  more  than  one  county  in  this  state  is  made 
security  for  the  payment  of  a  debt,  shall,  for  the  purpose 
of  assessment  and  taxation,  be  deemed  and  treated  as  land 
or  real  property":  Hill's  Code,  §  2735.  It  also  provides 
that  "all  property,  real  and  personal,  within  this  state, 
not  expressly  exempt  therefrom,  shall  be  subject  to  taxa- 
tion in  the  manner  provided  by  law":  Hill's  Code,  §  2729. 
The  charter  of  Astoria  provides  that  "the  assessment  of 
property  must  be  made  in  the  manner  prescribed  by  law 
for  assessing  property  for  state  and  county  purposes": 
City  Charter,  §  53.  From  these  provisions  it  is  clear  that 
mortgages  are  subject  to  assessment  and  taxation  for  mu- 
nicipal-purposes: Balfour  v.  City  of  Portland,  12  Sawy.  122, 
28  Fed.  738.  To  fraudulently  omit  them  from  the  assess- 
ment roll  is  a  wilful  violation  of  law,  and  a  fraud  upon  the 
rights  of  taxpayers  which  entitles  them  to  be  relieved  in 
equity  of  the  tax  in  excess  of  that  which  is  just  and  legal, 
upon  the  payment  of  what  is  due;  and  we  do  not  under- 
stand that  the  court  below  held  otherwise,  but  that  it 
dismissed  the  complaint  because  the  allegation  of  tender 
does  not  show  that  it  was  kept  good  by  depositing  the 
money  in  court  ready  to  be  paid  to  the  defendant  The 
allegation  is:  "That  said  plaintiff  tendered  said  amount 
(five  hundred  and  thirty-seven  dollars)  in  full  payment  of 
all  taxes,  and  which  tender  was  made  both  in  money  and 
in  writing,  the  whole  of  which  was  refused  by  said  chief 
of  police."  An  allegation  of  tender  is  usually  to  the  effect 
that  the  defendant  has  always  been  ready  to  pay  the  ad- 
mitted debt,  and  before  the  commencement  of  the  action 
tendered  it  to  the  plaintiff,  and  now  brings  it  into  court 
ready  to  be  paid  to  him.  In  other  words,  the  plea  of  ten- 
der must  be  accompanied  by  the  actual  payment  of  the 
amount  into  court,  such  payment  being,  in  fact,  set  out  in 
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the  allegation.  As  the  allegation  only  shows  that  the 
plaintiff  tendered  the  sum  specified,  as  her  just  proportion 
of  the  tax  assessed,  to  the  chief  of  police,  who  refused  to 
receive  it  in  payment  of  her  taxes,  the  court  below  was  of 
the  opinion  that  as  the  plaintiff  should  be  required  to  do 
equity  as  a  condition  of  relief,  the  allegation  ought  also  to 
show  that  the  tender  was  kept  good  by  a  deposit  in  court 
A  court  of  equity  will  not  extend  aid  to  a  party  who  is 
himself  at  fault  The  rule  is  that  he  who  seeks  equity  at 
the  hands  of  the  court  must  first  do  equity.  Where  a  party 
comes  into  a  court  of  equity  asking  to  be  relieved  of  the 
payment  of  taxes  on  the  ground  of  their  being  excessive 
or  illegal,  he  must  do  equity  by  offering  to  pay  the  amount 
justly  due  from  him,  and  upon  this  condition  alone  will 
relief  be  granted. 

"It  is  not  sufficient,"  says  Mr.  Justice  Miller,  "to  say 
in  the  bill  that  they  are  ready  and  willing  to  pay  whatever 
may  be  found  due.  They  must  first  pay  what  is  conceded 
to  be  due,  or  what  can  be  seen  to  be  due  on  the  face  of  the 
bill,  or  be  shown  by  affidavits,  whether  conceded  or  not 
before  the  preliminary  injunction  should  be  granted.  The 
state  is  not  to  be  thus  tied  up  as  to  that  of  which  there  is 
no  contest  by  lumping  it  with  that  which  is  really  con- 
tested. If  the  proper  officer  refuses  to  receive  a  part  of 
the  tax,  it  must  be  tendered,  and  tendered  without  the 
condition  annexed  of  a  receipt  in  full  for  all  the  taxes  as- 
sessed": State  Railroad  Tax  Cases,  92  U.  S.  575.  As  we 
understand  it,  adopting  the  language  of  Mr.  Justice  Saw- 
yer, "the  court  distinctly  holds  that  some  tax,  according 
to  some  rule  of  taxation,  ought  to  be  paid  on  all  taxable 
property,  and  that  the  bill  which  does  not  allege  a  pay- 
ment of  so  much  of  the  tax  as  the  party  concedes,  or,  if 
not  conceded,  may  be  seen  from  the  bill,  or  shown  by 
affidavits,  ought  to  be  assessed  and  paid,  does  not  present 
any  equity  to  justify  an  injunction."    Here  the  amount 
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of  the  tax  conceded  to  be  due  is  five  hundred  and  thirty- 
seven  dollars,  but  the  complaint  nowhere  alleges  payment, 
or  tender  of  such  amount  The  allegation  is  that  the 
plaintiff  tendered  such  sum  to  the  tax  collector,  and  that 
he  refused  to  receive  it.  But  if  such  was  the  fact,  it  did 
not  relieve  the  plaintiff  from  liability  for  her  taxes.  She 
is  asking  the  interference  of  equity  in  tax  proceedings, 
and,  as  a  condition  of  relief,  she  is  required  to  do  equity, 
that  is,  she  must  first  pay  what  is  admitted  to  be  due  be- 
fore she  can  ask  to  be  relieved  from  the  balance.  To  en- 
title her  to  such  relief  the  complaint  must  show  that  she  has 
paid  so  much  on  the  tax,  as  is  conceded  to  be  due,  before 
she  presents  any  equity  to  justify  an  injunction.  The 
complaint  must  aver  payment,  or  a  tender  of  the  amount 
of  the  tax  that  is  admitted  to  be  due  and  legal.  But  the 
plea  of  tender  being  defective,  for  the  reasons  suggested, 
the  plaintiff  has  not  shown  herself  entitled  to  the  aid  of 
equity  to  enjoin  the  collection  of  such  tax.  In  view  of  the 
fact  that  the  complaint  states  ground  for  equitable  relief, 
if  the  tender  was  kept  good,  and  so  alleged,  the  decree  of 
the  court  below  will  be  affirmed,  except  that  the  complaint 
is  dismissed  without  prejudice. 

Affirmed. 


[Argued  March  27, 1884;  decided  July  5, 1894;  rehearing  denied.] 

SALEM   IMPROVEMENT   CO.  v.  McCOURT. 

Dzsd— Estoppel— After  Acquired  Title.— The  general  doctrine  that  where 
parties  have  clearly  manifested  an  intention  to  convey  and  receive,  recip- 
rocally, a  certain  estate,  they  are  estopped  from  denying  the  operation  of 
the  deed  according  to  such  intent,  and  that  an  after  acquired  title  can- 
not afterwards  he  set  up  by  the  grantee  (Taggart  v.  Risky,  4  Or.  285,  and 
WxUon  v.  McEvKtn,  7  Or.  87,  cited  and  approved),  cannot  be  invoked 
against  the  state  in  support  of  the  unauthorized  acts  of  its  officers  or 
agents,  however  long  acquiesced  in.    Within  the  scope  of  this  rule  it  is 
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held  in  this  case  that  the  act  of  a  state  officer  in  conveying  land  in  Polk 
County  when  his  authority  was  limited  to  Marion  County  is  entirely  void, 
and  that  the  state  is  not  estopped  by  his  conduct 

Appeal  from  Marion:  Geo.  H.  Burnett,  Judge. 

This  is  a  suit  to  quiet  title.  The  facts  show  that  on 
September  eighth,  eighteen  hundred  and  fifty-seven,  in 
pursuance  of  an  act  of  the  legislative  assembly  of  the  Ter- 
ritory of  Oregon,  passed  January  twenty-sixth,  eighteen 
hundred  and  fifty-six,  the  superintendent  of  common 
schools  of  Marion  County,  Oregon,  sold  as  school  land  to 
one  John  A.  Johns  the  south  half  of  the  southwest  quarter 
of  section  twenty -eight  in  township  seven  south  of  range 
three  west  of  the  Willamette  Meridian  in  said  county, 
together  with  other  real  property,  and  on  October  twen- 
tieth, eighteen  hundred  and  sixty,  the  full  consideration 
therefor  having  been  paid,  executed  and  delivered  a  deed 
to  him  purporting  to  convey  said  land  in  pursuance  of  such 
sale.  The  west  forty  of  said  tract  was  made  fractional  by 
the  main  channel  of  the  Willamette  River,  and  that  portion 
lying  east  of  the  river  was  surveyed  and  platted  as  lot  six 
of  said  section,  containing  twenty -three  and  six  hundredths 
acres.  When  the  government  survey  was  made,  an  island 
existed  in  said  river,  opposite  said  lot  six,  which  was  sur- 
veyed and  platted  as  lot  nine  of  section  twenty-eight,  con- 
taining seventeen  and  twenty  hundredths  acres  and  lot 
three  of  section  twenty-nine,  containing  five  and  forty- 
two  hundredths  acres.  The  description  of  land  contained 
in  said  deed  embraced  a  part  of  said  lot  nine,  triangular 
in  form,  its  north  and  west  lines  extending  about  six  and 
forty-three  hundredths  chains  from  the  northwest  corner 
of  said  west  forty,  which,  together  with  the  accretions 
thereto,  forms  the  subject  of  this  suit  Julia  A.  Johns, 
having  acquired  the  interest  of  John  A  Johns  in  said 
school  lands,  applied  to  the  board  of  commissioners  for 
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the  sale  of  school  and  university  lands  for  a  confirmatory 
deed  for  the  southeast  quarter  of  the  southwest  quarter, 
and  lot  six  of  section  twenty-eight,  but  made  no  applica- 
tion for  any  part  of  lot  nine,  and  said  board  on  February 
ninth,  eighteen  hundred  and  eighty,  executed  and  deliv- 
ered to  her  a  deed  to  the  property  applied  for.  Said  lot 
nine  was  selected  by  a  duly  authorized  agent  of  the  state 
in  lieu  of  school  lands  lost  to  the  state  by  sale  or  other- 
wise, and  said  selection  was,  on  May  twenty-seventh, 
eighteen  hundred  and  ninety-one,  duly  approved  by  the 
secretary  of  the  interior,  subject  to  any  valid  interfering 
rights  which  might  have  existed  at  the  date  of  the  selec- 
tion. The  said  board  of  commissioners  for  the  sale  of 
school  and  university  lands,  on  June  twenty-first,  eighteen 
hundred  and  ninety -two,  executed  and  delivered  to  Geo.  D. 
Goodhue  and  others  a  deed  purporting  to  convey  said  lot 
nine  to  them.  The  plaintiff  has  by  mesne  conveyances 
acquired  their  title  thereto,  while  the  defendants  by  mesne 
conveyances  have  acquired  what  title  Julia  A.  Johns  had 
to  the  triangular  tract  forming  a  part  of  said  lot  nine. 
When  the  deed  to  Johns  was  executed  the  main  channel  of 
the  Willamette  River  lay  between  lot  six  and  said  island, 
the  center  of  which  formed  the  boundary  line  between  the 
counties  of  Marion  and  Polk,  but  during  a  freshet  in  said 
river,  the  current  changed  its  course  and  thereafter  flowed 
west  of  said  island,  creating  a  new  channel,  and  the  old 
channel  gradually  filled  up,  so  that  a  large  part  of  the 
sand  and  gravel  therein  is  now  uncovered  at  low  water. 
The  defendants,  at  the  commencement  of  this  suit,  claim- 
ing authority  so  to  do  under  the  Johns'  deed  and  subse- 
quent mesne  conveyances  through  which  they  claim  title, 
were  digging  and  carrying  away  sand,  loam,  and  gravel 
from  the  triangular  tract  embraced  in  said  lot  nine,  and 
the  accretions  thereto,  in  the  old  channel.  The  plaintiff 
alleges  ownership  and  possession  of  said  lot  nine  and  the 
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accretions  thereto,  and  that  the  defendants  claim  to  have 
some  adverse  interest  or  estate  in  some  part  thereof,  and 
said  allegations  of  ownership  and  possession  having  been 
denied  by  the  defendants,  the  case  was  referred  to  W.  P. 
Williams  to  take  testimony,  and  upon  the  report  thereof 
by  the  referee,  the  court  found  for  the  defendants,  and  de- 
creed that  they  were  the  owners  in  fee  and  entitled  to  the 
possession  of  the  lands  in  controversy,  and  awarded  them 
their  costs  and  disbursements,  from  which  decree  the 
plaintiff  appeals.  Reversed. 

Messrs.  Tilmon  Ford,  and  8.  T.  Richardson,  for  Appellant. 

The  points  of  contention  between  appellants  and  re- 
spondents are  as  follows:  First,  appellants  claim  title  to 
the  land  in  controversy  by  virtue  of  the  deed  made  by  the 
board  of  school  land  commissioners,  set  forth  in  this  brief, 
(see  page  16,)  while  respondents  claim  they  acquired  prior 
title  to  the  land  in  controversy  under  and  by  virtue  of  the 
school  superintendent's  deed,  set  forth  in  this  brief,  (see 
pages  3,  4,)  which  appellants  claim  was  void,  and  also  that 
the  Territory  of  Oregon  and  the  State  of  Oregon  had  no 
interest  or  title  in  the  land  in  controversy  until  May 
twenty-seventh,  eighteen  hundred  and  ninety-one,  and  that 
the  school  deed,  if  a  superintendent's  deed  at  all,  would 
not  convey  after  acquired  title;  second,  the  respondents 
contend  that  the  school  superintendent's  deed  would  con- 
vey to  them  after  acquired  title  of  the  state  in  this  land, 
by  estoppel,  while  the  appellants  contend  that  the  state  is 
not  estopped  by  this  pretended  school  superintendent's 
deed. 

School  Superintendent's  Deed. — Appellants  contend  that 
the  deed  through  which  respondents  claim  title  (see  page 
3  of  this  brief)  does  not  convey  any  title  to  the  land  in 
controversy  for  the  following  reasons :  First,  because  the 
land  in  controversy  is  not  included  in  the  school  sections 


July,  1894.]     Salem  Imp.  Co.  v.  McOourt.  97 

sixteen  or  thirty-six,  nor  was  the  land  owned  by  the  state  or 
territory  in  any  capacity,  but  was  land  owned  at  the  time  the 
deed  was  made  (October  twentieth,  eighteen  hundred  and 
sixty,)  by  the  United  States,  and  title  did  not  pass  to  the 
State  of  Oregon  untilJune  eighteenth,  eighteen  hundred  and 
ninety-one,  at  which  time  it  was  selected  as  lieu  school  land; 
second,  there  never  was  any  grant  to  the  Territory  of  Ore- 
gon of  school  lands,  and  the  Territory  of  Oregon  did  not 
own  any  school  lands.  The  grant  of  school  lands  in  Ore- 
gon was  made  by  the  United  States,  in  the  act  admitting 
the  State  of  Oregon  to  the  Union,  (see  Hill's  Code,  volume 
I,  p.  123,  §  4,)  passed  February  fourteenth,  eighteen  hun- 
dred and  fifty-nine,  and  the  act  of  the  Territory  of  Oregon 
authorizing  the  school  superintendent  to  convey  school 
lands  was  a  nullity  because  the  Territory  of  Oregon  never 
at  any  time  owned  any  school  lands,  nor  did  the  United 
States  ever  grant  any  school  land  to  the  Territory  of  Ore- 
gon. The  only  grant  of  land  the  Territory  of  Oregon  ever 
received  was  the  grant  of  two  townships  of  land  for  the 
establishment  of  a  territorial  university  (see  section  11, 
volume  II,  Hill's  Code,  p.  1797;  also  section  26,  p.  1805,)  and 
the  "Oregon  City  claim"  (section  12,  volume  II,  Hill's  Code, 
p.  1797);  third,  the  act  did  not  authorize  the  county  school 
superintendent  of  Marion  County  to  convey  land  situated 
in  Polk  County.  The  boundary  line  of  Polk  County  was 
established  in  eighteen  hundred  and  forty-five  as  the  mid- 
dle of  the  main  channel  of  the  Willamette  River  as  it 
then  ran:  Hill's  Code,  edition  of  1887,  p.  1089,  §  2277. 
(This  section  was  amended  by  the  legislature  of  eighteen 
hundred  and  ninety-one).  The  testimony  shows  conclu- 
sively that  the  main  channel  of  the  Willamette  River  was 
at  that  time  running  on  the  south  and  east  side  of  this 
land,  and  that  it  was  on  the  Polk  County  side  of  the  main 
channel  of  the  river  when  the  act  was  passed  defining  the 
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line,  and  though  the  river  should  change  its  bed  after- 
wards it  would  not  change  the  boundary  line  of  the  coun- 
ties; fourth,  The  act  of  the  Territory  of  Oregon  authoriz- 
ing the  school  superintendent  to  convey  school  lands  was 
nullified  by  the  constitution  of  Oregon,  which  was  adopted 
after  the  passage  of  said  act  The  constitution  provides 
that  the  governor,  secretary  of  state,  and  state  treasurer 
shall  constitute  the  board  for  the  sale  of  school  and  uni- 
versity lands,  (see  article  VIII,  section  5,  Constitution  of 
Oregon,)  and  this  section  means  they  are  to  have  the  ex- 
clusive sale  of  the  school  lands,  and  the  supreme  court  of 
this  state  in  construing  this  section  of  the  constitution 
held  in  the  case  of  Ftetechtier  v.  Chadurick,  5  Or.  152,  that 
an  act  passed  in  eighteen  hundred  and  sixty-eight,  author- 
izing the  county  treasurer  to  handle  school  money  was 
void,  because  it  was  taking  it  out  of  the  power  of  the 
board. 

Estoppel. — Respondents  contend  that  the  State  of  Ore- 
gon and  appellants,  its  grantees,  are  estopped  by  this  old 
school  superintendent's  deed  to  set  up  after-acquired  title, 
and  that  the  after-acquired  title  of  the  state,  as  soon  as  it 
vested  in  the  state  in  June,  eighteen  hundred  and  ninety- 
one,  passed  to  respondents  by  this  deed.  But  this  is 
not  well  taken  for  the  following  reasons:  First,  if  they 
wished  to  avail  themselves  of  an  estoppel  they  should 
have  plead  it  in  this  suit:  Rugh  v.  Ottenheimer,  6  Or.  231; 
Remillard  v.  Prescott,  8  Or.  37.  Second,  this  deed  is  the 
common  form  of  quitclaim  deed  used  in  this  state,  and 
will  not  convey  after-acquired  title:  Shively  v.  Welch,  2  Or. 
288.  And  this  rule  is  true  in  all  the  states  except  where 
there  is  a  statute  to  the  contrary,  either  in  relation  to 
a  quitclaim  or  a  bargain  and  sale  deed,  or  any  other 
deed  that  does  not  contain  a  warranty  or  covenant  of 
title.  Our  Code  goes  farther  and  expressly  provides  that 
no  covenant  shall  be  implied:   Section  3007,  Hill's  Code. 
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We  quote  from  Rawle  on  Covenants,  p.  390,  et  seq.  "But 
this  doctrine  which  we  have  seen  is  unsupported  by  early 
authority,  was  soon  after  abandoned,  and  it  was  held,  re- 
versing the  cases  referred  to,  that  where  one  conveyed 
land  to  which  he  had  no  title  by  deed  of  bargain  and 
sale  containing  no  covenants  for  title,  nor  any  intimation 
that  the  grantee  expected  to  become  invested  with  an 
estate  of  a  particular  description,  a  subsequently  acquired 
title  would  not  inure  to  the  benefit  of  the  grantee,  even  as 
against  the  grantor  and  his  heirs.  This  decision  has  been 
almost  constantly  followed,  and  a  large  class  of  cases,  both 
in  New  York  and  throughout  the  United  States  generally, 
have  seemed  to  settle  upon  the  conclusion  that,  as  a  gen- 
eral rule,  in  order  that  an  after-acquired  estate  should  pass 
by  an  estoppel,  it  is  necessary  that  the  deed  should  con- 
tain covenants  for  title  of  some  sort  or  kind."  Third,  our 
Code  in  relation  to  school  land  provides  only  the  title  then 
in  esse  shall  pass  ( see  Deady's  Code,  1845  to  1864,  at  top 
of  page  886).  Fourth,  the  territorial  act  under  which  this 
deed  was  made  did  not  authorize  the  school  superintendent 
to  make  a  deed  with  covenants  of  title,  nor  did  it  authorize 
him  to  make  a  deed  to  lands  then  not  school  lands;  nor 
can  any  covenants  of  title  be  demanded  of  a  ministerial 
vendor,  crown,  or  commonwealth,  nor  can  any  covenants 
be  implied  from  any  words  of  grant  or  leasing:  Rawle  on 
Covenants  of  Title,  pp.  51  and  52.  Fifth,  unless  the  person 
executing  a  power  for  another  is  authorized  by  the  power 
to  make  covenants  of  title,  any  covenants  he  makes  will 
not  bind  his  principal  with  relation  to  private  persons,  and 
will  be  void  in  excess  of  the  power  given:  Howe  v.  Har- 
rington, 18  N.  J.  Eq.  495;  Nixon  v.  Hyserot,  5  Johns.  58; 
Gibson  v.  Colt,  7  Johns.  390;  Martindale  on  Conveyancing, 
p.  199. 

Messrs.  Bonham  &  Holmes,  for  Respondents. 
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Opinion  by  Mr.  Justice  Moore. 

The  plaintiff  contends  that  the  superintendent's  deed 
conveyed  no  title,  while  the  defendants  contend  that  Johns, 
their  grantor,  having  obtained  a  deed  which  purported  to 
convey  the  fee  simple  title  to  the  land  in  controversy,  the 
state  is  estopped  from  claiming  any  after- acquired  title, 
and  that,  plaintiff's  grantors  having  obtained  their  deed 
from  the  state  with  notice  of  the  prior  recorded  deed,  the 
legal  title  inured  to  the  defendants.  Section  20  of  the  act 
of  congress,  approved  August  fourteenth,  eighteen  hun- 
dred and  forty -eight  (9  U.  S.  Stat.  323),  reserved  sections 
numbered  sixteen  and  thirty-six  in  each  township  in  the 
Territory  of  Oregon  for  the  support  of  schools  therein, 
and  on  July  seventh,  eighteen  hundred  and  fifty-three, 
another  act  of  congress  was  approved  (10  U.  S.  Stat.  150), 
which  authorized  the  legislative  assembly  of  the  territory 
to  appoint  the  county  commissioners  of  the  several  coun- 
ties, or  such  other  officer  as  it  should  direct,  to  select 
lands  in  lieu  of  sections  sixteen  and  thirty-six  when  they 
had  been  taken  under  the  donation  law,  or  were  otherwise 
disposed  of.  Whereupon  the  legislative  assembly,  in  pur- 
suance of  this  authority,  passed  an  act,  January  thirty- 
first,  eighteen  hundred  and  fifty-five  (Session  Laws,  1855,  p. 
465),  appointing  the  school  superintendent  of  each  county 
to  select  lands  in  his  county  in  lieu  of  lands  in  sections 
sixteen  and  thirty-six  lost  to  the  territory  by  donation  or 
otherwise,  and  on  January  twenty-sixth,  eighteen  hundred 
and  fifty-six,  passed  another  act  (Session  Laws,  1856,  p. 
69),  which  authorized  the  said  superintendent  to  sell  the 
school  lands  in  their  respective  counties,  for  cash  or  upon 
time,  and  upon  the  payment  of  the  purchase  price  to  exe- 
cute deeds  thereto.  Section  4  of  the  act  of  congress, 
approved  February  fourteenth,  eighteen  hundred  and  fifty- 
nine   (11  U.   S.   Stat  383),  granted  sections  numbered 
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sixteen  and  thirty-six  in  every  township  to  the  State  of 
Oregon,  and  it  was  provided  therein  that  where  either  of 
said  sections,  or  any  part  thereof,  had  been  sold  or  other- 
wise disposed  of,  other  lands  equivalent  thereto  should  be 
granted  upon  certain  conditions  therein  named.  These 
conditions  were  accepted  by  the  legislative  assembly  of 
the  State  of  Oregon  June  third,  eighteen  hundred  and  fifty- 
nine  (Hill's  Code,  125),  and  the  state  thereupon  became 
vested  with  the  legal  title  to  sections  sixteen  and  thirty- 
six,  and  such  other  land  as  had  been  selected  by  the  school 
superintendents  in  lieu  thereof.  It  will  thus  be  seen  that 
the  school  superintendent  of  Marion  County  had  authority, 
under  the  acts  of  congress,  and  of  the  legislative  assem- 
bly of  the  Territory  of  Oregon,  to  select  such  lieu  lands  in 
his  county,  but  that  at  the  time  his  deed  was  executed  the 
state  had  no  title  to  any  part  of  lot  nintf,  which  was  situ- 
ated in  the  county  of  Polk,  and  the  question  to  be  decided 
is,  would  the  title  to  the  triangular  tract  on  the  island, 
embraced  in  the  superintendent's  deed,  inure  to  Johns 
when  the  state  acquired  the  legal  title? 

Section  6  of  the  act  of  January  twenty-sixth,  eighteen 
hundred  and  fif ty-eix,  authorized  the  school  superintendent 
to  execute  and  deliver  to  the  purchaser  of  school  lands  a 
bond  conditioned  that  he  and  his  successor  in  office  would 
execute  and  deliver  to  such  purchaser  or  his  assigns  a 
proper  deed  in  fee  simple,  upon  the  payment  of  the  pur- 
chase price  and  interest.  Section  5  of  article  VIII  of  the 
state  constitution  created  a  board  of  commissioners  for 
the  sale  of  school  and  university  lands,  consisting  of  the 
governor,  secretary  of  state,  and  state  treasurer,  and  pro- 
vided that  its  powers  and  duties  should  be  such  as  might 
be  prescribed  by  law,  but  no  statute  authorizing  said  board 
to  make  sale  of  school  lands,  or  to  execute  deeds  to  pur- 
chasers thereof  was  enacted  by  the  legislative  assembly 
of  the  state  until  October  twenty-second,  eighteen  hundred 
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and  sixty-four:  Deady's  Code  of  Oregon,  1845  to  1864, 
p.  884.  Section  7  of  artitle  XVIII  of  said  constitution 
provided  that  all  laws  in  force  in  the  Territory  of  Oregon 
when  the  constitution  took  effect,  and  consistent  therewith, 
should  continue  in  force  until  altered  or  repealed.  The 
state  having  acquired  the  legal  title  to  sections  sixteen  and 
thirty-six,  together  with  such  other  lands  as  had  been 
properly  selected  in  lieu  thereof,  the  school  superintendent 
of  Marion  County,  on  October  twentieth,  eighteen  hundred 
and  sixty,  under  the  territorial  act  of  January  twenty- 
sixth,  eighteen  hundred  and  fifty-six,  executed  and  deliv- 
ered to  Johns  a  deed,  of  which  the  following  is  a  copy: 
••  Know  all  men  by  these  presents,  that  whereas  I,  B.  P. 
Bonham,  superintendent  of  common  schools  in  and  for  the 
county  of  Marion«and  State  of  Oregon,  in  pursuance  of  an 
act  passed  by  the  legislative  assembly  of  the  Territory  of 
Oregon  on  the  twenty-sixth  day  of  January,  eighteen 
hundred  and  fifty-six,  did,  on  the  eighth  day  of  September, 
eighteen  hundred  and  fifty-seven,  sell  to  John  A.  Johns 
three  hundred  and  eighteen  and  sixty-four  hundredths 
acres  of  the  common  school  land  of  said  Marion  County 
for  the  sum  of  six  hundred  and  thirty-seven  dollars  and 
twenty -four  cents;  and  whereas  the  said  John  A.  Johns 
has  paid  into  the  treasury  of  said  Marion  County  the  full 
purchase  price  of  said  land,  wherefore  I,  the  said  B.  P. 
Bonham,  do  by  these  presents  bargain,  sell,  and  convey 
unto  said  John  A.  Johns  the  following  described  tracts  or 
parcels  of  school  land  as  described  on  the  plats  of  the 
United  States,  to  wit:  The  south  half  of  the  southwest 
quarter  of  section  twenty -eight  in  township  seven  north 
of  range  three  west  *  *  *  containing  three  hundred 
and  eighteen  and  sixty-four  hundredths  acres  of  land,  more 
or  less.  To  have  and  to  hold  the  said  premises,  with  all 
the^  appurtenances  thereunto  belonging,  unto  the  said 
John  A.  Johns,  his  heirs  and  assigns,  in  fee  simple  forever. 
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••In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  this  twentieth  day  of  October,  eighteen  hundred  and 
sixty. 

[SEAL.]  "B.    F.    BONHAM, 

••Superintendent  of  common  schools  in  and  for  the  county 
of  Marion,  State  of  Oregon." 

It  will  be  seen  from  the  foregoing  that  the  superin- 
tendent had  authority  to  sell  the  school  lands  of  Marion 
County,  Oregon,  and  to  convey  the  same  by  a  fee  simple 
title,  and  the  deed  therefor  is  to  all  intents  and  purposes  a 
patent  of  the  State  of  Oregon:  Dolph  v.  Barney,  5  Or.  191. 
At  common  law,  when  the  mode  of  assurance  was  a  feoff- 
ment, fine,  or  common  recovery,  an  estate  actually  passed 
by  operation  of  the  doctrine  of  estoppel,  which  not  only 
divested  the  party  of  what  interest  he  then  had  in  the  land, 
but  of  every  estate  which  he  might  thereafter,  by  any  pos- 
sibility, acquire,  and  this  doctrine  is  now  applied  to  mod- 
ern covenants;  but  a  grant  or  a  release  did  not  have  this 
effect,  and  hence  deeds  of  bargain  and  sale,  lease  and  re- 
lease, have  no  greater  effect  by  way  of  estoppel  than  the 
common- law  grant  or  release.  "When,  however,"  says 
Mr.  Bawle,  in  his  work  on  Covenants  for  Title,  388,  "it  has 
distinctly  appeared  in  such  conveyance,  either  by  a  recital, 
an  admission,  a  covenant,  or  otherwise,  that  the  parties 
actually  intended  to  convey  and  receive,  reciprocally,  a 
certain  estate,  they  have  been  held  to  be  estopped  from 
denying  the  operation  of  the  deed  according  to  this  in- 
tent" In  Van  Bensaelar  v.  Kearney,  11  How.  325,  it  was 
held  that  if  the  grantor  sets  forth  on  the  face  of  the  in- 
strument by  way  of  recital  or  averment  that  he  is  seized 
or  possessed  of  a  particular  estate  in  the  premises,  and 
which  estate  the  deed  purports  to  convey,  the  grantor  and 
all  persons  in  privity  with  him  shall  be  estopped  from 
ever  afterward  denying  that  he  was  so  seized  and  possessed 
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at  the  time  he  made  the  conveyance.  In  Taggart  v.  Bisley, 
1  Or.  235,  the  doctrine  announced  in  the  preceding1  case 
was  quoted  with  approval,  and  it  was  there  held  that  from 
the  language  employed  in  the  deed  it  was  evident  the 
grantor  intended  to  convey,  and  the  grantee  expected  to 
become  invested  with,  the  land  itself  in  fee  simple,  and 
that  a  covenant  for  quiet  enjoyment  estopped  the  grantor 
from  setting  up  an  after-acquired  title.  The  case  of  Bailey 
v.  McCoy,  8  Or.  259,  was  an  action  to  recover  damages  for 
an  alleged  breach  of  certain  covenants  in  a  deed  which 
purported  to  convey  only  the  right,  title,  and  interest  of 
the  grantors  in  certain  premises,  with  covenants  of  owner- 
ship, freedom  from  incumbrances,  and  general  warranty. 
It  was  there  held,  affirming  the  doctrine  of  Taggart  v. 
Bisley,  4  Or.  235,  that  the  action  was  maintainable.  In 
Wilson  v.  McEwan,  7  Or.  87,  it  was  held  that  a  power  ap- 
pointing an  attorney  to  bargain  and  sell  or  dispose  of  in 
any  manner  he  might  see  fit  any  lot  as  fully  and  effectu- 
ally as  the  principal  could  do  if  personally  present,  author- 
ized the  attorney  to  execute  a  warranty  deed  upon  a  sale 
of  said  property,  thus  affirming  the  doctrine  announced  in 
Taggart  v.  Bisley,  4  Or.  235,  also  held  that  the  grantees  of 
the  principal  were  estopped  from  setting  up  any  after- 
acquired  title. 

In  the  case  at  bar,  the  superintendent,  in  pursuance  of 
the  statute  then  in  force,  executed  and  delivered  a  deed  to 
defendant's  grantor  which,  upon  its  face,  purported  to 
convey  an  estate  in  fee  simple  forever,  and  expresses  a 
manifest  intention  to  deal  with  the  land  itself  and  not  with 
a  mere  interest  therein,  which  deed  having  been  accepted 
by  the  grantee,  it  must  be  presumed  the  parties  actually 
intended  to  convey  and  receive  reciprocally  the  estate 
therein  specified,  and  it  only  remains  to  be  seen  whether 
the  state  is  estopped  from  denying  the  operation  of  the 
deed  according  to  this  intent.     While  there  is  a  conflict  of 
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authority  upon  this  question  in  cases  where  the  officers 
have  acted  within  the  scope  of  their  powers,  the  courts 
have  uniformly  held  that  the  doctrine  of  estoppel  cannot 
be  invoked  against  the  estate  in  support  of  the  unauthor- 
ized acts  of  its  officers  and  agents,  however  long  acqui- 
esced in:  Attorney- General  v.  Marr,  55  Mich.  445;  Pulaski 
County  v.  State,  42  Ark.  118;  Day  Company  v.  State,  68  Tex. 
526.  In  State  ex  rel.  Lott  v.  Brewer,  64  Ala.  287,  it  was  held 
that  all  who  deal  with  the  officers  or  agents  of  the  govern 
ment  must  inquire  at  their  peril  into  the  extent  of  their 
power,  and  that  the  act  of  no  agent,  public  or  private,  not 
within  the  scope  of  the  agency,  can  bind  the  principal  by 
way  of  estoppel,  no  matter  how  much  reliance  may  have 
been  placed  upon  it  *4  A  state,"  says  Mr.  Throop,  in  his 
work  on  Public  Officers,  §  551,  "is  never  estopped  on 
the  ground  that  its  agent  is  acting  under  an  apparant 
authority  which  is  not  real."  Assuming  that  the  term, 
"in  fee  simple  forever,"  as  used  in  the  superintendent's 
deed,  was  sufficient  to  convey  an  after-acquired  estate,  it 
could  only  apply  to  state  lands  in  Marion  County.  The 
superintendent  had  no  authority  to  sell  or  convey  the 
school  lands  situated  in  the  county  of  Polk,  and  the  at- 
tempt on  his  part  to  do  so  was  unauthorized.  And  as  the 
state  is  only  estopped  by  the  acts  of  its  agents  and  officers 
when  done  within  the  scope  of  their  authority,  the  doc- 
trine of  estoppel  cannot  be  invoked  in  the  case  at  bar. 

The  plaintiff,  in  substance,  alleged  that  accretions  hav- 
ing been  gradually  formed  on  the  east  side  of  said  lot 
nine  had  caused  said  river  to  recede  till  the  old  channel 
has  become  filled  with  sand,  gravel,  and  loam,  and  the  river 
now  flows  on  the  west  side  of  said  lot,  and  that  the  east 
boundary  thereof  has,  in  consequence  of  such  accretions, 
been  extended  to  the  center  of  the  old  river  bed,  which 
was  described  by  course  and  distance.     This  allegation 
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was  stricken  out  by  the  court,  and,  as  the  plaintiff  con- 
tends, erroneously.  We  think  the  allegation  was  material 
and  presented  an  issue  as  to  the  boundary  between  the 
estates  of  the  parties  hereto.  The  court  must  take  judi- 
cial knowledge  that  the  Willamette  River,  as  it  flowed  be- 
tween lots  six  and  nine,  was  a  public  navigable  stream 
(Shaw  v.  Oswego  Iron  Company,  10  Or.  371),  and  hence  the 
title  to  the  bed  thereof  was  in  the  state:  Gould  on 
Waters,  §  158.  If  by  any  sudden  change  in  the  course  of 
the  river,  the  old  bed  became  filled  with  sand,  gravel,  and 
loam,  the  state  was  was  not  thereby  divested  of  its  legal 
title,  and  neither  plaintiff  nor  defendant  could  claim  any 
interest  therein,  except  as  to  such  parts  as  had  been  added 
to  their  respective  estates  by  imperceptible  accretions, 
and  the  line  where  such  accretions  met  would  become  the 
boundary  of  their  estates:  Buse  v.  Russell,  86  Mo.  209. 
This  was  an  issue  tendered  by  the  plaintiff,  which  it  was 
entitled  to  have  tried,  if  contested,  and  the  motion  to  strike 
the  said  allegation  from  the  complaint  must  be  overruled. 
Ejectment  is  the  proper  remedy  for  settling  questions  of 
disputed  boundaries,  but  equity  having  obtained  jurisdic- 
tion for  the  purpose  of  quieting  the  title  to  the  disputed 
tract  will  retain  it  for  the  purpose  of  ascertaining  the  ex- 
tent of  the  accretions  thereto  when  controverted  by 
others.  The  decree  appealed  from  will  therefor  be  re- 
versed, and  a  decree  entered  here  for  plaintiff  that  it  is 
the  owner  in  fee  of  said  lot  nine,  together  with  the  accre- 
tions, if  any,  and  quieting  its  title  thereto,  and  that  the 
cause  be  remanded  to  the  court  below  to  determine  the 
question  of  boundary,  if  the  allegation  so  erroneously 

stricken  out  shall  be  controverted. 

Reversed. 
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CURTIS  v.   SESTANOVICH. 

[87  Pac  Rep.  67.] 

L  Notice  of  Mechanics*  Libit — Presumption — Name  of  Owheb— Code, 
I  3673. —  A  notice  of  a  mechanics'  lien,  which  states  that  the  building  on 
which  the  lien  is  claimed  was  erected  for  a  designated  person  upon  real 
property  owned  by  him,  sufficiently  shows  that  such  person  was  the  owner 
of  the  building,  for  the  presumption  is  that  the  building  is  attached  to  the 
land  upon  which  it  is  erected.  While  this  is  not  a  direct  and  positive  state- 
ment that  any  person  owned  the  building,  it  is  a  sufficient  statement  of 
ownership  to  satisfy  the  requirements  of  section  3673,  Hill's  Code,  in  that 
regard :  Gordon  v.  Deal,  23  Or.  154,  distinguished. 

2.  Notice  of  Mechanics'  Lien— Name  of  Person  to  Whom  Materials  Were 

Fubnished — Code,  J  3673.—  A  notice  of  lien  which  sets  forth  that  the 
claimant  has  furnished  materials  which  were  used  in  constructing  a  cer- 
tain building,  and  "  that  the  materials  so  furnised  to  said  S.  and  used  in 

said  building"  consisted  of ,  sufficiently  states  that  the  materials  were 

furnished  to  8.,  and  satisfies  the  requirements  of  section  3673,  Hill's  Code, 
in  that  regard. 

3.  Notice  of  Mechanics'  Lien— Relation  Between  Owner  and  Contractor 

— Inference.— The  relation  existing  between  the  owner  of  the  building  and 
the  person  having  charge  of  the  construction  thereof  should  be  stated  in 
the  notice,  when  the  employment  was  not  at  the  instance  of  the  owner, 
since  it  is  by  virtue  of  this  relation  that  the  agent  has  authority  to  bind 
the  property  of  his  principal :  Malarkey  v.  Rankin,  23  Or.  593,  cited  and 
approved.  A  notice  of  lien  stating  that  S.  was  an  orispnal  contractor  for 
constructing  a  building  for  H.  sufficiently  shows  that  the  contract  was 
made  with  EL;  the  relation  of  the  parties  is  necessarily  inferred  from  this 
statement. 

4.  Notice  of  Mechanics*   Lien— Statement  of  Demand— Code,  {3673. — 

Under  section  3673,  Hill's  Code,  it  is  not  necessary  that  the  notice  of  lien 
should  contain  an  itemized  statement  of  the  demand:  Ainslie  v.  Kohn, 
16  Or.  363,  approved  and  followed. 

5.  Notice  of  Mechanics'  Lien— Date  of  Completion  of  Building— Code, 

\  3673.— The  notice  of  lien  need  not  state  the  date  of  the  completion  of  the 
building,  if  the  lien  notice  Is  in  fact  filed  within  thirty  days  after  the  com- 
pletion thereof! 

Appeal  from  Marion:  Geo.  H.  Burnett,  Judge. 
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This  is  a  suit  to  foreclose  a  mechanics'  lien.  The  Pa- 
cific Builders'  Supply  Company,  a  corporation,  furnished 
materials  to  the  contractors,  Sestanovich  &  Childs,  to  be 
used,  and  which  were  used,  in  the  construction  of  a  brick 
building  at  Salem,  Oregon,  for  John  Hughes;  and,  not 
having  received  full  payment  therefor,  filed  with  the 
proper  county  clerk,  on  the  twentieth  day  of  July,  eight- 
een hundred  and  ninety-two,  a  duly  verified  claim  of  lien, 
of  which  the  following  is  a  copy:  "Know  all  men  by  these 
presents,  that  the  Pacific  Builders'  Supply  Company,  a 
corporation  under  the  laws  of  the  State  of  Oregon,  has, 
by  virtue  of  a  contract  heretofore  made  with  Sestanovich 
&  Childs,  George  Ham,  Joseph  Nickum,  and  Wm.  J.  Kelly. 
of  the  firm  of  Ham,  Nickum  &  Company  of  Portland,  Ore- 
gon, performed  labor  upon  and  furnished  materials  to  be 
used  in,  and  which  were  used  in,  the  construction,  altera- 
tion, repair,  and  completion  of  a  brick  building  at  Salem, 
Oregon,  upon  the  premises  hereinafter  described,  for  John 
Hughes,  the  said  Sestanovich  &  Childs,  and  George  Ham, 
Joseph  M.  Nickum,  Wm.  J.  Kelly,  of  the  firm  of  Ham, 
Nickum  &  Company,  being  the  original  contractors,  and 
having  a  contract  for  the  erection,  repair,  alteration,  and 
completion  of  said  building,  upon  said  property  belong- 
ing to  said  John  Hughes.  That  the  materials  so  furnished 
to  said  Sestanovich  &  Childs,  George  Ham,  Joseph  M. 
Nickum,  and  Wm,  J.  Kelly,  of  the  firm  of  Ham,  Nickum 
&  Company,  and  used  in  said  building,  and  the  labor  per- 
formek  upon  said  building,  consisted  of  pressed  brick  and 
terra  cotta,  which  said  materials  and  labor  are  more  fully 
set  out  and  described  in  the  bill  of  particulars  hereto  an- 
nexed, and  marked  Exhibit  *A'  and  made  a  part  hereof,  and 
being  of  the  reasonable  value  of  ($725.43)  seven  hundred 
and  twenty-five  and  forty-three  hundredths  dollars.  The 
land  upon  which  said  buildings  are  constructed  was,  at 
the  time  said  contract  was  made  with  said  Sestanovich  & 
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Childs,  George  Ham,  Joseph  M.  Nickum,  and  Wm.  J. 
Kelly,  of  the  firm  of  Ham,  Nickum  &  Company,  and  still 
is,  owned  by  the  said  John  Hughes,  and  said  land  is  known 
and  particularly  described  as  follows:  *  *  *  That  the 
contract  and  reasonable  price  of  said  materials  furnished 
and  labor  performed  by  the  said  Pacific  Builders'  Supply 
Company  to  be  used  in,  and  which  were  used  in,  the  con- 
struction, repair,  and  furnishing  of  said  buildings,  was  and 
is  the  sum  of  seven  hundred  and  twenty-five  and  forty- 
three  hundredths  dollars,  upon  which  there  has  been  paid 
the  sum  of  one  hundred  dollars,  and  no  more,  leaving  a 
balance  due  of  six  hundred  and  twenty -five  and  forty-three 
hundredths  dollars,  after  deducting  all  just  credits  and 
offsets,  the  whole  of  which  is  past  due.  That  said  bill  of 
particulars  hereto  annexed  and  marked  Exhibit  'A'  shows 
the  amount  and  kind  of  materials  furnished  and  labor  per- 
formed, all  of  which  was  furnished  and  performed,  as 
aforesaid,  the  price  of  which  and  the  time  when  the  same 
were  furnished  and  performed,  giving  the  credits  for  all 
payments  thereon,  and  deducting  all  that  ought  to  be  de- 
ducted therefrom,  and  exhibits  the  balance  justly  due  to 
the  said  Pacific  Builders'  Supply  Company,  and  contains  a 
true  statement  of  their  demand  after  deducting  the  just 
credits  and  offsets.  That  it  is  the  intention  of  the  said 
Pacific  Builders'  Supply  Company  to  claim  the  benefit  of 
an  act  of  the  legislative  assembly  of  the  State  of  Oregon, 
entitled  *An  act  for  securing  liens  for  mechanics,  laborers, 
material  men,  and  others,  and  prescribing  the  manner  of 
their  enforcement,'  approved  February  eleventh,  eighteen 
hundred  and  eighty -five,  and  amendments  thereto,  and  to 
secure  and  hold  a  lien  upon  the  premises  hereinafter  de- 
scribed, and  upon  the  buildings  before  mentioned  and 
described,  with  the  land  upon  which  the  same  are  erected, 
together  with  convenient  space  around  the  said  building 
and  about  the  same,  or  so  much  as  may  be  required  for  a 
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convenient  use  and  occupation  thereof.  That  thirty  (30) 
days  have  not  elapsed  since  the  said  Pacific  Builders1  Sup- 
ply Company  has  ceased  to  furnish  the  materials  for  and 
perform  the  labor  aforesaid  upon  said  building,  nor  has 
thirty  (30)  days  elapsed  since  the  completion  of  said 
building. 

"The  Pacific  Builders'  Supply  Company, 

"By  C.  H.  Richards,  Agent" 

On  the  third  day  of  August,  eighteen  hundred  and 
ninety-two,  the  company  commenced  this  suit  to  foreclose 
the  alleged  lien,  but  the  said  corporation  having  thereafter 
made  a  general  assignment  to  E.  D.  Curtis,  he  was,  by  or- 
der of  the  court,  substituted  therefor.  The  court,  at  the 
hearing,  held  the  lien  valid,  and  decreed  a  sale  of  the 
property  to  pay  the  amount  claimed,  with  costs  and  dis- 
bursements, one  hundred  dollars  attorney's  fees,  and  three 
dollars  for  preparing  and  recording  the  notice  of  lien, 
from  which  decree  all  the  defendants,  except  John  Hughes, 
appeal.  Several  objections  are  urged  to  the  sufficiency  of 
the  notice  or  claim.  It  is  contended  that  it  fails  to  give 
or  state  in  direct,  clear,  and  positive  terms  (1)  the  name 
of  the  owner  of  the  building  for  which  the  materials  were 
furnished;  (2)  to  whom  the  materials  were  furnished;  (3) 
the  relations  existing  between  the  owner  and  the  persons 
to  whom  such  materials  were  furnished;  (4)  a  true  state- 
ment of  the  demand  with  debits,  credits,  and  dates;  (5) 
the  date  of  the  completion  of  the  building,  or  when  the 
materials  were  furnished;  and  (6)  it  is  further  contended 
that  it  appears  from  the  record  that  the  claim  was  not 
filed  within  thirty  days  after  the  materials  were  furnished, 
or  within  that  time  after  the  completion  of  the  building. 

Affirmed. 

Mr.  Albert  H.  Tanner  (Messrs.  John  H.  and  Hiram  E. 
Mitchell  on  the  brief),  for  Appellants. 
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The  notice  of  intention  to  claim  a  lien  which  is  filed 
and  recorded  with  the  county  clerk  must  in  itself  contain 
all  the  statements  necessary  to  constitute  a  valid  lien 
against  the  property  to  be  charged,  and  allegations  in  the 
complaint  of  foreclosure  will  not  cure  defects  in  the  notice: 
Rankin  v.  Malarkey,  23  Or.  593,  32  Pac.  620;  Bertheolet  v. 
Parker,  43  Wis.  551;  McQlauflin  v.  Beeden,  41  Minn.  408; 
Gordon  v.  Deal,  23  Or.  153,  31  Pac.  287;  Warren  v.  Quade, 
29  Pac.  827,  (Wash.);  Jones  on  Liens,  §  1390;  Phillips  on 
Mechanics'  Liens,  §  342;  Minor  v.  Marshall,  27  Pac.  481. 

L  The  notice  of  an  intention  to  claim  a  lien  must 
allege  in  clear,  direct,  and  positive  terms  who  is  the  owner 
of  the  realty,  if  known,  and  if  not  known,  who  is  the 
reputed  owner,  and  who  is  the  owner  of  the  building, 
if  known,  and  if  not  known,  who  is  the  reputed  owner: 
2  Jones  on  Liens,  §  1397;  Phillips  on  Mechanics'  Liens, 
§  345;  Gordon  v.  Deal,  23  Or.  593,  31  Pac.  287;  Hooper  v. 
Flood,  54  Cal.  222;  Matter  v.  Falcon  Mining  Company,  18 
Nev.  209,  2  Pac.  50. 

IL  The  name  of  the  person  to  whom  the  materials 
were  furnished  must  be  alleged  in  direct  and  positive 
terms:  Rankin  v.  Malarkey,  23  Or.  593,  32  Pac.  620,  34  Pac. 
816;  Dillon  v.  Hart,  25  Or.  49,  34  Pac.  817.  The  notice 
states  that  the  claimant  has,  "by  virtue  of  the  contract 
heretofore  made  with  Sestanovich  &  Childs,  and  Ham, 
Nickum  &  Company  of  Portland,  Oregon,  performed  labor 
and  furnished  materials  to  be  used  in,  and  which  were  used 
in,  the  construction,  repair,  alteration,  and  completion  of  a 
brick  building  at  Salem,  Oregon,  upon  the  premises  here- 
inafter described,  for  John  Hughes."  There  is  no  state- 
ment in  the  notice  as  to  whom  the  materials  were  furnished. 
The  statement  that  the  claimant  had  by  virture  of  the 
contract  with  these  parties  furnished  materials  in  the  con- 
struction of  a  building  for  John  Hughes,  these  parties 
being  the  original  contractors,  and  having  a  contract  for 
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the  completion  of  said  building,  does  not  contain  any  state- 
ment or  amount  to  an  averment  that  the  materials  were 
furnished  either  to  these  parties  or  to  John  Hughes,  or  as 
to  whom  they  were  furnished.  The  statement  "that  the 
materials  so  furnished,"  in  another  paragraph,  when  not 
preceded  by  a  statement  of  the  manner  in  which  they  were 
furnished,  does  not  amount  to  a  direct  or  positive  aver- 
ment as  to  whom  they  were  furnished.  The  claimant, 
apparently,  had  a  contract  with  Sestanovich  and  others  to 
furnish  materials  for  John  Hughes,  and  Sestanovich  and 
others  were  erecting  the  building  on  land  owned  by 
Hughes.  Now,  what  means  the  statement  that  the  "ma- 
terials so  furnished"  to  Sestanovich  and  others?  Were 
they  furnished  to  Sestanovich  and  others  as  original  con- 
tractors, made  by  the  statute  agents  of  John  Hughes,  for 
John  Hughes,  or  were  they  furnished  to  Sestanovich  and 
others  ?  The  statement  that  the  "materials  so  furnished" 
to  Sestanovich  and  others,  referring  back  to  a  previous 
paragraph,  which  fails  to  state  to  whom  they  were  fur- 
nished, or  how,  renders  the  statement  uncertain  as  to 
whom  the  materials  were  furnished,  and  does  not  comply 
with  the  statute. 

In  the  case  of  Rankin  v.  Malarkey  the  notice  was  to 
the  effect  that  the  claimant  had,  by  virtue  of  a  con- 
tract with  McDonald  &  Company,  furnished  material  and 
lumber  in  the  erection  of  a  dwelling-house  upon  ground 
owned  by  C.  A.  Malarkey,  who  caused  the  dwelling  to 
be  erected,  and  that  the  reasonable  value  of  said  ma- 
terial "so  furnished"  was  the  sum  claimed.  It  was  held 
that  the  notice  did  not  contain  a  sufficient  statement  as  to 
whom  the  materials  were  furnished.  To  our  mind  the 
notice  in  the  Rankin  v.  Malarkey  case  was  better  than  the 
notice  in  this  case,  as  it  avered  that  C.  A.  Malarkey  was 
the  owner  and  caused  the  building  to  be  erected.     This 
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statement  does  not  appear  in  the  notice  now  under  con- 
sideration. 

IIL  The  relation  existing  between  the  owner  of  the 
building  erected  and  the  persons  to  whom  the  materials 
were  furnished  must  be  stated  in  direct  and  positive  terms: 
Rankin  v.  Malarkey,  23  Or.  593;  Rugg  v.  Hoover,  28  Minn. 
407;  Reindollar  v.  Flickinger  &  Company,  59  Md.  469;  2 
Jones  on  Liens,  §  1392;  Anderson  v.  Knudsen,  33  Minn.  172; 
Fairhaven  Land  Company  v.  Jordan,  32  Pac.  (Wash.),  730. 
The  notice  utterly  fails  to  show  what  connection  there  was 
between  the  owner  of  the  building  and  Sestanovich  and 
others,  and  John  Hughes.  It  says  that  Sestanovich  and 
others,  "being  the  original  contractors,  and  having  a  con- 
tract for  the  erection,  repair,  alteration,  and  completion  of 
said  building  upon  said  property  belonging  to  said  John 
Hughes."  There  is  no  statement  in  this  notice  that  Sesta- 
novich and  others  had  a  contract  with  John  Hughes  for 
the  erection,  or  repair,  or  alteration,  or  completion  of  any 
building.  It  says  Sestanovich  and  others  "were  the  orig- 
inal contractors,"  but  it  does  not  say  with  whom  they  con- 
tracted, nor  does  it  necessarily  follow,  from  any  statement 
in  the  notice,  as  to  whom  they  contracted  with.  It  is  true 
that  the  notice  states  that  John  Hughes  is  the  owner  of 
the  ground,  but  it  does  not  follow  that  their  contract  for 
the  erection  of  a  building  was  with  him.  Their  contract 
may  have  been  with  some  lessee  or  other  persons  who 
were  erecting  the  building.  We  might,  of  course,  infer 
that  the  contract  was  with  John  Hughes,  the  owner  of  the 
land,  but  such  inference  does  not  necessarily  follow  from 
what  is  stated  in  the  notice.  It  is  by  reason  of  the  contract 
with  the  owner  that  the  statute  permits  the  owner  to  be 
charged  with  the  cost  of  the  materials  and  labor  furnished 
by  a  subcontractor,  and  the  relation  between  the  owner 
and  contractor  must  be  stated. 

20  OB.—  is. 


114  Curtis  v.  Sestanovich.  [26  Or. 

IV.  The  notice  of  lien  must  contain  a  true  statement  of 
the  demand,  and  a  mere  general  statement  thereof,  with- 
out dates,  is  not  sufficient:  McWUliamsv.  Allen,  45  Mo.  573; 
Shackelford  v.  Beck,  80  Va.  575;  Huffman  v.  Walton,  46  Mo. 
613;  Carsvnv.  White,  6  Gill  (Md.),  17;  Rude  v.  Mitchell,  97 
Mo.  365;  2  Jones  on  Liens,  §§  1416-1417;  Phillipps  on  Me- 
chanics' Liens,  §§  349-352;  Corliss  &  Company  v.  Lewis,  46 
Mo.  App.  278;  Valentine  v.  Batason,  57  Iowa,  179. 

Section  3675  of  Hill's  annotated  laws,  requires  that  the 
claim  filed  with  the  county  clerk  should  contain  "a  true 
statement  of  his  demand  after  deducting  all  just  credits 
and  offsets."  The  particular  construction  of  this  require- 
ment, as  we  contend,  is  that  the  claimant  should  furnish 
an  itemized  statement  of  the  account,  showing  dates,  items 
of  debit  and  credit,  with  a  full  description  of  the  work  or 
materials  furnished,  so  that  the  owner  or  other  interested 
party  can  determine,  from  the  statement,  the  justness  or 
correctness  of  the  demand.  It  should  be  such  an  account 
or  statement  as  is  generally  understood  when  a  statement 
or  account  is  asked  to  be  rendered  between  business  men. 
A  reference  to  the  account  annexed  to  the  lien  notice  in 
this  case  shows  that  it  has  no  dates.  It  does  not  appear 
when  the  various  items  were  furnished.  It  does  not  show 
any  credit  or  the  amount  due  after  deducting  just  credits 
and  offsets,  nor  does  it  specify,  with  convenient  or  any 
certainty,  the  kind  of  material  furnished.  The  notice  of 
lien  purports  to  claim  for  labor,  as  well  as  material,  but 
the  account  does  not  indicate  what  part  of  the  claim  was 
for  material  or  what  part  was  for  labor. 

V.  Section  3673  of  Hill's  Annotated  Laws  requires  the 
subcontractor,  within  thirty  days  after  he  has  ceased  to 
labor  thereon  or  furnish  materials,  to  file  with  the  county 
clerk  his  claim.  The  notice  fails  utterly  to  show  when 
the  plaintiffs  ceased  to  furnish  labor  or  materials.  It. 
states  that  "  thirty  days  have  not  elapsed  since  the  Pacific 
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Builders'  Supply  Company  has  ceased  to  furnish  materials 
for  and  perform  labor  upon  said  building,  nor  has  thirty 
days  elapsed  since  the  completion  of  said  building.9'  The 
date  when  the  last  work  was  performed  or  the  last  ma- 
terial furnished  must  be  specifically  stated  in  the  notice: 
Lehman  v.  Thomas,  5  Watts  &  Ser.  262;  Behrer  v.  Ziegler,  3 
Watts  &  Ser.  258. 

Mr.  John  H.  Hall  (Mr.  Wilson  T.  Hume  on  the  brief),  for 
Respondent 

Opinion  by  Mr.  Justice  Moore. 

1.  The  statute  (section  3673,  Hill's  Code,)  requires  the 
claimant,  in  his  notice  of  lien,  to  state  the  name  of  the 
owner  of  the  building  sought  to  be  charged  with  the  lien. 
The  authorities  are  unanimous  in  support  of  the  doctrine 
that  what  the  statute  requires  in  order  to  perfect  the  lien 
is  a  condition  precedent,  and  must  be  complied  with  be- 
fore the  lien  can  attach  to  any  property.  The  lien  begins 
with  the  commencement  of  the  construction  of  the  build- 
ing, grows  with  its  growth,  and  ripens  with  its  comple- 
tion; but,  however  equitable  the  claim  may  be,  it  does  not 
attach  to  the  building  unless  the  claimant,  within  the  time 
prescribed  by  law,  prepares  and  files  a  notice  thereof  con- 
taining all  the  statutory  requirements.  When  the  lien 
once  attaches  to  the  building,  it,  by  relation,  also  attaches 
to  whatever  interest  the  owner  of  the  building  has  in  the 
soil  that  supports  it,  if  it  appears  from  the  notice  that  the 
owner  of  the  building  has  some  interest  therein.  "It  is," 
says  Strahan,  C.  J.,  in  Kezartee  v.  Marks,  15  Or.  535,  16 
Pac.  407,  "the  owner  of  'such  building  or  other  improve- 
ments' whose  name  must  be  specified  in  the  notice,  and 
not  the  owner  of  the  land  where  the  same  is  erected."  In 
Gordon  v.  Deal,  23  Or.  154,  31  Pac.  287,  Bean,  J.,  in  dis- 
cussing this  question,  says:  "It  is  not  sufficient  that  the 
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name  of  the  owner  appears  in  the  lien  incidentally,  or  as 
part  of  the  description  of  the  property,  but  that  he  is  the 
owner  of  the  building  sought  to  be  charged  must  appear 
on  the  face  of  the  lien  as  an  independent  matter,  either 
directly  or  by  necessary  inference."  The  statute  of  Cali- 
fornia (section  1157,  Code  of  Civil  Procedure,)  requires 
the  lien  claimant  to  state  in  his  notice  the  name  of  the 
owner  or  reputed  owner,  if  known.  In  Buss  Lumber  Com- 
pany v.  Qarrett8on,  87  Cal.  589,  25  Pac.  747,  the  lien  claim- 
ant had  stated  in  his  notice  that  Garrettson  was  the  owner 
of  a  lot,  giving  its  description,  and  that  he  entered  into  a 
written  contract  with  Wanberg  &  Nelson,  by  which  they 
agreed  to  erect  and  finish  for  him  a  building  on  said  lot. 
It  was  contended  that  the  claim  of  lien  was  defective  in 
that  it  did  not  state  the  name  of  the  owner  of  the  build- 
ing. The  court  in  that  case,  in  answer  to  the  objection, 
says:  "The  above  seems  to  be  a  sufficient  statement  that 
Garrettson  was  the  owner  of  the  building,  which  was 
erected  for  him  on  his  land,  and  that  the  materials  were 
furnished  to  Wanberg  &  Nelson,  his  contractors.  To  say 
that  the  name  of  the  owner  of  the  building,  and  the  names 
of  the  persons  to  whom  the  materials  were  furnished,  are 
matters  of  mere  inference,  since  it  does  not  necessarily 
follow  that  the  owner  of  the  land  is  the  owner  of  the 
building,  and  the  materials  might  have  been  furnished  to 
a  subcontractor,  or  other  persons,  seems  to  us  to  be  not 
even  a  plausible  argument. "  The  notice  in  the  case  at 
bar  distinctly  states  that  the  building  was  erected  for 
John  Hughes  upon  real  property  owned  by  him.  If  it  had 
stated  that  it  was  erected  for  some  other  person  on 
Hughes'  land,  there  then  might  be  some  question  as  to  the 
ownership  of  the  building.  A  house  is  presumed  to  be 
attached  to  the  land  upon  which  it  is  erected  (Northrup  v. 
Trask,  39  Wis.  515);  and  had  Hughes  conveyed  said  real 
property,  there  can  be  no  doubt  from  the  statement  con- 
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tained  in  the  notice  that  the  brick  building  erected  thereon 
would  have  passed  to  the  grantee  under  the  deed.  We 
think  that  while  it  is  not  stated  in  positive  and  direct 
terms  that  Hughes  was  the  owner  of  the  building,  it  is 
necessarily  implied  from  the  notice  of  lien  that  he  was 
such  owner.  The  statement  that  the  claimant  furnished 
materials  to  be  used,  and  which  were  used,  in  erecting  a 
building  for  John  Hughes  upon  real  property  owned  by 
him,  is  equivalent  to  saying  that  John  Hughes  owned  the 
building. 

2.  The  statute  (section  3673,  Hill's  Code,)  also  requires 
the  lien  claimant  to  state  in  his  notice  the  name  of  the  per- 
son to  whom  he  furnished  the  materials.  This  is  one  of 
the  essential  requisites  of  the  notice,  and  must  be  complied 
with  before  the  lien  can  attach:  Rankin  v.  Malarkey,  23  Or. 
593,  32  Pac.  620,  34  Pac.  816;  Dillon  v.  Hart,  25  Or.  49, 
34  Pac.  817.  It  is  averred  in  the  notice  that  the  claimant 
furnished  materials  to  be  used  in  the  construction  of  a 
brick  building,  etc.,  and,  in  a  subsequent  clause,  that  the 
materials  so  furnished  to  said  Sestanovich  and  others,  and 
used  in  said  building,  consisted  of  pressed  brick  and  terra 
cotta.  The  notice  might  have  stated  the  fact  in  more 
direct  terms,  but  it  is  quite  evident  from  an  inspection  of 
the  instrument  that  the  materials  were  delivered  to  Ses- 
tanovich and  others.  No  other  possible  conclusion  is  de- 
ducible  from  the  statement,  and  hence  it  complies  with 
the  statutory  requirement 

3.  The  contractual  relation  existing  between  the  owner 
of  the  building  and  the  person  having  charge  of  the  con- 
struction thereof  should  be  stated  in  the  notice,  when  the 
labor  has  been  done  or  the  materials  have  been  furnished 
at  the  instance  of  any  other  person  than  the  owner:  2  Jones 
on  Liens,  §  1392;  Rankin  v.  Malarkey,  23  Or.  593,  32  Pac 
620,  34  Pac  816;  Warren  v.  Quade,  3  Wash.  750,  29  Pac. 
827;  Heald  v.  Hodder,  5  Wash.  677,  32  Pac  728.     It  is  by 
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virtue  of  this  relation  that  the  agent  has  authority  to  bind 
the  property  of  his  principal  for  labor  done  and  material 
furnished  in  the  construction,  alteration,  or  repair  of  build- 
ings: Hill's  Code,  §  3669.  And  since  the  notice  should 
show  a  prima  fade  right  to  the  lien,  it  is  essential  to 
its  validity  that  the  relation  existing  between  the  parties 
should  appear  on  the  face  of  the  instrument,  either  di- 
rectly or  by  necessary  inference.  The  notice  in  the  case 
at  bar  states  that  Sestanovich  and  others  were  the  original 
contractors,  and  had  a  contract  for  the  construction  of  a 
building  for  John  Hughes.  It  is  not  averred  in  the  notice 
that  said  contract  was  made  with  Hughes,  but  we  think  it 
is  reasonably  inferred  therefrom.  If  the  notice  had  alleged 
that  Sestanovich  and  others  were  subcontractors,  it  would 
not  have  followed  that  the  contract  had  been  made  with 
Hughes,  but  having  alleged  that  they  were  original  con- 
tractors for  the  erection  of  a  building  for  John  Hughes, 
they  must  necessarily  have  made  a  contract  with  him,  and 
hence  the  relation  of  the  parties  is  necessarily  inferred 
from  the  instrument. 

4.  Our  attention  has  been  particularly  called  to  the  fact 
that  the  notice  does  not  contain  an  itemized  statement  of  the 
demand,  including  the  dates  when  said  material  was  fur- 
nished. The  statute  (section  3673)  requires  the  claimant 
to  file  with  the  county  clerk  a  claim  containing  a  true  state- 
ment of  his  demand  after  deducting  all  just  credits  and 
offsets.  In  Ainslie  v.  Kohn,  16  Or.  363,  19  Pac.  97,  it  was 
held  that  the  words  "a  claim  containing  a  true  statement 
of  his  demand"  did  not  imply  that  it  should  be  an  itemized 
statement  In  Willamette  Falls  Company  v.  Smith,  1  Or.  181, 
it  was  held  that  a  complaint  in  a  suit  to  foreclose  a  me- 
chanics' lien  should  show  the  dates  when  the  materials 
were  furnished.  In  the  case  at  bar  it  is  alleged  in  the 
complaint  that  by  virtue  of  a  contract  entered  into  between 
the  Pacific  Builders'  Supply  Company  and  Sestanovich 
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and  others,  on  or  about  June  eighth,  eighteen  hundred 
and  ninety-two,  the  said  corporation  furnished  pressed 
brick  and  terra  cotta  to  be  used  in  the  construction  of  said 
building,  thus  bringing  the  pleading  within  the  rule  an- 
nounced in  the  preceding  case. 

5.  In  PUz  v.  KiUingvworth,  20  Or.  432,  26  Pac.  305, 
Bean,  J.,  in  discussing  the  necessary  allegations  of  a  com- 
plaint to  foreclose  a  mechanics'  lien,  says:  "It  must 
affirmatively  appear  from  the  complaint  that  the  notice 
filed  contained  all  the  essential  provisions  required  by 
statute;  that  it  was  proper  in  form,  verified  as  required, 
and  filed  within  the  time  prescribed,"  and  from  this  it  is 
contended  that  the  notice  should  affirmatively  show  when 
the  building  was  completed.  In  Qault  v.  Soldani,  34  Mo. 
150,  one  of  the  cases  cited  in  support  of  the  above  quoted 
doctrine,  the  complaint  alleged  that  within  thirty  days 
after  the  materials  were  furnished  and  the  work  was  done 
the  claimant  filed  in  the  recorder's  office  his  mechanics' 
lien.  It  was  there  held  that  it  was  not  only  necessary  that 
the  complaint  should  aver  the  filing  of  the  account  in  the 
proper  office,  but  also  the  time  when  filed.  This  being 
deemed  a  material  issuable  fact,  the  court  reversed  the 
decree,  and  remanded  the  cause,  with  leave  to  amend  the 
complaint  so  as  to  show  the  date  of  filing  the  lien.  But  in 
Slight  v.  Pattern,  96  Cal.  384,  31  Pac.  248,  it  was  held  that 
the  statute  did  not  require  that  the  notice  should  state  the 
date  of  the  completion  of  the  building,  and  that  if  the  lien 
notice  was  in  fact  filed  within  thirty  days  after  such  com- 
pletion, it  was  sufficient.  Inasmuch  as  our  statute  is  like 
that  of  California,  we  are  inclined  to  the  construction  there 
adopted,  and  hold  that  the  date  of  the  completion  of  the 
building  need  not  be  stated  when  it  appears  that  the  claim 
was  in  fact  filed  within  the  required  time. 

The  bill  of  materials  annexed  to  and  made  part  of  the 
notice   was   dated   June   eighth,   eighteen   hundred   and 
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virtue  of  this  relation  that  the  agent  has  authority  to  bind 
the  property  of  his  principal  for  labor  done  and  material 
furnished  in  the  construction,  alteration,  or  repair  of  build- 
ings: Hill's  Code,  §  3669.  And  since  the  notice  should 
show  a  prima  facie  right  to  the  lien,  it  is  essential  to 
its  validity  that  the  relation  existing  between  the  parties 
should  appear  on  the  face  of  the  instrument,  either  di- 
rectly or  by  necessary  inference.  The  notice  in  the  case 
at  bar  states  that  Sestanovich  and  others  were  the  original 
contractors,  and  had  a  contract  for  the  construction  of  a 
building  for  John  Hughes.  It  is  not  averred  in  the  notice 
that  said  contract  was  made  with  Hughes,  but  we  think  it 
is  reasonably  inferred  therefrom.  If  the  notice  had  alleged 
that  Sestanovich  and  others  were  subcontractors,  it  would 
not  have  followed  that  the  contract  had  been  made  with 
Hughes,  but  having  alleged  that  they  were  original  con- 
tractors for  the  erection  of  a  building  for  John  Hughes, 
they  must  necessarily  have  made  a  contract  with  him,  and 
hence  the  relation  of  the  parties  is  necessarily  inferred 
from  the  instrument. 

4.  Our  attention  has  been  particularly  called  to  the  fact 
that  the  notice  does  not  contain  an  itemized  statement  of  the 
demand,  including  the  dates  when  said  material  was  fur- 
nished. The  statute  (section  3673)  requires  the  claimant 
to  file  with  the  county  clerk  a  claim  containing  a  true  state- 
ment of  his  demand  after  deducting  all  just  credits  and 
offsets.  In  Ain8lie  v.  Kohn,  16  Or.  363,  19  Pac.  97,  it  was 
held  that  the  words  "a  claim  containing  a  true  statement 
of  his  demand"  did  not  imply  that  it  should  be  an  itemized 
statement  In  Willamette  Falls  Company  v.  Smith,  1  Or.  181, 
it  was  held  that  a  complaint  in  a  suit  to  foreclose  a  me- 
chanics' lien  should  show  the  dates  when  the  materials 
were  furnished.  In  the  case  at  bar  it  is  alleged  in  the 
complaint  that  by  virtue  of  a  contract  entered  into  between 
the  Pacific  Builders'  Supply  Company  and  Sestanovich 
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and  others,  on  or  about  June  eighth,  eighteen  hundred 
and  ninety-two,  the  said  corporation  furnished  pressed 
brick  and  terra  cotta  to  be  used  in  the  construction  of  said 
building,  thus  bringing  the  pleading  within  the  rule  an- 
nounced in  the  preceding  case. 

5.  In  Pilz  v.  KiUingmvorth,  20  Or.  432,  26  Pac.  305, 
Bean,  J.,  in  discussing  the  necessary  allegations  of  a  com- 
plaint to  foreclose  a  mechanics'  lien,  says:  "It  must 
affirmatively  appear  from  the  complaint  that  the  notice 
filed  contained  all  the  essential  provisions  required  by 
statute;  that  it  was  proper  in  form,  verified  as  required, 
and  filed  within  the  time  prescribed,"  and  from  this  it  is 
contended  that  the  notice  should  affirmatively  show  when 
the  building  was  completed.  In  Qault  v.  Soldani,  34  Mo. 
150,  one  of  the  cases  cited  in  support  of  the  above  quoted 
doctrine,  the  complaint  alleged  that  within  thirty  days 
after  the  materials  were  furnished  and  the  work  was  done 
the  claimant  filed  in  the  recorder's  office  his  mechanics' 
lien.  It  was  there  held  that  it  was  not  only  necessary  that 
the  complaint  should  aver  the  filing  of  the  account  in  the 
proper  office,  but  also  the  time  when  filed.  This  being 
deemed  a  material  issuable  fact,  the  court  reversed  the 
decree,  and  remanded  the  cause,  with  leave  to  amend  the 
complaint  so  as  to  show  the  date  of  filing  the  lien.  But  in 
Slight  v.  Pattern,  96  Cal.  384,  31  Pac.  248,  it  was  held  that 
the  statute  did  not  require  that  the  notice  should  state  the 
date  of  the  completion  of  the  building,  and  that  if  the  lien 
notice  was  in  fact  filed  within  thirty  days  after  such  com- 
pletion, it  was  sufficient.  Inasmuch  as  our  statute  is  like 
that  of  California,  we  are  inclined  to  the  construction  there 
adopted,  and  hold  that  the  date  of  the  completion  of  the 
building  need  not  be  stated  when  it  appears  that  the  claim 
was  in  fact  filed  within  the  required  time. 

The  bill  of  materials  annexed  to  and  made  part  of  the 
notice   was   dated   June   eighth,   eighteen   hundred   and 
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ninety- two.  The  lien  was  verified  June  twenty-ninth,  but 
was  not  filed  with  the  county  clerk  until  the  twentieth  of 
the  next  month.  In  Ainslie  v.  Kohn,  Thayer,  J.,  in  speak- 
ing of  the  time  within  which  the  notice  should  be  filed, 
says:  "Whether,  then,  the  claims  were  filed  within  thirty 
days  after  the  work  and  material  were  furnished  is  unim- 
portant, provided  it  was  done  within  thirty  days  after  the 
house  was  completed/*  It  is  alleged  in  the  complaint  that 
the  building  was  completed  June  twenty-third,  eighteen 
hundred  and  ninety-two,  and  the  architect  testifies  that  on 
said  day  he  gave  his  certificate  that  the  building  was  com- 
pleted, but  that  it  might  have  been  finished  the  preceding 
day.  The  defendant  Hughes  testifies  that  in  his  judgment 
it  was  completed  on  June  twenty-third,  but  it  might  have 
been  completed  a  few  days  earlier.  The  defendants,  in 
their  original  answer,  alleged  that  in  consequence  of  the 
delay  caused  by  the  Pacific  Builders'  Supply  Company  in 
furnishing  said  material,  they  were  unable  to  complete  the 
building  until  June  twenty-third,  eighteen  hundred  and 
ninety-two.  Their  amended  answer,  however,  does  not 
give  the  date  of  the  completion  of  the  building.  At  the 
trial  the  original  answer  was,  without  objection,  offered 
in  evidence.  We  think  it  clearly  appears  from  this  that 
the  building  was  not  completed  until  June  twenty-third, 
and  the  notice  having  been  filed  on  July  twentieth,  eight- 
een hundred  and  ninety-two,  was  filed  within  thirty  days 
from  the  completion  of  said' building,  and  hence  filed  in 
proper  time.  There  being  no  error  in  the  record,  it  fol- 
lows that  the  decree  of  the  court  below  is  affirmed. 

Affirmed. 
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[Argued  April  17;  decided  July  5, 1894.] 
FERCHEN   v.  ARNDT. 

[87  Fte.  161.] 

Txdr  Funds— Ihsolybut  Estates — Pbepkbencb  Among  Cbeditobs— Right 
op  Gbtui  Qui  Trust  to  follow  Trust  Fund.—  In  order  to  impress  upon 
the  estate  of  an  insolvent  a  lien  for  trust  funds,  it  must  appear  that  the 
trust  fund  is  still  on  hand,  or  that  it  has  been  used  to  increase  the  property 
or  fund  upon  which  the  lien  is  claimed.  When  the  trust  fund  has  been 
dissipated  by  the  trustee,  and  forms  no  part  of  his  estate,  the  cestui  que 
trust  has  no  longer  any  remedy  in  equity  to  fix  a  charge  upon  the  estate 
of  the  trustee,  but  must  come  in  and  share  with  the  general  creditors.* 

Appeal  from  Clatsop:  Thos.  A.  McBride,  Judge. 

This  is  a  suit  to  establish  a  preference  and  a  lien  upon 
the  assets  of  the  partnership  of  Arndt  &  Ferchen,  in  the 
hands  of  B.  W.  Robinson  as  receiver,  for  certain  moneys 
alleged  to  have  been  received  in  trust  by  said  firm.  The 
facts  are  substantially  these:  The  plaintiff  and  defendant 
were  partners  engaged  in  the  foundry  business  under  the 
firm  name  of  Arndt  &  Ferchen,  and,  not  being  able  to  agree 
in  regard  to  the  management  of  the  business,  the  plaintiff 
instituted  a  suit  praying  for  an  accounting,  and  for  a  dis- 
solution of  the  partnership,  and  that  in  the  interim  the 
property  of  the  partnership  be  turned  over  to  a  receiver, 
who  should  manage  the  same,  subject  to  the  orders  of  the 

•  The  question  here  considered  was  similarly  decided  by  Bellinger,  D.  J.,  In 
Multnomah  County  v.  Oregon  National  Bank,  (June  1,  1894,)  61  Fed.  912,  and  an  in- 
structive  article  entitled  "  Following  Trust  Funds  Under  the  So-called  Modern  Doctrine 
of  Equity,"  appeared  in  July,  1894,  in  89  Cent.  Law  Jour.  4.  A.  careful  review  of  the 
authorities  on  this  subject,  properly  classified  and  arranged,  is  appended  to  the  case  of 
Union  National  Bank  v.  Qoetz,  82  Am.  8t.  Rep.  125,  where  a  number  of  previous  cases  in 
the  same  series  are  cited.  See  also  WethereU  v.  O'Brien,  33  Am.  8t  Rep.  221 ;  Mutual 
Accident  Association  v.  Jacobs,  38  Am.  St.  Rep.  302 ;  and  Holmes  v.  Oilman,  84  Am.  8t. 
Rep.  468,  20  L.  R.  A.  666.  The  question  of  the  right  to  follow  trust  funds  that  have  been 
wrongfully  converted  is  thoroughly  considered  In  the  case  of  Philadelphia  National 
Bank  v.  Dowd,  Receiver,  reported  in  2  L.  R.  A.  480,  with  a  copious  note  on  the  rights  of  a 
cestui  qyte  trust  to  commingled  trust  funds  both  where  such  funds  can  and  cannot  be 
identified,  or  traced  into  some  specific  property. —Reporter. 
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court  The  receiver  having  been  appointed,  took  charge 
of  the  property  and  business  of  the  firm,  and,  after  man- 
aging it  several  months,  he  was  directed  by  the  court  to 
sell  the  property  of  the  partnership  in  his  hands,  and  turn 
into  court  the  proceeds  of  such  sale,  together  with  such 
collections  as  he  might  make  of  partnership  accounts. 
Under  this  order  about  two  thousand  dollars  was  paid  into 
court  for  distribution  among  the  creditors  of  the  firm.  In 
the  mean  time  the  E.  W.  Bliss  Company  was  permitted  by 
the  court  to  intervene  in  the  suit,  whereupon  it  filed  its 
petition  praying  for  the  allowance  of  a  claim  against  the 
partnership  for  the  sum  of  two  thousand  one  hundred  and 
fourteen  dollars,  together  with  interest  thereon  from  July 
fifteenth,  eighteen  hundred  and  ninety-two;  that  it  be  de- 
creed to  have  a  preferred  lien  on  all  assets  of  the  partner- 
ship for  said  sum,  and  that  the  receiver  be  directed  to  pay 
the  same  to  the  petitioner.  The  facts  upon  which  the  in- 
terventor  bases  its  claim  are,  substantially,  that  the  firm 
of  Arndt  &  Ferchen  had  represented  the  Bliss  Company  as 
its  agents  in  the  sale  of  its  goods  on  commission;  that 
accounts  were  rendered  from  time  to  time  to  said  com- 
pany, but  that,  without  its  knowledge,  it  had  been  the  cus- 
tom of  the  firm  to  mingle  the  sums  received  from  sales 
made  for  such  company  with  other  moneys  of  the  firm; 
that  the  moneys  so  received  were  deposited  in  the  bank  to 
the  credit  of  such  partnership,  and  that  the  firm  "  checked 
against  it  to  pay  the  running  expenses  of  the  partnership, 
to  purchase  new  machinery,  to  purchase  merchandise  after- 
wards sold  by  the  partnership,  to  pay  the  salaries  and 
wages  of  employes,  *  *  *  and  that  the  moneys  of  your 
petitioner  so  received  by  said  Arndt  &  Perchen  have  been 
so  mingled  with  the  funds  of  said  Arndt  &  Ferchen  that 
it  is  impossible  to  follow  them  into  any  specific  property." 
The  petition  was  attacked  by  demurrer,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
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suit,  which  demurrer  was  overruled,  the  court  holding 
that  the  interventor  was  entitled  to  have  any  specific  prop- 
erty or  fund  of  the  partnership  into  which  it  could  trace 
its  money  impressed  with  a  lien  in  its  favor.  The  court 
then  referred  the  case  to  C.  E.  Runyon,  Esq.,  for  the  pur- 
pose of  ascertaining  whether  the  firm  had  received  any 
money  from  the  sale  of  the  goods  or  wares  of  the  com- 
pany as  its  factor,  and,  if  so,  what  disposition  was  made 
of  it.  Thereafter  the  receiver  filed  an  answer  denying 
that  the  firm  of  Arndt  &  Ferchen,  since  the  year  eighteen 
hundred  and  eighty-four,  or  at  any  time,  has  been  em- 
ployed by  the  petitioner  as  its  factor,  or  sold  any  goods 
or  wares  for  or  on  its  account,  etc.  This  answer  was 
deemed  insufficient  to  constitute  a  defense,  and  no  other 
answer  being  interposed,  and  the  interventor  having  failed 
to  avail  itself  of  the  opportunity  afforded  by  the  court  to 
show  by  evidence  that  its  money  was  in  the  partnership 
fund,  the  court  proceeded  to  pass  upon  the  question  raised 
by  the  petition,  and  held  that  the  amount  claimed  therein 
should  be  allowed,  but  denied  the  preference  sought  by 
the  petitioner.     From  this  decree  the  Bliss  Company  has 

brought  this  appeal. 

Affirmed. 

Mr.  Wallace  McCamant  (Mr.  Zera  Snow  on  the  brief),  for 
Appellant 

The  court  erred  in  holding  that  the  equitable  lien  of  a 
principal,  whose  funds  have  been  misappropriated,  is  en- 
forceable only  against  the  specific  property  into  which  the 
agent  has  converted  it.  We  do  not  deny  that  in  the  early 
days  of  equity  jurisprudence  the  rule  was  as  announced  by 
the  court  above.  A  trust  estate  could  not  be  invested  by 
the  trustee  in  property  for  the  benefit  of  the  trustee  so  as 
to  bar  the  cestui  que  trust  of  his  right  to  his  property,  but 
the  cestui  que  trust  could  follow  the  money  invested  into 
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the  property  into  which  it  had  been  invested,  and  for  such 
purpose  equity  would  give  him  a  charge.  The  courts  in 
administering  the  doctrine  found  that  there  were  many 
cases  where  substantial  justice  was  denied  the  owner  of  a 
trust  fund,  because  of  the  skill  of  the  trustee  in  mingling 
the  trust  property  with  his  individual  property  so  as  to 
destroy  its  identity.  Courts  became  sensible  of  the  fact 
that  a  cestui  que  trust  did  not  voluntarily  create  the  rela- 
tion of  creditor  and  debtor  between  himself  and  his  trustee, 
nor  did  a  principal  create  that  relation  voluntarily  with 
his  agent.  This  was  properly  held  to  make  a  difference 
between  the  owner  of  a  trust  fund  and  the  ordinary  cred- 
itors of  the  trustee,  and  the  courts  began  to  see  gradually 
that  there  was  no  injustice  done  the  creditors  of  the  trustee 
in  requiring  that  trust  funds  should  be  replaced  from  the 
trustee's  estate  before  his  creditor's  claims  should  be  sat- 
isfied. It  is  evident  that  the  enforcement  of  such  a  rule  is 
fraught  with  no  injury  to  the  creditors  of  the  trustee,  inas- 
much as  the  trust  estate  never  belonged  to  the  trustee,  and 
no  credit  could  properly  be  extended  to  him  by  virtue  of 
his  possession  of  it 

Thus  came  to  be  announced  what  we  conceive  to  be  the 
doctrine  now  well  established  that  an  agent  or  trustee  who 
mingles  the  property  of  his  principal  with  his  individual 
property,  does  not  thereby  constitute  the  relation  of  cred- 
itor and  debtor  between  himself  and  his  principal,  but 
make  the  trust  fund  a  charge  on  all  the  assets  of  his 
estate.* 

Messrs.  Fulton  Bros.,  for  Respondent 

While  some  courts  have  gone  so  far  as  to  hold  that  un- 
der such  circumstances  as  appear  here  a  trust  creditor  has 

•No  authorities  are  included  In  the  brleft  in  thii  cue  as  everything  cited  has 
been  included  in  the  briefs  in  the  Muhlenberg  case  immediately  following  this  which 
wu  argued  at  the  same  time.— Reporter. 
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a  lien  upon  the  entire  estate  of  the  debtor,  the  clear  weight 
of  authority  is  that  it  is  incumbent  upon  the  party  assert- 
ing the  lien  to  trace  the  funds  he  seeks  to  have  impressed 
with  a  trust  character  into  the  possession  of  the  insolvent 
estate,  either  in  their  original  form,  or  some  specified 
property  or  fund,  and  the  burden  of  proof  is  upon  such 
claimant  The  authorities  seemingly  most  relied  on  by 
appellant's  counsel  are  wholly  unlike  this  in  that  in  them 
the  fund  could  be  pointed  out  that  had  been  increased  by 
the  trust  fund.  In  the  present  case  the  trust  fund  claimed 
is  larger  than  the  entire  estate. 

The  true  rule  is  that  in  order  to  impress  any  property 
with  a  trust,  it  must  be  shown  (1 )  to  be  the  property  into 
which  the  alleged  trust  fund  was  converted,  and  (2)  that 
such  property  has  come  into  the  possession  of  the  insol- 
vent estate.  The  doctrine  rests  upon  the  proposition  that 
a  man  is  entitled  to  his  own  whenever  and  wherever  he 
can  identify  it  Therefore,  if  he  finds  his  money  in  the 
custody  of  another,  the  court  will  require  that  other  to  de- 
liver it  to  him;  or,  if  it  be  shown  that  the  other  has  taken 
the  money  and  invested  it  in  a  certain  article,  or  mingled 
it  with  a  particular  fund  of  his  own,  for  instance,  put  it 
into  a  bag  with  other  coin  of  his  own,  equity  will  impress 
the  particular  article  or  all  the  money  in  the  bag  with  a 
lien  in  favor  of  the  party  wronged,  to  the  extent  of  the 
funds  traced  therein,  but  no  further.  If,  however,  the 
agent  has  used  the  funds  in  paying  debts,  or  has  squan- 
dered them,  or  has  so  mingled  them  with  his  own  that 
they  cannot  be  traced,  there  can  be  no  trust  lien.  The 
ground  upon  which  the  doctrine  rests  giving  a  preference 
lien  or  impressing  certain  property  with  a  trust  character, 
is  that  the  particular  property  is  in  fact  not  the  property 
of  the  debtor  and  ought  not  properly  to  be  listed  among 
his  assets;  but  when  the  trust  fund  has  been  dissipated,  or 
so  mingled  with  the  agent's  estate  that  it  cannot  be  again 
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identified,  then  the  court  cannot  order  its  delivery  to  the 
owner,  and  he  must  take  his  chances  with  the  general 
creditors. 

Opinion  by  Mr.  Chief  Justice  Lord. 

The  facts  show  that  if  the  claim  of  the  Bliss  Company 
is  preferred  it  will  absorb  the  entire  assets  of  the  firm, 
leaving  nothing  for  its  other  creditors.  The  case  is  ren- 
dered important  by  the  nature  of  the  question  involved, 
and  the  number  of  other  cases  dependent  upon  its  decision. 
Upon  the  admitted  facts  there  is  no  pretense  that  the 
money  derived  from  the  sale  of  the  interventor's  goods 
forms  any  part  of  the  fund  now  awaiting  distribution  at 
the  hands  of  the  court.  It  is  conceded  that  the  money  so 
collected  has  been  appropriated  to  the  payment  of  debts, 
the  purchase  of  stock,  and  the  payment  of  the  running 
expenses  of  the  partnership,  while  the  firm  was  conducting 
its  business.  But  it  is  claimed  that  where  an  agent  or 
trustee  has  wrongfully  used  or  appropriated  the  property 
or  funds  of  another,  it  creates  an  equitable  charge  upon 
his  whole  estate,  or  a  preferred  lien  upon  his  assets.  This 
is  put  on  the  ground  that  such  estate  is  thereby  increased, 
or  that  his  assets  would  have  been  less  but  for  the  wrong- 
ful use  or  appropriation  of  the  trust  fund,  and  consequently 
that  it  cannot  be  supposed  that  such  fund  is  wholly  lost, 
but  that  it  exists  in  a  substituted  form  as  a  part  of  such 
estate  or  assets,  although  it  cannot  be  pointed  out  or 
directly  traced.  That  there  may  be  cases  to  which  such 
argument  is  applicable  may  be  conceded,  as  where  the 
trust  fund  has  gone  into  and  remains  in  the  assets  which 
are  sought  to  be  charged,  but  its  force  is  not  perceived 
where  such  fund  is  dissipated,  or  used  in  the  payment  of 
debts,  or  the  expenses  of  business. 

The  equitable  right  to  follow  and  retake  from  the  pos- 
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session  of  a  trustee  property  wrongfully  appropriated  by 
him,  or  from  those  in  privity  with  him,  who  are  not  bona 
Jide  purchasers  for  value,  so  long  as  it  can  be  traced, 
whether  it  remains  in  its  original  or  in  a  substituted  form, 
upon  the  ground  that  such  property,  in  whatever  form,  is 
subject  to  the  trust  in  favor  of  the  owner,  is  well  estab- 
lished. " Formerly,"  Mr.  Justice  Bradley  says,  "the 
equitable  right  of  following  misapplied  money  or  other 
property  int6  the  hands  of  the  parties  receiving  it  de- 
pended upon  the  ability  of  identifying  it;  the  equity 
attaching  only  to  the  very  property  misapplied.  This 
right  was  first  extended  to  the  proceeds  of  the  property, 
namely,  to  that  which  was  procured  in  place  of  it  by  ex- 
change, purchase,  or  sale.  But  if  it  became  confused 
with  other  property  of  the  same  kind,  so  as  not  to  be  dis- 
tinguishable, without  any  fault  on  the  part  of  the  pos- 
sessor, the  equity  was  lost  Finally,  however,  it  has  been 
held  as  the  better  doctrine  that  confusion  does  not  destroy 
the  equity  entirely,  but  converts  it  into  a  charge  upon  the 
entire  mass,  giving  to  the  party  injured  by  the  unlawful 
diversion  a  priority  of  right  over  the  other  creditors  of 
the  possessor.  This  is  as  far  as  the  rule  has  been  car- 
ried": Frelinghuysen  v.  Nugent,  36  Fed.  238.  Mr.  Pomeroy 
says:  "Equity  regards  the  cestui  que  trust,  in  all  instances 
except  that  last  mentioned  in  favor  of  creditors,  although 
without  any  legal  title,  and  perhaps  without  any  written 
evidence  of  interest,  as  the  real  owner,  and  entitled  to  all 
the  rights  and  consequences  of  such  ownership.  *  *  * 
No  change  in  the  form  of  the  trust  property,  effected  by 
the  trustee,  will  impede  the  rights  of  the  beneficial  owner 
to  reach  it  and  to  compel  its  transfer,  provided  it  can  be 
identified  as  a  distinct  fund,  and  is  not  so  mingled  up  with 
other  moneys  or  property  that  it  can  no  longer  be  spe- 
cifically separated":  2  Pomeroy 's  Equity  Jurisprudence, 
§  1058.     This  equitable  doctrine  is  put  upon  the  ground 
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>  that  the  real  owner  has  the  right  to  retake  and  reclaim 
his  property,  through  all  its  transformations  and  forms,  so 
long  as  it  may  be  traced,  whether  its  identity  is  preserved, 
or  is  merged  into  a  mass  of  which  it  forms  a  part  To 
accomplish  this  end,  when  such  trust  property  has  been 
mingled  into  a  mass  of  which  it  forms  a  part,  but  its 
identity  is  lost,  equity  affords  relief  by  creating  a  charge 
or  lien  upon  such  mass  for  its  ascertainable  value.  The 
right  to  such  relief  has  its  basis  in  the  right  of  property 
and  "  simply  asserts,"  as  Andrews,  J.,  says,  "the  right  of 
the  true  owner  to  his  own  property":  Oarnn  v.  Oleason,  105 
N.  Y.  262,  11  N.  E.  504.  B;at  whether  such  owner  seeks  to 
recover  specific  property,  or  to  create  a  lien  upon  a  mass 
or  fund,  he  must  trace  such  property,  and  show  that  it  be- 
longs to  him,  or  that  it  has  gone  into  and  then  remains  in 
the  mass  which  he  seeks  to  impress  with  a  lien  or  charge. 
In  such  cases  the  question  to  be  determined  always  is 
whether  the  trust  property  or  fund,  or  the  proceeds 
thereof,  is  traceable  into  any  specific  property  or  fund. 
Before,  therefore,  one  claiming  to  be  a  trust  creditor  can 
be  entitled  to  a  lien  or  preference  over  other  creditors,  he 
must  make  it  appear  that  the  fund  or  property  of  the 
debtor  which  he  seeks  to  affect  with  such  lien  or  prefer- 
ence includes  the  trust  property,  or  the  proceeds  thereof. 
"If  it  appears,"  said  Andrews,  J.,  "that  trust  prop- 
erty has  been  wrongfully  converted  by  the  trustee,  and 
constitutes,  although  in  a  changed  form,  a  part  of  the  as- 
sets, it  would  seem  to  be  equitable,  and  in  accordance  with 
the  equitable  principles,  that  the  things  into  which  the 
trust  property  has  been  changed  should,  if  required,  be 
set  apart  for  the  trust,  or,  if  separation  is  impossible,  that 
priority  of  lien  should  be  adjudged  in  favor  of  the  trust 
estate  for  the  value  of  the  trust  property  or  funds,  or  pro- 
ceeds of  the  trust  property,  entering  into  and  constituting 
a  part  of  the  assets":  Gavin  v.  Oleason,  105  N.  Y.  262,  11 
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N.  E.  504.  See  also  Atkinson  v.  Rochester  Printing  Company, 
114  N.  Y.  168,  21  N.  E.  178;  Holmes  v.  Oilman,  138  N.  Y. 
369,  34  Am.  St  Rep.  463,  20  L.  R.  A.  566,  34  N.  E.  205. 
Hence,  so  long  as  the  trust  property  can  be  traced  and 
followed  into  the  hands  of  the  debtor,  his  estate  is  subject 
to  the  trust;  but  when  it  has  been  dissipated,  and  is  no 
longer  traceable,  there  remains  nothing  to  be  the  subject 
of  the  trust,  and  the  equitable  right  of  the  cestui  qui  trust 
to  follow  it  fails.  "When  trust  money/'  said  Allen,  J.f 
4  *  becomes  so  mixed  up  with  the  trustee's  individual  funds 
that  it  is  impossible  to  trace  and  identify  it  as  entering 
into  some  specific  property,  the  trust  ceases.  The  court 
will  go  as  far  as  it  can  in  thus  tracing  and  following  trust 
money;  but  when,  as  a  matter  of  fact,  it  cannot  be  traced, 
the  equitable  right  of  the  cestui  que  trust  to  follow  it  fails  " : 
Little  v.  Chadioick,  151  Mass.  109,  23  N.  E.  1005,  7  L.  R.  A. 
570.  To  the  same  effect  are  Englar  v.  Offutt,  70  Md.  78, 
14  Am.  St.  Rep.  332,  16  Atl.  497;  Thompson's  Appeal,  22 
Penn.  St.  16;  Columbian  Bank's  Estate,  147  Penn.  St.  422, 
23  Atl.  6J55-8;  Sherwood  v.  Milford  Bank,  94  Mich.  78,  53 
N.  W.  923;  National  Bank  v.  Insurance  Company,  104  U.  S.  54; 
Feters  v.  Bain,  133  U.  S.  670,  10  Sup.  Ct.  354;  Union  $a- 
tional  Bank  v.  Ooetz,  138  111.  127,  27  N.  E.  907;  Ooodell  v. 
Buck,  67  Me.  514;  Story's  Equity  Jurisprudence,  §§  1256, 
1259;  1  Lewin  on  Trusts,  241.  Prom  these  authorities  we 
draw  the  conclusion  that  when  the  trust  property  has  been 
dissipated  by  the  trustee,  and  forms  no  part  of  his  estate, 
the  cestui  que  trust  has  no  longer  any  remedy  in  equity  to 
fix  a  charge  upon  the  estate  of  such  trustee,  but  must  come 
in  and  share  with  the  general  creditors.  Nor  do  we  find 
anything  in  Hallett's  Estate,  13  L.  R.  Ch.  Div.  696,  to  the 
contrary.  In  that  case  Jessel,  M.  R.,  said:  "The  guid- 
ing principle  is  that  a  trustee  cannot  assert  a  title  of  his 
own  to  trust  property.  If  he  destroys  a  trust  fund  by  dis- 
20  Or.— m. 
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sipating  it  altogether,  there  remains  nothing  to  be  the 
subject  of  the  trust;  but  so  long  as  the  trust  property  can 
be  traced  and  followed  into  other  property  into  which  it 
has  been  converted,  that  remains  subject  to  the  trust." 

Within  the  principles  announced  by  these  authorities 
the  petitioner  is  not  entitled  to  relief  upon  the  facts  stated 
in  his  petition,  because  it  is  not  shown  that  the  fund  paid 
into  the  court  by  the  receiver  and  awaiting  distribution 
includes  any  of  the  proceeds  of  the  trust  property,  or 
forms  any  part  thereof.  The  admitted  facts  show  that 
the  moneys  derived  from  the  sale  of  the  interventor's  prop- 
erty has  been  used  in  the  payment  of  debts,  and  otherwise 
dissipated,  so  that  such  moneys  can  no  longer  be  traced, 
or  shown  to  form  any  part  of  the  fund  which  is  sought  to 
be  charged  with  a  preferred  lien.  The  cases  in  conflict 
with  this  doctrine,  and  mainly  relied  upon  in  support  of 
the  interventor's  contention,  are  McLeod  v.  Evans,  66  Wis. 
401,  57  Am.  Rep.  287,  28  N.  W.  173,  214;  Francis  v.  Evans, 
69  Wis.  115,  33  N.  W.  93;  Bowers  v.  Evans,  71  Wis.  133,  36 
N.  W.  629;  Davenport  Plow  Company  v.  Lamp,  80  Iowa,  722, 
20  Am.  St  Rep.  442,  45  N.  W.  1049;  Peak  v.  Elicott,  30 
Kan.  156,  46  Am.  Rep.  90,  1  Pac.  499;  Harrison  v.  Smith, 
83  Mo.  216,  63  Am.  Rep.  571:  Stolkr  v.  Coates,  88  Mo.  514; 
Smith  v.  Combs,  49  N.  J.  Bq.  420,  24  AtL  1.  It  is  enough 
to  say  that  none  of  the  Wisconsin  cases  received  the  con- 
sent of  the  entire  court,  and  have  recently  been  overruled 
in  Nonotuck  Silk  Company  v.  Flanders  (Wis.),  58  N.  W.  883. 
The  recent  cases  of  Slater  v.  Oriental  Mills  (R.  L),  27  AtL 
443,  and  Shields  v.  Thomas  (Miss.),  14  So.  84,  ably  review 
and  criticise  the  doctrine  of  the  cases  cited  in  support  of 
the  contention  for  the  interventor,  and  reach  conclusions 
adverse  to  it.  The  distinction  between  funds  remaining 
in  the  estate,  and  which  go  to  swell  it,  and  funds  which 
have  been  dissipated,  or  used  in  the  payments  of  debts, 
and  do  not  remain  in  the  estate,  is  made  clear  and  applied. 
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To  the  argument  that  the  relation  of  debtor  and  creditor 
does  not  exist  between  the  trustee  and  cestui  que  trust, 
whose  property  he  has  wrongfully  converted  or  appro- 
priated, Stiness,  J.,  in  Slater  v.  Oriental  Mills,  27  Atl.  443, 
says:  "The  fact  that  the  cestui  que  trust  has  not  entered 
into  the  relation  of  debtor  and  creditor  with  the  trustee 
does  not  affect  the  question.  So  long  as  he  seeks  to  re- 
cover what  he  can  show  to  be  his  own  he  is  in  the  position 
of  an  owner,  but  when  he  cannot  do  this,  and  seeks  to  re- 
cover payment  out  of  the  trustee's  general  estate,  he  is  in 
the  position  of  a  creditor."  Unless,  therefore,  he  can 
show  the  specific  property  claimed  is  his,  or  that  the  trust 
fund  has  gone  into,  and  forms  a  part  of,  the  estate  he 
seeks  to  charge,  he  is  entitled  to  no  lien  or  preference,  but 
must  prove  his  claim  and  share  with  the  other  creditors. 
It  results  from  these  views  that  there  was  no  error,  and 

the  decree  must  be  affirmed. 

Affirmed. 


[Bedded  July  5, 1894.] 
SHARPE   v.  HARTMAN.* 

[40  Pa*  280.] 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  was  originally  a  suit  by  Penumbra  Kelly  and 
others  to  wind  up  the  affairs  of  the  Northwest  Loan  and 
Trust  Company,  an  alleged  banking  concern  in  the  City  of 
Portland,  manipulated  by  one  George  B.  Markle.  The  de- 
fendant Hartman  was  appointed  receiver  in  the  summer  of 
eighteen  hundred  and  ninety-three,  and  afterward  Kate 
H.  Morgan  Sharpe  intervened  claiming  a  preference  for 
certain  gold  coin  delivered  to  the  trust  company  for  the 

•  For  a  statement  of  the  facta  In  tola  case  see  Muhlenberg  t.  Norihwut  Lorn  cmd 
Trust  Company  Immediately  following.— Rbfobub. 
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purpose  of  paying  a  mortgage,  but  which  it  had  converted 
to  its  own  use.  The  court  below  disallowed  the  prefer- 
ence, and  the  interventor  appealed. 

Affirmed. 

Messrs.  Snow  &  McCamant,  for  Appellant. 

Messrs.  Paxton  &  Paddock,  for  Respondent. 

Per  Curiam.  The  facts  in  the  case  bring  it  within  the 
ruling  this  day  announced  in  Ferchen  v.  Arndt,  26  Or.  121, 
and  an  order  will  be  entered  accordingly. 


t|J    'J*  [Decided  December  31, 1894.] 
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"g"g|     MUHLENBERG   v.  NORTHWEST   LOAN   AND 

TRUST   COMPANY. 

[8.  C.  88  Pac.  Rep.  982.] 

Following  Commingled  Tbust  Puwdb— Insolvent  Estates.— In  order  to  en- 
title a  trust  creditor  to  a  preferred  lien  on  the  assets  of  an  insolvent,  it 
must  appear  that  the  identical  fund  is  still  among  such  assets,  or  that  the 
property  of  the  debtor  sought  to  be  subjected  to  the  preference  includes 
the  trust  fund  or  its  proceeds.  Where  a  trust  fund  deposited  with  a  bank 
has  been  used  in  the  business  and  indistinguishably  confused  with  other 
moneys,  the  trustee  is  only  a  general  creditor:  Ferchen  v.  Arndt,  26  Or.  121, 
approved  and  followed. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

The  Northwest  Loan  and  Trust  Company  is  a  banking 
corporation  which,  prior  to  July  twenty-sixth,  eighteen 

Note.— There  is  an  Interesting  essay  on  the  right  of  a  beneficiary  to  follow  trust 
funds,  with  special  reference  to  the  new  doctrine  that,  though  a  trust  fund  cannot  be 
traced  into  any  particular  asset  of  tbe  insolvent  estate  of  the  trustee,  yet  it  is  sufficient 
to  charge  the  estate  in  behalf  of  the  beneficiary,  in  preference  to  the  general  creditors, 
to  show  that  it  had  gone  into  and  been  used  for  the  benefit  of  his  estate,  with  numer- 
ous citations,  by  Jos.  H.  T&ulane  in  48  Alb.  Law  Jour.  884.  The  same  question  is  con- 
sidered in  Little  v.  Chadwick,  151  Mess.  109,  7  L.  R.  A.  570,  with  note ;  and  in  First 
National  Bank  v.  Hummel,  8  L.  R.  A.  788,  with  note,  20  Am.  St.  Rep.  257,  14  Colo.  269. 
Bee.  also  the  note  to  Ferchen  v.  Arndt,  26  Or.  121.— Reporter. 
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hundred  and  ninety-three,  was  doing  business  at  the  City 
of  Portland,  Oregon.  Like  many  others,  it  became  em- 
barrassed in  the  financial  panic  of  eighteen  hundred  and 
ninety-three,  and  was  forced,  on  July  twenty-sixth,  eight- 
een hundred  and  ninety-three,  to  suspend  business.  On 
August  second,  eighteen  hundred  and  ninety -three,  the 
defendant  J.  L.  Hartman  was  appointed  receiver  of  said 
bank  by  the  Circuit  Court  of  the  State  of  Oregon  for  Mult- 
nomah County,  and  qualified,  and  is  still  acting  as  such. 
This  suit  was  brought  by  J.  C.  Muhlenberg  to  establish  a 
preference  or  lien  upon  all  the  assets  of  the  bank  for  cer- 
tain moneys  alleged  to  have  been  deposited  with  the  bank 
in  trust  The  facts  out  of  which  the  claims  arose  are,  in 
substance,  these:  Plaintiff  and  three  other  persons  were 
jointly  interested  in  a  certain  mortgage  which  matured  in 
June,  eighteen  hundred  and  ninety-three,  and  each  of 
them  had  at  some  time  between  January  and  June  of  that 
year  sent  to  the  bank  with  instructions  to  pay  the  mort- 
gage his  proportionate  share  of  the  money  required  to  re- 
lease said  obligation.  The  remittances  were  all  made  by 
drafts  on  either  New  York  or  San  Francisco.  The  Chase 
National  Bank  of  New  York  was  the  eastern  correspondent 
of  the  The  Northwest  Loan  and  Trust  Company,  and  the 
trust  company  was  indebted  to  it  in  the  sum  of  fifty  thou- 
sand dollars  for  moneys  borrowed,  and  also  had  a  running 
account  with  that  bank  for  the  credit  of  which  it  sent  all 
eastern  paper  received  by  it  and  against  which  it  drew  its 
eastern  exchange.  It  had  a  like  account  with  the  Anglo- 
Calif  ornian  Bank  of  San  Francisco.  The  trust  company, 
upon  receiving  the  New  York  drafts,  sent  the  same  to  the 
Chase  National  Bank,  which  collected  and  credited  the 
same  to  the  trust  company's  account.  The  San  Francisco 
draft  was  sent  to  the  Anglo-Californian  Bank,  and  by  it 
collected  and  credited  to  the  trust  company's  account. 
Immediately  on  the  bank's  suspension,  the  Chase  National 
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Bank  applied  the  balance  standing  to  the  credit  of  The 
Northwest  Loan  and  Trust  Company  on  its  books  in  part 
payment  of  its  indebtedness  of  fifty  thousand  dollars  to 
the  Chase  National  Bank.  Between  the  time  the  San 
Francisco  draft  was  remitted  and  the  suspension  of  the 
bank,  the  trust  company  drew  out  more  money  from  the 
Anglo-Californian  Bank  than  it  deposited  there. 

The  other  parties  afterwards  assigned  to  the  plaintiff 
their  claims  for  the  sums  of  money  remitted  by  them,  and 
plaintiff  brought  this  suit  for  the  amount  thereof,  together 
with  the  amount  remitted  by  him,  contending  that  the 
moneys  remitted  by  him  and  his  assignors  were  received 
by  the  bank  in  trust,  for  a  specific  purpose,  and  were  trust 
funds;  that  the  same  were  by  the  bank  indistinguishably 
mingled  and  mixed  with  its  general  funds,  and  are  incapa- 
ble of  being  traced  or  identified,  or  followed  into  any 
changed  form  or  specific  property  or  fund,  and  were  used 
by  the  bank  in  paying  its  debts,  and  that,  by  reason 
thereof,  the  plaintiff  has  a  lien  upon  all  the  assets  of  the 
bank  in  the  hands  of  the  receiver  for  the  repayment  of 
said  moneys,  and  that  plaintiff  is  entitled  to  have  the  same 
repaid  to  him  by  the  receiver  out  of  the  assets  of  the 
trust  company  before  any  other  creditors  receive  divi- 
dends. 

No  actual  money  was  ever  received  by  the  trust  com- 
pany or  the  receiver  from  the  plaintiff  or  any  of  his  assign- 
ors. The  only  benefit  the  trust  company  got  from  their 
remittances  was  credit  for  the  amounts  thereof  with  its 
eastern  and  San  Francisco  correspondents.  No  moneys 
furnished  by  plaintiff  or  his  assignors  ever  came  into  the 
vaults  of  the  trust  company,  or  into  the  hands  of  the  re- 
ceiver, and  none  of  such  moneys  went  to  purchase  or 
acquire  property,  assets,  or  securities  of  any  kind.  The 
most  that  can  be  said  is  that  the  amount  of  these  moneys 
went  to  pay  debts  of  the  trust  company.    There  were  many 
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depositors  and  general  creditors  of  the  company,  and  it 
had  on  hand  in  money,  at  the  time  it  suspended  business, 
only  eight  hundred  and  sixty-five  dollars  and  fifty-two 
cents.     It  is  hopelessly  insolvent. 

The  circuit  court  decreed  the  plaintiff  a  preference  and 
lien  upon  the  assets  of  the  bank  for  the  amount  of  the 
money  remitted  by  plaintiff  and  his  assignors,  and  inter- 
est, from  which  decree  the  defendants  appeal,  the  circuit 
court  expressly  authorizing  the  receiver  to  take  the  ap- 
peal. Reversed. 

For  appellant  there  was  a  printed  brief  and  an  oral 
argument  by  Mr.  Ossian  Franklin  Paxton, 

L  The  moneys  for  which  plaintiff  claims  a  preference 
were,  according  to  the  allegations  of  the  complaint,  indis- 
tinguishably  mixed  and  mingled  with  the  bank's  other 
moneys,  and  their  identity  wholly  lost.  None  of  the  same 
can  be  followed  or  traced,  either  in  the  original  or  any 
modified  form,  or  traced  into  any  other  property  or  fund. 
The  evidence  shows  that  these  moneys  were  used  in  the 
bank's  business  to  pay  its  debts.  They  were  all  consumed. 
None  of  them  went  into  or  are  now  in  the  estate.  Plain- 
tiff cannot,  therefore,  recover  these  moneys,  even  if  they 
were  received  by  the  bank  in  trust,  for  they  cannot  be 
identified  or  traced  into  any  property  or  fund.  He  can 
have  no  preference,  but  must  share  equally  with  other 
creditors:  Text  Writers— 2  Story's  Equity,  §§  1258-59;  2 
Pomeroy's  Equity,  §  1058;  1  Perry  on  Trusts,  §§  345,  836, 
842.  Alabama— Ellison  v.  Moses,  95  Ala.  221,  11  So.  349. 
California — Lathrop  v.  Bampton,  31  Cal.  23.  Maine — Port- 
land Steamboat  Company  v.  Locke,  73  Me.  370;  Qoodell  v. 
Buck,  67  Me.  514.  Michigan — Neely  v.  Rood,  54  Mich.  134; 
Pierce  v.  Halzer,  65  Mich.  263;  Sherwood  v.  Milford  Bank,  94 
Mich.  78,  53  N.  W.  923.  Missouri— Phillips  v.  Overfield,  100 
Mo.  466. 
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II.  It  is  clear  that  upon  an  accounting  in  bankruptcy 
or  insolvency,  a  trust  creditor  is  not  entitled  to  a  prefer- 
ence over  general  creditors  of  the  insolvent  merely  on  the 
ground  of  the  nature  of  his  claim;  that  is,  that  he  is  a  trust 
creditor  as  distinguished  from  a  general  creditor.  If  it 
appears  that  trust  property  specifically  belonging  to  the 
trust  is  included  in  the  assets,  the  court  doubtless  may 
order  it  to  be  restored  to  the  trust.  So,  also,  if  it  appears 
that  trust  property  has  been  wrongfully  converted  by  the 
trustee  and  constitutes,  although  in  a  changed  form,  a  part 
of  the  assets,  it  would  seem  to  be  equitable  and  in  accord- 
ance with  equitable  principles,  that  the  things  into  which 
the  trust  property  has  been  changed,  should,  if  required, 
be  set  apart  for  the  trust,  or,  if  separation  is  impossible, 
that  priority  of  lien  should  be  adjudged  in  favor  of  the 
trust  estate  for  the  value  of  the  trust  property  or  funds, 
or  proceeds  of  the  trust  property,  entering  into  and  con- 
stituting a  part  of  the  assets.  This  rule  simply  asserts  the 
right  of  the  true  owner  to  his  own  property.  But  it  is 
the  general  rule,  as  well  in  a  court  of  equity  as  in  a  court 
of  law,  that,  in  order  to  follow  trust  funds,  and  subject 
them  to  the  operation  of  the  trust,  they  must  be  identified : 
Alabama — Ooldthwaitv.  Ellison,  12  So.  812;  St.  Louis  Brew- 
ing Association  v.  Austin,  13  So.  908.  Colorado  —  McClung 
v.  Board  of  Commissioners,  19  Colo.  122,  34  Pac.  763.  Illinois 
—  Union  National  Bank  v.  Qoetz,  138  111.  127,  32  Am.  St  Rep. 
125,  27  N.  E.  907.  Maryland— Englar  v.  Offutt,  70  Md.  78, 
14  Am.  St.  Rep.  332, 16  AtL  497.  Massachusetts— Little  v. 
Chadwick,  151  Mass.  109,  7  L.  R.  A.  570,  23  N.  E.  1005. 
Mississippi  —  Shields  v.  Thomas,  14  So.  84.  New  York  — 
Cavin  v.  Oleason,  105  N.  %  263,  11  N.  E.  504;  Holmes  v.  Oil- 
man, 138  N.  Y.  376,  20  L.  R.  A.  566,  34  Am.  St.  Rep.  463, 
34  N.  E.  204;  Atkinson  v.  Rochester  Printing  Company,  114 
N.  Y.  168,  21  N.  E.  1007.  North  Dakota— North  Dakota 
Elevator  Company  v.   Clark,  3  N.  Dak.  26,  53  N.  W.  175. 
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Pennsylvania — Thompson's  Appeal,  22  Pa.  St  16;  Appeal 
of  Hopkins,  9  Atl.  867.  Rhode  Island  —  Slater  v.  Oriental 
Mills  Company,  27  Atl.  443.  Texas  —  Continental  National 
Bank  v.  Weems,  69  Tex.  489,  6  S.  W.  802,  5  Am.  St  Rep.  85. 
Wisconsin — Nonotuck  Silk  Company  v.  Flanders,  87  Wis. 
237,  58  N.  W.  383,  overruling  previous  cases. 

IIL  Where  a  bank  sent  notes  endorsed,  "for  collection 
and  immediate  returns,"  to  another  bank  which  collected 
the  same,  but  mingled  the  proceeds  with  its  own  moneys, 
the  collecting  bank  became  insolvent  and  a  receiver  was 
appointed.  The  bank  owning  the  money  sued  the  receiver. 
Held,  that  as  the  money  collected  could  not  be  identified 
or  traced  into  any  specific  investment  or  fund,  the  plaintiff 
had  no  preference:  Federal  Cases — Philadelphia  National 
Bank  v.  Dvud,  38  Fed.  172,  2  L.  R  A.  480;  Illinois  Trust 
and  Savings  Bank  v.  First  National  Bank,  15  Fed.  858;  Com- 
mercial National  Bank  v.  Armstrong,  39  Fed.  692,  S.  C. 
148  U.  S.  50;  Frelinghuysen  v.  Nugent,  36  Fed.  239;  Mer- 
chants' and  Farmers'  Bank  v.  Austin,  48  Fed.  25;  Anheuser- 
Busch  Brewing  Association  v.  Clayton,  56  Fed.  759;  In  re 
Vetterlein,  26  Fed.  155;  Cook  v.  Tullis,  85  U.  S.  332;  Bank  v. 
Insurance  Company,  104  U.  S.  54;  Peters  v.  Bain,  133  U.  S. 
670. 

I  have  gone  to  this  length  in  discussing  the  very  latest 
decisions  on  the  subject,  because  it  is  contended  that  the 
doctrine  invoked  by  plaintiff  is  a  new,  progressive,  or 
modern  doctrine  of  equity  lately  established  by  the  courts; 
that  the  late  cases  are  nearly  unanimous  in  its  favor,  and 
the  older  cases  are  no  longer  authority.  It  is  my  purpose 
to  show  that  the  majority  of  the  courts,  and  the  best 
courts  of  the  country,  by  the  latest  adjudged  cases,  repu- 
diate the  doctrine  adopted  by  the  Kansas,  Wisconsin,  and 
some  of  the  Iowa  cases,  and  that  some  of  the  courts  which 
at  first  acceded  to  this  doctrine  have  since  discarded  it. 
as  OE.-18. 
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In  order  to  allow  the  preference  claimed,  the  court  must 
hold  that  a  claim  for  misapplied  trust  funds  is  of  a  higher 
nature  than  the  claims  of  the  depositors  of  the  bank.  I 
respectfully  submit  that  no  case  of  authority  has  ever  so 
decided,  and  that  reason  and  the  principles  of  equity  do 
not  support  the  contention. 

By  leave  of  the  court  there  was  also  an  oral  argument 
by  Mr.  Stewart  R  Linthicum,  and  a  printed  brief  by  Messrs. 
Williams,  Wood,  and  Linthicum. 

The  question  involved  in  this  case  is  at  all  times  an  in- 
teresting one,  but  is  also  now,  in  view  of  the  large  number 
of  banks  in  process  of  liquidation,  and  the  enormous  sums 
due  from  them,  one  of  the  very  greatest  importance. 
This  is  but  one  of  three  similar  suits  now  before  this 
court,  and  it  is  certain  that  others  will  be  brought  here. 
They  all  proceed  upon  what  is  termed  the  new  doctrine 
that  has  lately  been  established  by  the  courts,  by  which 
the  rule  requiring  trust  property  sought  to  be  recovered 
to  be  traced  and  identified,  either  in  the  original  or  some 
changed  form,  has  been  abrogated,  and  that  a  cestui  que 
trust,  whose  moneys  have  been  by  the  trustee  dissipated 
or  used  in  payment  of  his  own  debts,  is  not  bound  to 
follow  or  identify  the  property  or  trace  it  into  any  other 
property  or  specific  fund,  but  upon  proof  that  the  trustee 
misappropriated  the  trust  fund,  is  entitled  to  an  equitable 
lien  upon  the  entire  estate  of  the  defaulting  trustee.  In 
other  words,  that  a  claim  for  misappropriated  trust  funds 
is  of  a  higher  nature  than  the  claim  of  general  creditors, 
and  must  be  first  satisfied  out  of  the  trustee's  estate. 

This  rule  we  believe  to  be  supported  by  neither  reason 
nor  authority,  and  its  adoption  in  this  state  will  be  pro- 
ductive of  vexatious  litigation  and  great  injustice.  We 
contend  that  before  the  allowance  of  any  claim  for  priority 
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over  the  general  creditors  of  an  insolvent  against  the  as- 
sets in  the  hands  of  a  receiver  or  assignee,  because  of  an 
alleged  trust,  two  things  must  clearly  appear,  (1)  that  a 
trust  exists,  and  (2)  that  the  trust  fund  or  property  has 
been  traced  into  the  hands  of  the  receiver  or  assignee, 
either  in  its  original  or  in  some  substituted  form,  so  that  it 
can  clearly  be  identified  as  forming  part  of  the  assets  in 
the  hands  of  the  receiver  or  assignee;  otherwise,  the  claim- 
ant bears  to  the  estate  the  relation  of  a  general  creditor. 
Within  the  last  few  years  a  number  of  decisions  have  been 
rendered,  which  it  is  said  advance  this  doctrine  of  equity, 
but  in  some  of  these  cases  it  is  evident  that  the  trust  funds 
or  proceeds  were  clearly  traced  into  the  hands  of  the  as- 
signee or  receiver,  and  in  others  the  opinions  are  contrary 
to  sound  reason  and  the  principles  that  are  the  basis  of 
all  equity  proceedings.  This  so-called  progressive  doc- 
trine, being  a  departure  from  well-established  principles, 
6houid  be  carefully  considered  before  being  adopted,  espe- 
cially where  the  question  is  an  open  one,  and  may  be  settled 
upon  its  merits. 

The  right  to  follow  trust  funds  was  never  based  upon 
the  theory  of  preference  by  reason  of  an  unlawful  conver- 
sion, but  is  and  always  was  a  question  of  general  equity 
jurisprudence.  If  it  can  be  shown  that  the  assignee  or 
receiver  has  property  which  was  trust  property,  and 
did  not  belong  to  the  insolvent,  then  no  wrong  will  be  done 
by  allowing  the  trust  claimant  to  have  what  he  can  show 
to  be  his,  for  otherwise  the  creditors  will  receive  some- 
thing to  which  they  are  not  entitled.  This,  and  no  other, 
is  the  theory  upon  which  the  following  of  trust  funds  is 
upheld.  The  fact  of  unlawful  conversion  by  the  insolvent 
does  not  enter  into  the  matter  at  all.  The  mere  fact  that 
the  insolvent  had  received  property  which  was  impressed 
with  a  trust  is  not  sufficient  to  create  an  equity  superior  to 
that  of  other  creditors,  in  the  absence  of  an  identification 
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of  the  property  in  some  form  in  the  hands  of  the  receiver 
or  assignee. 

It  has  alio  been  urged  that  if  the  trust  funds  have  been 
used  in  the  payment  of  the  insolvent's  debts,  his  estate 
has  been  increased  pro  tanto.  This  view  the  courts  have 
likewise  refused  to  adopt,  and  have  clearly  demonstrated 
its  fallacy.  With  these  statements  of  what  we  conceive  to 
be  the  law,  we  pass  to  a  consideration  of  the  adjudged 
cases. 

For  respondent  there  was  printed  a  brief  by  Messrs. 
Snow  and  McOamanU  and  an  oral  argument  by  Mr.  Wallace 
McCamanL 

Our  contention  is  that  under  the  modern  equitable  doc- 
trine a  trust  fund  may  be  followed  into  an  estate  which  is 
in  the  custody  of  a  court  of  equity  for  distribution  when 
the  fund  has  gone  into  that  estate,  and  that  this  is  but  an 
enlargement  of  the  old  rule  that  a  party  may  follow  his 
own  wherever  he  may  find  it,  except  as  against  bona  fide 
purchasers,  for  two  reasons:  First,  a  trust  fund  misappro- 
priated by  a  trustee  by  absorption  into  a  general  fund  is  a 
superior  equitable  lien  against  this  fund  in  a  court  of 
equity  where  assets  are  being  marshaled.  It  is  inequitable 
that  general  creditors  should  be  put  upon  an  equal  footing 
with  a  trust  claimant  whose  property  cannot  be  said  to 
belong  to  the  general  creditor.  The  position  is  analogous 
to  that  which  prevails  in  marshaling  assets  of  a  partner- 
ship. A  partnership  debt  first  attaches  against  partner- 
ship property  in  preference  to  the  individual  debt  of  the 
partner,  because  in  a  measure  the  partnership  property  is 
held  in  trust  for  the  partnership  creditors.  Second,  the 
trust  fund  having  gone  into  the  estate,  unless  it  was  squan- 
dered the  estate  has  certainly  been  benefited  by  it,  and 
benefited  by  a  fund  not  the  property  of  the  trustee.     The 
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fact  that  this  benefit  may  arise  directly  or  indirectly  does 
not  militate  against  the  principle  that  the  estate  has  been 
benefited.  If  in  the  case  at  bar  the  claimants'  moneys  have 
gone  to  swell  either  the  assets,  or,  which  is  the  same  thing, 
reduced  the  outstanding  indebtedness  against  the  assets, 
the  estate  has  certainly  been  benefited;  as  much  so  as  if 
property  had  been  purchased  by  the  trust  fund,  this  prop- 
erty in  turn  converted  into  cash,  and  this  cash  in  turn  used 
to  pay  debts.  Our  contention  is  also  that  the  lien  claim 
attaches  not  alone  to  the  money  on  hand  at  the  time  of 
the  failure,  but  attaches  to  the  entire  fund  in  the  control 
of  the  court  for  distribution.  This  is  one  of  the  pro- 
gressive doctrines  of  equity.  There  has  been  a  very 
liberal  advance  in  the  rulings  of  the  courts  along  this  line  in 
recent  years,  and  we  think  the  great  weight  of  authority 
on  both  sides  of  the  Atlantic  now  supports  our  contention: 
England— Knatchbull  v.  Hallett,  L.  R.  13  Ch.  Div.  696, 
36  .Eng.  Rep.  779;  Permell  v.  Deffell,  4  De.  G.  M.  and  G. 
399.  Federal  Courts — National  Bank  v.  Insurance  Com- 
pany, 104  U.  S.  54;  Union  Stock  Yards'  Bank  v.  Gillespie,  137 
U.  S.  411;  San  Diego  Company  v.  California  National  Bank,  52 
Fed.  59;  Commercial  National  Bank  v.  Armstrong,  148  U.  S. 
50  (disapproving  the  reasoning  in  the  case  at  the  circuit, 
reported  in  36  Fed.  684).  Colorado  — First  National  Bank  v. 
Hummell,  14  Colo.  259,  23  Pac.  986,  8  L.  R.  A.  788,  20  Am. 
St  Rep.  257.  Georgia— Carter  v.  Lipsey,  70  Ga.  417.  Illi- 
nois— Bank  v.  Schween,  127  111.  573.  Iowa — Independent 
District  of  Bayer  v.  King,  80  Iowa,  497,  45  N.  W.  908;  Daven- 
port Flaw  Company  v.  Lamp,  80  Iowa,  722,  45  N.  W.  1049, 
20  Am.  St  Rep.  447;  Nurse  v.  Satterlee%  81  Iowa,  491,  46 
N.  W.  1102;  District  Township  of  Eureka  v.  Farmers'  Bank, 
88  Iowa,  — ,  55  N.  "W.  342.  Kansas— Ingraham  v.  Ellicott, 
30  Kan.  163;  Peak  v.  Ellicott,  30  Kan.  156,  1  Pac.  499, 
46  Am.  Rep.  90;  Myers  v.  Board  of  Education,  51  Kan.  87, 
32  Pac.  658,  37  Am.  St.  Rep.  263.     Michigan—  Carley  v. 
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Graves,  85  Mich.  483,  48  N.  W.  710.  Missouri — Harrisonv. 
Smith,  83  Mo.  217,  53  Am.  Rep.  571;  Stoller  v.  Coatee,  88 
Mo.  520.  Nebraska — Anheuser-Busch  Company  v.  Farmers' 
Bank,  36  Neb.  31,  53  N.  W.  1037;  Griffin  v.  Chase,  36  Neb. 
328,  54  N.  W.  573.  New  Jersey—  Smith  v.  Combs,  49  N.  J. 
Eq.  420,  24  Alt  9;  Thompson  v.  Gloucester  Savings  Institu- 
tion, 8  Atl.  97.  New  York—  People  v.  City  Bank,  96  N.  Y. 
32;  Baker  v.  National  Exchange  Bank,  100  N.  Y.  31.  Ohio  — 
Jones  v.  KiVbreth,  49  Ohio  St.  401,  31  N.  E.  3460.  South 
Dakota — Kimmel  v.  Dickson,  58  N.  W.  561.  Tennessee — 
Brocehus  v.  Morgan,  5  Cent.  Law  Jour.  53,  Texas — Con- 
tinental National  Bank  v.  Weems,  69  Tex.  487,  5  Am.  St. 
Rep.  85,  6  S.  W.  805.  Wisconsin  —  McLeod  v.  Evans,  66 
Wis.  401,  28  N.  W.  173,  57  Am.  Rep.  287;  Francis  v.  Evans, 
69  Wis.  115,  33  N.  W.  93;  Bowers  v.  Evans,  7  Wis.  133, 
36  N.  W.  629.  Text  Writers— 2  Lewin  on  Trusts,  394; 
Mecham  on  Agency,  536. 

The  cases  cited  by  counsel  are  partially  cases  which 
simply  express  the  well-established  doctrine  that  the  trust 
fund  may  be  followed  into  whatever  property  it  can  be 
traced,  and  where  the  principle  we  are  contending  for  was 
not  under  discussion,  or  cases  prior  to  the  leading  Eng- 
lish case  of  KnatchbuU  v.  Hallett,  where  the  old  principle 
was  extended;  partially  cases  where  the  facts  were  analo- 
gous to  those  found  in  Cavin  v.  Gleason,  the  Michigan  case 
of  Sherwood  v.  MUford  Bank,  94  Mich.  78,  and  the  Colo- 
rado case,  partially  also  against  the  doctrine  we  contend 
for.  Counsel's  chief  cases  are  from  Mississippi,  Rhode 
Island,  Texas,  Massachusetts,  Alabama,  Pennsylvania, 
and  North  Dakota.  The  Alabama  and  Pennsylvania  cases 
are  against  us  on  this  proposition,  but  they  are  founded 
upon  the  doctrine  of  stare  decisis,  and  an  examination  of 
the  recent  cases  in  those  states  discloses  that  they  follow 
the  old  rule  upon  the  principle  of  stare  decisis. 

Opinion  by  Mr.  Chief  Justice  Bean. 
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This  case  having  been  submitted  in  April  last  on  the 
theory  that  it  involved  substantially  the  same  question  as 
Ferchen  v.  Arndt,  26  Or.  121,  37  Pac.  161,  and  Sharpe  v. 
Hartman,  (in  which  no  opinion  was  written,  26  Or.  131,) 
submitted  about  the  same  time,  the  opinion  in  the  Ferchen 
case  was  supposed  to  be  decisive  of  the  case  now  under 
consideration.  But  appellant's  counsel  seek,  by  a  petition 
for  rehearing,  to  escape  the  effect  of  that  decision  by 
claiming  now,  for  the  first  time,  that  the  pleadings  in  this 
case  show  that  the  money  for  which  plaintiff  claims  a  lien, 
or  its  proceeds,  was  in  the  possession  of  the  trustee  bank 
at  the  time  of  its  suspension,  and  constitutes  a  part  of  the 
assets  in  the  receiver's  hands.  This  is  a  highly  technical 
construction  of  the  pleadings,  at  variance  with  the  whole 
theory  upon  which  the  case  was  tried,  and  is  manifestly 
contrary  to  the  facts  as  disclosed  by  the  testimony.  The 
money  for  which  plaintiff  seeks  to  enforce  a  lien  was  re- 
ceived by  the  bank  prior  to  the  nineteenth  day  of  June, 
eighteen  hundred  and  ninety-three,  and  was  commingled 
with  and  used  as  a  part  of  its  general  funds  in  the  usual 
course  of  its  business  from  that  time  until  its  suspension 
on  the  twenty-ninth  of  the  following  July;  and  there  is  no 
evidence  to  show  that  any  part  of  it  or  its  proceeds  were 
in  the  possession  of  the  bank  at  the  time  of  its  suspension, 
or  have  since  come  into  the  hands  of  the  receiver.  It  is 
clear,  therefore,  that  upon  the  facts  plaintiff  is  not  entitled 
to  a  lien  upon  any  of  the  assets  of  the  bank  in  the  hands  of 
the  receiver,  for,  as  said  by  Chief  Justice  Lord  in  the 
Ferchen  case,  "Before  one  claiming  to  be  a  trust  creditor 
can  be  entitled  to  a  lien  or  preference  over  other  creditors, 
he  must  make  it  appear  that  the  fund  or  property  of  the 
debtor  which  he  seeks  to  affect  with  such  a  lien  or  prefer- 
ence includes  the  trust  property  or  proceeds  thereof." 
The  answer  alleges  that  the  moneys  mentioned  in  the  com- 
plaint were  deposited  with  the  bank  to  be  paid  to  a  debtor 
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of  the  plaintiff  and  his  assignor  on  the  order  of  Markle; 
that  after  its  receipt  the  bank  notified  Markle  of  the  same 
and  he  thereupon  offered  to  pay  it  to  such  debtor  but  that 
he  refused  to  receive  it  and  "that  said  Markle  therefore 
permitted  said  moneys  to  remain  on  deposit  with  said  trust 
company  where  the  same  were  at  the  time  it  was  forced  by 
financial  embarrassment  to  suspend  its  business."  It  is 
contended  that  the  portion  of  the  answer  quoted  is  an  alle- 
gation or  admission  that  the  moneys  of  plaintiff  were  in 
the  bank  either  in  specie  or  in  some  changed  form  at  the 
time  of  its  suspension,  but  when  construed  in  connection 
with  the  subject  matter  of  the  allegation  of  which  it  forms 
a  part  it  was  evidently  not  so  intended,  but  only  to  aver 
that  the  money  remained  on  deposit  with  the  bank  in  the 
sense  that  it  stood  on  the  books  of  the  concern  to  the  credit 
of  the  plaintiff  and  his  assignors.  This  seems  to  us  mani- 
fest when  it  is  remembered  that  the  complaint  alleges,  and 
the  answer  admits,  that  the  bank  placed  the  moneys  of 
plaintiff  *  *  in  its  treasury  for  use  in  connection  with  its  bank- 
ing business,  and  that  having  been  so  placed  in  the  treas- 
ury aforesaid,  they  were  paid  out  in  the  course  of  its  busi- 
ness affairs  as  a  banking  institution.  That  thereupon  the 
defendant  wholly  destroyed  the  identity  of  plaintiff's  said 
remittance  and  the  identity  of  the  moneys  of  the  other 
parties  paid  over  to  it  in  trust  as  aforesaid."  And  "that 
by  reason  of  the  wrongful  mingling  of  the  moneys  of 
plaintiff  and  the  other  parties  aforesaid  it  is  impossible  to 
follow  the  moneys  so  paid  to  the  defendant  company  and 
that  the  same  are  wholly  incapable  of  identification." 

The  complaint  seems  to  have  been  drawn  and  the  case 
was  tried  on  the  theory  that  plaintiff  could  not  trace  his 
money  or  the  proceeds  thereof  into  the  hands  of  the  re- 
ceiver. This  position  is,  in  our  opinion,  fully  warranted 
by  the  record.  No  allusion  is  made  by  appellant  in  his 
brief  to  the  alleged  admissions  of  the  answer,  nor  was  his 
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contention  in  this  court  that  he  was  entitled  to  a  lien  be- 
cause his  money  or  the  proceeds  thereof  were  actually  in 
the  possession  of  the  receiver,  but  on  the  doctrine  that 
(quoting  from  the  brief)  "where  funds  come  into  the 
hands  of  a  trustee  impressed  with  a  trust  in  favor  of  the 
principal  and  are  wrongfully  mingled  by  the  trustee  with 
his  own  funds  so  as  to  be  incapable  of  identification,  the 
cestui  que  trust  has  an  equitable  lien  on  all  the  assets  of  the 
defaulting  trustee  to  the  amount  of  the  fi\nd  so  misappro- 
priated." In  our  opinion,  therefore,  there  is  nothing  in 
the  record  in  this  case  to  exempt  it  from  the  rule  an- 
nounced in  Ferchen  v.  Arndt  and  applied  in  the  Sharp  case, 
the  facts  of  which  appellant  states  in  his  brief  are  "sub- 
stantially identical"  with  those  in  the  case  under  consid- 
eration. 

Rehearing  denied. 


[Argued  Jane  24 ;  decided  July  24, 1894.] 
FRIESE   v.    HUMMEL. 

[37  Pac.  Rep.  458.] 

JuBiroicnoN  of  Equity— To  Set  Aside  a  Judgment  ob  Dscbee  fob  Fbaud 
ob  Pebjuby. —  Equity  has  no  jurisdiction  to  set  aside  a  former  judg- 
ment or  decree  for  perjury  or  fraud,  unless  the  perjury  or  fraud  was 
collateral  to  the  questions  examined  and  determined  in  the  former  pro- 
ceeding.* 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  Louise  Friese  to  set  aside  a  former  de- 
cree of  this  court,  rendered  March  twenty-ninth,  eighteen 
hundred  and  ninety-two,  in  the  case  of  Hummel  v.  Friese, 

•An  extended  monographic  note  on  the  subject  of  relief  from  judgments  obtained 
by  perjury  is  attached  to  the  case  of  Pico  v.  Cohn,  reported  in  26  Am.  St.  Rep.  165,  and 
13 1*  R.  A.  386.  The  subject  Is  also  discussed  in  Cotxhau**  j.  Kerttng,  29  Fed.  821,  and 
In  Grower  v.  Jttuttrf,  64  Fed.  24L— Rspobteb. 

26  0b,-  lft. 
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24  Or.  286,  29  Pac.  438,  and  for  a  new  trial,  on  account 
of  the  alleged  perjury  of  a  witness.  The  plaintiff,  for 
cause  of  suit,  alleges  inter  alia:  "That  by  perjury  and 
fraud  the  plaintiff  in  the  suit  above  named  in  this  answer 
(referring  to  the  answer  in  the  former  decree)  had  suffi- 
cient testimony  to  warrant  the  court  in  ordering  and  enter- 
ing the  decree  above  set  forth.  That  C.  G.  Hummel,  by 
whose  testimony  alone  it  was  established  that  the  convey- 
ance named  in  6aid  answer,  described  all  the  property 
purchased  by  the  plaintiff  from  him  in  said  block,  per- 
jured himself  in  the  oath  he  took  in  this,  in  eighteen  hun- 
dred and  seventy -nine,  by  writing  made  and  signed  by  him 

and  delivered  to  one ,  he  agreed  for  twelve  hundred 

dollars,  to  be  paid  within  one  year,  to  deed  all  the  land 
within  said  enclosure  to  said  W.  Beutelspacher,  that  in 
order  to  enable  himself  to  convey  all  such  land  to  plaintiff, 
said  Hummel,  by  agreement  with  said  W.  Beutelspacher, 
and  payment  to  him  of  twenty -five  dollars,  canceled  such 
agreement,  and  it  was  returned  to  him  with  said  under- 
standing, in  the  presence  of  another  party.  That  after 
testifying,  and  before  said  decree,  said  Hummel  died;  that 
since  said  decree  was  given,  plaintiff  discovered  said  tes- 
timony, not  knowing  of  it  before;  that  on  a  new  trial  of 
said  suit  plaintiff  will  introduce  such  testimony,  and  prove 
said  facts  by  said  witnesses. "  The  court  having  sustained 
a  demurrer  to  the  complaint  for  the  reason  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  suit,  and  the 
plaintiff  refusing  to  further  plead,  a  decree  was  rendered 
dismissing  the  suit,  from  which  decree  the  plaintiff  ap- 
peals. Affirmed. 

Mr.  Frank  B.  Jolly  (Messrs.  Edward  Mendenhall,  and  J.  B. 
Mendenhall  on  the  brief),  for  Appellant 

Equity  will  grant  a  new  trial  at  law:  Peagram  v.  King* 
11  Am.  Dec.  793;  Note  to  Oliver  v.  Pray,  19  Am.  Dec.  595, 
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where  the  current  of  modern  authority  is  stated.  Floyd  v. 
Jine,  6  Johns.  Ch.  479.  In  states  having  the  reformed  pro- 
cedure where  relief  is  obtained  by  motion  for  a  new  trial 
the  equitable  jurisdiction  to  grant  new  trials  has  not  been 
abrogated:  2  Pomeroy's  Equity  Jurisprudence,  §  836.  A 
bill  of  review  of  a  decree  in  equity  will  lie  upon  the  dis- 
covery of  new  matter:  2  Story's  Equity  Jurisprudence, 
(12th  ed.)§  88a 

Mr.  Frank  A.  E.  Starr  (Messrs.  Geo.  E.  Chamberlain,  and 
Warren  E.  Thomas  on  the  brief),  for  Respondents. 

The  only  reason  alleged  in  the  complaint  herein  for 
setting  aside  the  decree  rendered  in  the  Circuit  Court  of 
Multnomah  County,  Oregon,  and  affirmed  by  this  court  on 
the  twenty-sixth  day  of  April,  eighteen  hundred  and 
ninety-two,  in  the  case  of  W.  F.  Hummell  and  Frank  Hum- 
mell  v.  A.  H.  Friese  and  Louise  Friese,  is  perjury  of  the 
grantor  of  the  defendants  herein,  committed  in  the  former 
trial,  and  not  discovered  until  after  the  death  of  the  alleged 
perjured  witness,  and  after  the  rendition  of  the  decree  in 
the  former  suit,  is  relied  upon  to  set  aside  said  decree. 
The  mere  statement  of  the  allegation  shows  the  insuffi- 
ciency of  it,  in  this:  First,  it  does  not  appear  that  the  tes- 
timony of  said  witness  was  in  the  former  trial,  nor  in  what 
particulars,  if  any,  the  same  was  false,  nor  that  the 
plaintiffs  therein  had  anything  to  do  with  procuring  such 
alleged  false  swearing,  nor  that  he  did  not  testify  to  the 
same  facts  now  set  out  as  newly  discovered  evidence; 
second,  it  does  not  appear  that  any  effort  whatever  was 
made  by  the  defendant  in  said  suit  to  procure  the  testi- 
mony she  now  professes  ability  to  produce,  or  that  with 
proper  diligence  she  could  not  have  produced  such  evidence 
at  the  former  trial;  third,  even  if  said  allegation,  as  con- 
tained in  the  complaint  herein,  were  true,  it  i6  immaterial 
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and  could  not  in  any  way  have  affected  the  testimony  of 
the  witness  or  the  result  reached  by  the  court  in  said  case. 
These  propositions  will  be  considered  together. 

The  great  weight  of  authority  is  against  the  granting 
of  a  new  trial  in  a  court  of  equity  to  impeach  the  testi- 
mony of  witnesses,  or  because  a  party  has  committed  per- 
jury, or  even  suborned  a  witness  to  commit  perjury.  Cer- 
tainly a  court  cannot  conclude  from  the  naked  allegation 
of  perjury,  without  any  facts  being  set  out  in  the  plead- 
ing upon  which  to  predicate  the  charge  —  that  perjury 
has  been  in  fact  committed  in  the  trial  of  a  cause :  Gray 
v.  Barton,  62  Mich.  186,  28  N.  W.  816;  Willard's  Equity 
Jurisprudence,  358 ;  Woodworth  v.  Van  Buskerk,  1  Johns. 
Ch.  432 ;  Smith  v.  Lowry,  1  Johns.  Ch.  320 ;  Miller  v.  Morse, 
23  Mich.  365 ;  Mayor  v.  Brady,  115  N.  Y.  599,  22  N.  E.  241; 
Kern  v.  Wyatt,  89  Va.  885,  17  S.  E.  549. 

There  are  no  facts  alleged  that  would-  warrant  the 
court  in  concluding,  even  if  a  new  trial  were  granted,  that 
the  result  would  be  different  The  rule  is  well  settled  that 
equity  will  not  grant  relief  unless  it  appears  that  the  re- 
sult of  a  new  trial  will  be  different  from  that  already 
reached.  Secor  v.  Woodward,  8  Ala.  500;  Gregory  v.  Ford, 
14  Cal.  138,  73  Am.  Dec.  639;  Coon  v.  Jones,  10  Iowa,  131; 
Taggart  v.  Wood,  20  Iowa,  236;  Foioler  v.  Lee,  10  Glyn  & 
Jam.  363,  32  Am.  Dec.  172;  Gardner  v.  Jenkins  14  Md.  58; 
Harris  v.  Gwin,  10  S.  &  M.  563;  Gifford  v.  Morrison,  37 
Ohio  St  502,  41  Am.  Rep.  537;  Stokes  v.  Knarr,  11  Wis.  389. 

Nor  are  any  facts  alleged  showing  what  diligence,  if 
any,  was  made  by  the  defendants  in  the  former  suit  to 
procure  the  testimony  upon  which  they  now  rely  to  set 
aside  the  judgment.  The  acts  showing  what  diligence 
was  used  must  be  alleged,  and  not  the  mere  conclusion: 
Mayor  v.  Brady,  115  N.  Y.  599,  22  N.  E.  241;  Gray  v.  Bar- 
ton, 62  Mich.  186,  28  N.  W.  816. 

Bills  of  review  having  been  abolished  by  the  Code,  we 
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insist  that  in  order  to  impeach  a  judgment  or  decree  by 
original  suit,  on  the  ground  of  newly-discovered  evidence, 
the  complaint  in  such  suit  must  allege  specifically  what  is 
necessary  to  be  shown  in  order  to  obtain  a  new  trial  under 
subdivision  4,  section  235  of  the  Code.  Applications  of 
this  kind  are  looked  upon  with  disfavor  and  distrust,  and 
are  only  granted  under  the  following  restrictions:  1.  The 
evidence  must  have  been  discovered  since  the  former  trial; 
2.  The  party  must  have  used  due  diligence  to  procure  it 
on  the  former  trial;  3.  It  must  be  material  to  the  issue; 
4.  It  must  go  to  the  merits  of  the  cause  and  not  merely 
to  impeach  the  character  of  the  witness;  5.  It  must  not  be 
cumulative;  6.  It  must  be  such  as  ought  to  produce  on 
another  trial  an  opposite  result  on  the  merits. 

We  insist  that  not  a  single  one  of  the  foregoing  re- 
strictions has  been  sufficiently  set  forth  in  the  complaint 
herein;  and  as  to  the  necessity  of  such  allegations  we  call 
the  attention  of  the  court  to  16  Am.  and  Eng.  Ency.  564, 
572,  where  the  decisions  of  the  courts  of  nearly  all  the 
states  are  collected  and  discussed.  See  also  Lander  v. 
Miles,  3  Or.  40;  State  v.  Latshaw,  1  Or.  146. 

Per  Curiam:  Did  the  complaint  6tate  sufficient  facts 
to  entitle  the  plaintiff  to  the  equitable  relief  demanded,  is 
the  question  involved  in  this  suit  A  court  of  equity  may, 
by  an  original  bill  in  the  nature  of  a  bill  of  review,  set 
aside  a  decree  obtained  by  the  fraud  of  the  prevailing 
party,  where  the  acts  or  conduct  constituting  such  fraud 
were  not  involved  in  the  consideration  of  the  merits:  2 
Freeman  on  Judgments  (4th  ed.),  §  485.  A  judgment  or 
decree  procured  by  perjury  is  doubtless  a  fraud,  and  such 
as  would  induce  equity  to  grant  relief,  were  it  not  for  the 
fact  that  its  existence  can  rarely  or  never  be  ascertained 
otherwise  than  by  trying  anew  an  issue  tried  in  a  former 
proceeding:  2  Freeman  on  Judgments  (4th  ed.),  §  489. 
Frauds  for  which  a  court  of  equity  will  set  aside  a  judg- 
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merit  or  decree  must  consist  of  extrinsic,  collateral  acts, 
not  involved  in  the  consideration  of  the  merits.  The  cred- 
ibility of  testimony  given  on  the  trial  of  a  cause,  bearing 
upon  the  issue,  is  intrinsic,  and  has  been  considered  in 
reaching  the  conclusion  sought  to  be  impeached;  and  the 
case  is  not  the  less  tried  on  its  merits,  and  the  judgment  is 
none  the  less  conclusive,  by  reason  of  the  false  testimony 
produced:  United  States  v.  Flint,  4  Sawy.  42.  "Relief," 
says  Allen,  J.,  in  Boss  v.  Wood,  70  N.  Y.  8,  "can  only  be 
granted  upon  some  new  matter  of  equity  not  arising  in  the 
former  case.  Equity  will  not  take  cognizance,  on  the  same 
grounds,  of  the  very  point  which  another  court  of  compe- 
tent authority  in  the  case  has  considered  and  decided. " 
In  Tebbets  v.  Tilt<m%  31  N.  H.  273,  it  was  held  that  fraud  in 
a  judgment  might  be  shown  by  a  party  when  it  may  be 
done  without  showing  any  participation  in  the  fraud,  and 
where  it  does  not  involve  a  reexamination  of  the  merits  of 
the  case.  In  FoUom  v.  Folsom,  55  N.  H.  78,  it  was  held,  in 
a  suit  to  impeach  a  decree  for  fraud,  that  evidence  discov- 
ered after  the  trial,  which  showed  that  the  decree  had 
been  obtained  by  perjury,  was  not  newly  discovered,  but 
cumulative  upon  the  same  issues  tried  before. 

In  Pico  v.  Cohn,  91  Cal.  129,  13  L.  R.  A.  336,  25  Pac.  970, 
and  27  Pac.  537,  25  Am.  St.  Rep.  159,  the  facts  showed  that 
the  plaintiff  was  over  eighty  years  old,  unused  to  business, 
and  could  not  speak  or  understand  the  English  language; 
that  he  owned  real  property  of  the  value  of  two  hundred 
thousand  dollars,  upon  which  there  was  an  incumbrance 
of  sixty -three  thousand  dollars;  that,  being  pressed  for 
payment,  he  applied  to  one  B.  Cohn  for  and  obtained  a 
loan  of  that  amount,  to  secure  the  payment  of  which  he 
executed  and  delivered  an  absolute  conveyance  of  all  his 
property;  that  within  two  months  from  the  time  he  re- 
ceived the  loan  he  tendered  to  Cohn  sixty-five  thousand 
dollars  and  demanded  a  reconveyance,  and  upon  Cohn's 
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refusal  to  convey,  he  commenced  an  action  to  recover  said 
property;  that  during  plaintiffs  negotiations  with  Cohn, 
one  Pico  Johnson  was  present,  and  knew  that  the  transac- 
tion was  a  loan  and  security,  and  not  a  purchase  and  con- 
veyance absolute,  and  shortly  after  the  execution  of  the 
deed  so  stated  to  others;  that,  relying  on  Johnson's  knowl- 
edge of  the  transaction,  and  his  statements  concerning  it, 
plaintiff  called  him  as  a  witness,  when,  instead  of  testify- 
ing that  the  transaction  was  a  loan  and  mortgage,  he  tes- 
tified that  it  was  a  sale  and  absolute  conveyance,  and  upon 
the  strength  of  his  evidence  a  decree  was  rendered  in  favor 
of  the  defendant  In  a  suit  brought  to  set  aside  this  de- 
cree, it  was  alleged,  in  addition  to  the  foregoing  facts,  that 
plaintiff  had  made  the  discovery  that  Cohn  had  paid  John- 
son two  thousand  dollars  to  testify  falsely,  which  sum  was 
placed  in  the  hands  of  one  Forbes,  with  directions,  given 
in  Johnson's  presence,  to  pay  it  to  him  if  he  testified  to  an 
absolute  sale,  and  that  immediately  after  he  had  so  testified, 
he  demanded  and  received  the  money.  A  demurrer  to  the 
complaint  having  been  sustained  by  the  lower  court,  the 
judgment  was,  upon  appeal,  affirmed,  the  court  saying: 
"That  a  former  judgment  or  decree  may  be  set  aside  and 
annulled  for  some  frauds  there  can  be  no  question;  but  it 
must  be  a  fraud  extrinsic  or  collateral  to  the  questions  ex- 
amined and  determined  in  the  action.  And  we  think  it  is 
settled  beyond  controversy  that  a  decree  will  not  be 
vacated  merely  becase  it  was  obtained  by  forged  docu- 
ments or  perjured  testimony."  The  reason  assigned  in 
support  of  this  rule  is  that  causes  once  tried  by  a  court 
having  jurisdiction  of  the  subject  matter  and  the  parties 
should  forever  be  at  rest;  that  the  unsuccessful  party 
ought  reasonably  to  expect,  if  he  had  an  unscrupulous  ad- 
versary, that  perjured  testimony  would  be  offered  at  the 
trial,  and  should  be  prepared  to  meet  it;  and  that,  having 
gone  into  a  consideration  of  the  merits,  he  is  estopped  by 
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the  conclusion  of  the  court:  United  States  v.  Flint,  4  Sawy. 
42;  Fed.  Gas.  15121.  The  plaintiff  not  having  alleged 
sufficient  facts  to  entitle  her  to  the  equitable  relief  de- 
manded, there  was  no  error  in  sustaining  the  demurrer 
(Cotzhausen  v.  Kerting,  29  Fed.  821),  and  the  decree  is 
therefore  affirmed.  Affirmed. 


26    16* 
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'irS1       FINNEGAN  v.  PACIFIC  VINEGAR  COMPANY. 

f38     tf  [  S.  C.  87  Pac.  Rep.  457.] 

Corporations — Ratipicatiow — Agents. —  The  rule  that  a  principal,  who,  after 
knowledge  of  the  facts,  neglects  to  promptly  disavow  the  unauthorized 
act  of  an  agent,  adopts  the  act  as  his  own,  applies  to  corporations  as  well 
as  to  individuals,  and  where  part  of  the  directors  of  a  corporation,  with- 
out authority,  entered  into  a  contract  for  the  corporation,  and  the  balance 
of  the  board  allowed  it  to  continue  in  force,  without  objection,  after  the 
matter  was  called  to  their  attention,  the  corporation  will  be  considered  to 
have  ratified  the  contract,  and  no  formal  vote  or  resolution  is  necessary 
for  that  purpose :  Calvert  v.  Idaho  Stage  Company,  25  Or.  412,  cited  and 
approved. 

Appeal  from  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  by  Thomas  8.  Finnegan  against  the 
Pacific  Vinegar  Company  to  recover  damages  for  the 
breach  of  an  alleged  contract  of  employment.  The  com- 
plaint sets  forth,  in  substance,  that  on  November  first, 
eighteen  hundred  and  ninety-two,  the  plaintiff  was  em- 
ployed by  the  defendant  corporation  to  act  as  its  salesman 
and  solicitor  until  October  fourteenth,  eighteen  hundred 
and  ninety-three,  under  an  agreement  by  which  he  was  to 
receive  for  his  services  one  hundred  dollars  a  month  in 
cash  during  the  time  stipulated,  and  seven  hundred  dol- 
lars in  the  capital  stock  of  the  defendant ;  that  the  serv- 
ices were  rendered  according  to  the  contract  until  June 
seventh,  eighteen  hundred  and  ninety-three,  when  he  was 


July,  1894.]    Finnegan  v.  Pacific  Vinegar  Co.        153 

discharged  without  cause;  that  defendant  has  failed  to 
pay  him  for  such  services  since  May  first,  eighteen 
hundred  and  ninety-three,  and  has  refused  to  deliver  the 
promised  stock,  although  demanded,  to  his  damage  in  the 
sum  of  nine  hundred  and  sixty  dollars.  The  answer  de- 
nies the  contract  as  alleged,  but  admits  that  plaintiff 
worked  for  defendant  as  its  salesman  and  solicitor  from 
about  November  first,  eighteen  hundred  and  ninety-three, 
and  that  he  was  paid  at  the  rate  of  one  hundred  dollars 
per  month  while  so  employed,  and  alleges  that  such  em- 
ployment was  during  the  pleasure  of  the  defendant,  and 
subject  to  be  terminated  by  it  at  any  time.  The  jury  re- 
turned a  verdict  in  favor  of  plaintiff,  thus  finding  the  con- 
tract, as  alleged  by  him,  and,  judgment  being  rendered 
accordingly,  defendant  appeals.  Affirmed. 

Mr.  Frederick  R.  Strong  {Mr.  Rufus  Mallory  on  the  brief), 
for  Appellant. 

Mr.  Arthur  L.  Frazer  {Mr.  W.  Maurice  Kelly  on  the  brief), 
for  Respondent. 

Opinion  by  Mr.  Chief  Justice  Bean. 

It  appeared  upon  the  trial  that  at  the  time  the  contract 
was  made  the  officers  of  the  defendant  corporation  were 
Gideon  Stolz,  president;  John  Seal,  vice-president  and 
general  manager;  and  Frank  Sealy,  secretary;  and  that 
these  three  persons  composed  the  board  of  directors.  The 
contract  was  entered  into  on  behalf  of  the  corporation  by 
John  Sealy,  its  vice-president  and  manager,  and  Frank 
Sealy,  its  secretary,  but  without  formal  authority  from  the 
board  of  directors,  or  knowledge  of  the  president  In  pur- 
suance of  the  contract  plaintiff  worked  for  the  defendant 
until  June,  eighteen  hundred  and  ninety-three,  without 
objection  from  any  one,  although  the  president,  Mr.  Stolz, 

20  Ob.— 20. 
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as  the  evidence  tended  to  show,  knew  of  the  terms  of  the 
contract  at  least  as  early  as  the  preceding  February.  An 
objection  was  made  to  the  admission  of  this  testimony, 
which  was  overruled,  and  it  is  now  contended  that  it  was 
incompetent  because  the  contract  was  not  authorized  by 
the  board  of  directors,  or  any  authority  shown  in  the  vice- 
president  to  bind  the  company  thereby.  It  is  not  nec- 
essary to  decide  whether  the  vice-president,  as  general 
manager,  had  authority  to  bind  the  company  by  the  con- 
tract, as  claimed  by  plaintiff.  If  he  had  no  such  authority 
the  company  is  liable,  if  the  contract  was  acquiesced  in 
and  ratified  by  its  directors.  It  is  well  settled  that  a  prin- 
cipal, who,  after  knowledge  of  the  facts,  neglects  to 
promptly  disavow  the  act  of  an  agent  who  has  exceeded 
his  authority,  makes  such  act  his  own,  and  such  acquies- 
cence is  equivalent  to  a  previous  authority.  This  rule  is 
as  applicable  to  a  corporation  as  an  individual:  Mechem 
on  Agency,  §§  158, 167,  178.  It  was  formerly  the  rule  that 
a  corporation  could  appoint  an  agent  only  by  a  formal  res- 
olution of  its  board  of  directors,  and  under  its  corporate 
seal;  but  this  doctrine  has  long  since  been  abandoned,  and 
the  authority  of  an  agent  to  make  the  contract  may  now 
be  shown  as  in  the  case  of  individuals.  It  may  be  by 
showing  an  express  appointment,  or  implied  from  the 
adoption  or  recognition  of  his  acts  by  the  corporation, 
{Calvert  v.  Idaho  Stage  Company,  25  Or.  412,  36  Pac.  24,) 
and  such  ratification  need  not  be  by  a  formal  vote  or 
resolution  of  the  board  of  directors:  Campbell  v.  Pope,  96 
Mo.  468,  10  S.  W.  187.  "If  this  were  not  so,"  as  said  by 
Mr.  Justice  Redfield,  "it  would  lead  to  very  great  in- 
justice, for  it  is  notorious  that  the  transaction  of  the 
ordinary  business  of  railways,  banks,  and  similar  corpora- 
tions in  this  country,  is  without  any  formal  meetings  or 
votes  of  the  board.  Hence  there  follows  a  necessity  of 
giving  effect  to  the  acts  of  such  corporations  according  to 
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the  mode  in  which  they  choose  to  allow  them  to  be  trans- 
acted": Bank  of  Middlebury  v.  Rutland,  etc,  Railroad  Com- 
pany, 30  Vt  159. 

Now,  in  this  case,  the  defendant  haying  suffered  the 
plaintiff  to  work  for  it  under  a  contract  made  with  its 
vice-president,  for  the  period  of  eight  months,  without 
protest  or  objection,  and  without  in  any  way  signifying  its 
dissent,  the  jury  was  justified  in  finding  that  it  had  ratified 
the  act  of  its  agent,  and  therefore  could  not  be  heard  to 
impeach  the  validity  of  the  contract  on  the  pretense  that 
it  was  made  without  authority.  If  it  desired  to  disavow 
the  contract,  it  was  its  duty  to  have  been  active  in  doing 
so  as  soon  as  the  fact  came  to  its  knowledge.  Two  of  the 
directors  had  notice  of,  and  knew  the  terms  of,  the  con- 
tract at  the  time  it  was  made,  and  the  other,  as  the  jury 
could  properly  have  found,  more  than  four  months  before 
any  attempt  was  made  to  disavow  it;  and  having  remained 
silent  during  this  time,  their  assent  and  ratification  will 
be  presumed:  Kelsey  v.  National  Bank,  69  Pa.  St.  426;  St 
James  Parish  v.  Newburyport  Horse  Railroad,  141  Mass.  500, 
6  N.  E.  749;  Jourdan  v.  Long  Island  Railroad  Company,  115 
N.  Y.  380,  22  N  E.  153.  We  are  of  the  opinion,  therefore, 
that  the  evidence  was  competent,  and  the  judgment  must 

be  affirmed. 

Affirmed. 


[Argued  July  16;  decided  July  30, 1804.] 
HEDIN  v.   SUBURBAN    RAILWAY  COMPANY. 

L&C.  87Paa640.] 

L  Parent  and  Child— Duty  of  Parent  to  Protect  Minor  Child. —  It  is 
the  duty  of  the  parent  of  a  minor  child  to  protect  it  from  injury,  so  far  aa 
his  financial  ability  will  permit,  and  this  duty  is  more  imperative  as  the 
child  is  younger  and  more  helpless.  All  the  circumstances  tending  to 
show  or  explain  the  degree  of  care  exercised  by  the  parent  are  to  be  con- 
sidered, whero  the  child  has  been  injured  by  the  negligence  of  others. 
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2.  Kailwatb— Duty  of  Motobmah  at  Stbmt  Crossihgs.*— While  it  is  the 

duty  of  one  about  to  cross  a  railway  track  to  act  carefully,  it  is  also  the 
duty  of  the  persons  in  charge  of  cars  to  exercise  greater  watchfulness  at 
public  crossings  than  at  other  places,  and  it  is  also  their  duty  to  use 
greater  care  and  diligence  upon  seeing  a  young  child  on  the  track,  than 
upon  noticing  an  older  person  of  more  mature  judgment. 

3.  Railways — Negligence— Question  fob  Juby. — Where  there  is  a  dispute 

regarding  the  facts,  or,  the  facts  being  undisputed,  there  may  reasonably 
be  a  difference  as  to  deductions  therefrom,  the  question  is  one  proper  to  be 
submitted  to  a  jury :  where,  therefore,  in  an  action  by  a  parent  against  a 
street  railway  for  injuries  to  his  minor  child,  it  appeared  that  plaintiff  was 
in  moderate  circumstances,  and  sent  the  child,  who  was  about  three  years 
old,  to  play  under  the  care  of  its  nine-year-old  brother;  that  the  mother 
had  called  the  children,  and  that  the  little  girl  left  her  brother  and  ran 
across  the  track  in  front  of  the  car  to  her  mother;  and  that  after  striking 
her  the  car  ran  some  distance  before  it  was  stopped  on  an  easy  grade,  it 
was  proper  to  submit  the  whole  question  of  negligence  to  the  jury. 

4.  Bill  of  Exceptions— Assignment  of  Erbobs— Pbactice.—  It  is  appro- 

priate to  include  in  the  bill  of  exceptions  all  the  evidence  introduced  prior 
to  a  motion  for  a  nonsuit,  where  the  order  of  the  court  sustaining  or  over- 
ruling such  a  motion  is  brought  up  for  review  ( Johnston  v.  Oregon  Short 
Line  Railway  Company,  28  Or.  94,  cited ),  but  that  does  not  excuse  counsel 
from  properly  pointing  out  the  other  particular  errors  relied  upon,  and 
they  must  do  so  or  the  points  will  not  be  considered :  Eaton  v.  Oregon 
Railway  and  Navigation  Company,  22  Or.  497,  cited  and  approved. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  brought  by  N.  G.  Hedin  against  the 
City  &  Suburban  Railway  Company  to  recover  damages 
for  expenses  incurred  in  the  care  of,  and  medical  attend- 
ance rendered  to,  his  minor  daughter,  and  for  the  loss  of 
her  services,  on  account  of  injuries  caused  by  one  of  de- 
fendant's electric  cars  Tunning  over  her  while,  as  is  al- 
leged, being  carelessly  and  negilently  propelled  at  an 
unusual  and  dangerous  rate  of  speed  by  the  employes  of 
defendant,  whereby  the  two  small  fingers  and  a  part  of  the 

•For  a  collection  of  cases  on  the  subject  of  the  duty  of  railway  companies  to  ex- 
ercise especial  care  at  street  crossings  see  note  to  Wallace  v.  City  <fc  Suburban  Railway 
Company,  28  L.  R.  A.  668;  note  to  Bottoms  T.  Seaboard  Railroad  Company,  25  L.  B.  A.  at 
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palm  of  her  right  hand  were  cut  off,  and  the  third  finger  of 
said  hand  was  bruised  and  mutilated.  After  denying  the 
material  allegations  of  the  complaint,  the  defendant,  in  sub- 
stance, alleged  that  the  plaintiff  carelessly  and  negligently 
permitted  said  minor  child  to  go  unattended  upon  a  public 
street  in  which  he  well  knew  defendant's  cars  were  run- 
ning at  frequent  intervals,  and  that  while  one  of  its  cars 
was  moving  on  said  street  at  a  moderate  and  lawful  rate  of 
speed,  the  said  child  carelessly  and  negligently  ran  imme- 
diately in  front  thereof,  and  so  near  thereto,  that  it  was  im- 
possible for  its  employes,  though  using  all  the  means  in 
their  power,  to  stop  the  car  in  time  to  prevent  the  injury. 
The  allegations  of  new  matter  contained  in  the  answer  hav- 
ing been  denied  in  the  reply,  the  cause  was  tried,  and  a  ver- 
dict and  judgment  rendered  against  the  defendant,  from 

which  it  appeals. 

Affirmed. 

Mr.  Rufus  Mallory  (Messrs.  Cyrus  A.  Dolph,  and  Joseph 
Simon  on  the  brief),  for  Appellant 

Mr.  Raleigh  Stott  (Messrs.  Whitney  L.  Boise,  and  Geo.  C. 
Stout  on  the  brief),  for  Respondent 

Opinion  by  Mr.  Justice  Moore. 

The  bill  of  exceptions  shows  that  when  plaintiff  rested 
his  case  the  defendant  moved  for  a  nonsuit,  for  the  reason 
that  there  was  not  sufficient  evidence  in  support  of  the 
complaint  to  be  submitted  to  the  jury,  which  motion  hav- 
ing been  overruled  by  the  court,  an  exception  was  taken, 
and  it  is  now  contended  that  it  should  have  been  sustained. 
It  is  also  claimed  that  it  was  negligence  per  se  on  the  part 
of  the  plaintiff  to  permit  a  child  of  such  tender  years  to  go 
unattended  upon  a  public  street  where  such  dangerous 
machines  as  cars  propelled  by  electric  power  were  known 
to  be  running  at  frequent  intervals.     The  record  shows 
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that  plaintiff  introduced  evidence  tending  to  prove  the  fol- 
lowing facts:  That  the  injury  occurred  April  twenty-third, 
eighteen  hundred  and  ninety-three,  on  the  public  crossing 
at  the  intersection  of  Johnson  and  Fourteenth  Streets  in 
the  City  of  Portland;  that  defendant's  railway  track  runs 
north  and  south  on  said  Fourteenth  Street,  and  that  from 
Glisan  Street  north  to  Johnson  Street,  a  distance  of  about 
seven  hundred  and  twenty  feet,  said  track  has  a  descending 
grade  of  about  one  half  inch  in  every  two  and  one  half 
feet;  that  electric  cars  had  been  substituted  on  said  street 
for  those  propelled  by  horses  only  three  or  four  days  prior 
to  the  injury;  that  an  ordinance  of  said  city  permitted  the 
defendant  to  run  its  cars  at  a  rate  of  eight  miles  per  hour; 
that  the  car  in  question  was  running  very  rapidly  down 
the  grade,  and,  after  striking  the  child,  it  ran  one  hundred 
and  twenty -eight  feet  before  it  was  stopped;  that  the 
plaintiff,  who  by  occupation  is  a  stonemason,  lived  on  the 
east  side  of  Fourteenth,  about  one  hundred  feet  north  of 
Johnson  Street,  and,  with  the  aid  of  his  wife,  who,  without 
any  help,  kept  eight  boarders,  supported  their  family,  con- 
sisting of  two  boys  of  the  age  of  nine  and  seven  years, 
respectively,  and  the  girl  injured,  aged  three  years  and  nine 
months,  and  another  girl  aged  two  years  and  seven  months, 
by  their  joint  labor;  that  the  plaintiff  having  no  play- 
ground for  the  children  on  his  premises,  his  wife  on  the 
day  in  question  sent  them  to  a  vacant  block  at  the  south- 
west corner  of  Fourteenth  and  Johnson  Streets,  where 
they  had  been  in  the  habit  of  playing;  that  between  six 
and  seven  o'clock  in  the  evening,  and  while  it  was  yet  day- 
light, plaintiff's  wife  called  the  children  to  their  supper, 
and  went  to  the  sidewalk  in  front  of  their  house  to  meet 
them,  as  was  her  custom;  that  when  reaching  the  sidewalk 
she  saw  defendant's  car  coming  rapidly  down  Fourteenth 
Street,  after  having  just  entered  it  from  Glisan  Street, 
and  also  saw  her  children  coming  from  the  block  upon 
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which  they  had  been  playing  to  the  sidewalk  in  front  of  it 
at  the  northeast  corner,  where  they  remained  for  an  in- 
stant; that,  having  seen  the  position  of  the  car  and  of  the 
children,  she  did  not  warn  them  of  the  danger,  or  tell  them 
not  to  cross  the  street;  that  when  the  car  had  reached  a 
point  from  one  hundred  to  two  hundred  feet  from  the 
children,  the  little  girl  in  question  started  and  ran  across 
the  street  in  front  of  it,  which  so  frightened  her  mother 
that  she  did  not  warn  her  to  turn  back,  thinking,  as  she 
says,  that  the  child  could  cross  the  track  before  the  car 
reached  her;  that  the  car  struck  the  child  just  after  she 
had  crossed  the  track,  inflicting  the  injury  complained  of; 
and  that  the  plaintiff  had  sustained  the  amount  of  damages 
which  he  sought  to  recover.  Did  this  state  of  facts  au- 
thorize the  court  to  submit  the  case  to  the  jury  ?  It  may 
be  conceded  that  if  the  plaintiff  permitted  a  child  of  her 
tender  years  to  go  unattended  upon  a  street  where  electric 
cars  were  known  to  be  passing  at  frequent  intervals,  and 
she  there  sustained  an  injury,  it  was  such  negligence  on 
his  part  as  would  prevent  a  recovery  for  damages  sus- 
tained in  consequence  of  the  loss  of  her  services  (Booth 
on  Street  Railway  Law,  §  390,  and  cases  there  cited),  but 
we  do  not  think  counsel's  assumption  of  the  fact  is  sup- 
ported by  the  evidence,  which  shows  that  plaintiff's  wife 
sent  the  little  girl  in  question  with  the  other  children  to 
play  on  the  vacant  block,  and  that  immediately  prior  to 
the  injury  she  was  accompanied  by  her  brother,  whom  she 
left  standing  on  the  crossing  when  she  ran  across  the 
street  Her  escape  from  him  does  not  necessarily  prove 
that  she  was  unattended. 

1.  In  passing  upon  the  question  presented  by  the 
motion,  there  were  two  elements  to  be  considered:  First, 
did  the  plaintiff,  by  his  negligence  in  not  exercising 
greater  care  over  this  little  child,  contribute  to  its  injury 
in  such  a  manner  as  to  preclude  his  recovery  ?  and,  second, 
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was  the  defendant's  agent,  at  the  time  of  the  injury,  exer- 
cising ordinary  care  and  prudence  in  the  management  of 
its  car  ?  The  parent  of  a  minor  child  should,  so  far  as  his 
financial  ability  will  permit,  throw  around  it  such  a  mantle 
of  protection  against  injury  from  any  cause  as  to  shield  it 
from  all  danger;  and  the\neasure  of  this  protection  should 
be  in  an  inverse  ratio  to  the  helplessness  and  indiscretion 
of  the  infant.  When  a  parent  whose  means  are  limited 
has  done  all  that  can  reasonably  be  expected  from  one  in 
his  condition,  he  will  not  be  debarred  from  a  recovery  for 
the  loss  of  his  child's  services  in  consequence  of  an  injury 
caused  by  the  negligence  of  others  because  he  has  not  ex- 
ercised the  same  degree  of  care  in  protecting  his  child  as 
would  reasonably  be  expected  from  parents  having  more 
means  at  their  command.  All  the  circumstances,  there- 
fore, that  tend  to  show  the  degree  of  care  exercised  by  a 
parent  or  guardian  over  his  child  for  its  protection  are  to 
be  considered,  and  in  case  of  injury  to  the  child  by  the 
negligence  of  others,  his  conduct  is  to  be  measured  by 
what  would  reasonably  be  expected  from  a  prudent  person 
of  his  financial  condition  and  station  in  life:  Sherman  and 
Redfield  on  Negligence,  §  72. 

2.  The  defendant  would  not  be  liable  for  any  injury 
unless  its  agent  had  failed  to  exercise  ordinary  care  and 
prudeuce  in  the  control  and  management  of  its  car.  The 
degree  of  diligence  required  of  the  motorman  is  to  be 
measured  by  all  the  circumstances  and  conditions  bearing 
upon  the  question  of  prudence  or  negligence  happening 
and  existing  at  the  time  of  the  accident.  At  a  public 
crossing  of  a  track  it  is  the  duty  of  one  about  to  cross  to 
take  proper  precautions  to  prevent  accidents,  but  this  re- 
quirement upon  the  part  of  the  public  does  not  absolve 
the  defendant  from  the  exercise  of  greater  watchfulness 
at  such  places  than' at  other  points  on  its  line:  Booth  on 
Street  Railway  Law,  §  805.     The  motorman  owed  a  greater 
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duty  to  the  child  in  question,  in  consequence  of  her  age  and 
indiscretion,  had  he  seen  her  in  time  to  prevent  the  acci- 
dent, than  to  a  grown  person  possessing  apparant  organs 
of  perception  and  reasoning  faculties:  &  Flaherty  v.  Union 
Railway  Company,  45  Mo.  70,  100  Am.  Dec  343.  The  cir- 
cumstances to  be  considered  on  the  part  of  the  plaintiff, 
as  tending  to  show  the  degree  of  protection  which  he 
might  be  reasonably  expected  to  afford,  are  that  he  was 
in  moderate  financial  condition,  and  unable  to  maintain 
help  in  the  care  of  his  child;  that  he  had  no  playground 
for  its  comfort  and  enjoyment;  and  that  the  child  from 
the  time  she  left  home  to  an  instant  prior  to  the  injury 
was  with  her  brother;  while  the  circumstances  to  be  con- 
sidered on  the  part  of  the  defendant,  as  tending  to  prove 
its  want  of  ordinary  care  and  prudence  are  the  speed  of 
the  car;  the  injury  at  a  public  crossing;  and  that  the  per- 
son injured  was  a  small  child.  In  view  of  these  facts  and 
circumstances,  could  the  court,  as  a  matter  of  law,  right- 
fully withdraw  the  question  from  the  jury,  and  say  that 
the  negligence  of  the  plaintiff  was  the  primary  cause  of 
the  injury,  and  therefore  no  recovery  is  possible  ? 

3.  The  question  of  negligence  is  generally  one  of  fact, 
and  not  of  law.  If  there  be  any  dispute  as  to  the  facts, 
it  is  clearly  a  question  for  the  jury;  or,  if  there  be  no 
dispute  as  to  the  facts,  but  there  may  reasonably  be  a  dif- 
ference of  opinion  as  to  the  inferences  and  conclusions  de- 
ducible  therefrom,  it  is  the  province  of  the  jury  to  deter- 
mine the  question:  Beach  on  Contributory  Negligence, 
§  163.  In  this  case  it  appears  that  the  child  injured  was 
in  company  with  her  elder  brother,  who  appeared  before 
the  jury.  His  competency  and  ability  to  protect  her  did 
not  depend  so  much  upon  his  age  or  size  as  upon  his  dis- 
cretion and  knowledge  of  the  apparent  danger;  and  be- 
cause the  child  deserted  him  and  upon  the  rapid  approach 

2SOa.-2L 


162  Hedin  v.  Railway  Co.  [26  Or. 

of  the  car  ran  to  her  mother,  it  does  not  necessarily  fol- 
low that  he  was  incompetent  for  the  trust,  but  rather  that 
the  child  placed  more  confidence  in  her  mother  than  in 
him.  The  fact  of  his  presence  with  his  sister  was  proven, 
and  from  his  age  and  general  intelligence  an  inference 
was  to  be  drawn  of  his  ability  to  protect  her.  It  was  also 
proved  that  the  car  ran  a  given  distance  after  the  acci- 
dent occurred  before  it  was  stopped,  and  from  this  fact  an 
inference  of  its  speed  was  deducible.  "To  draw  such  in- 
ferences," says  Lyon,  J.,  in  Hoppe  v.  Chicago,  etc.,  Railway 
Company,  61  Wis.  357,  21  N.  W.  227,  "is  peculiarly  the 
function  of  the  jury,  as  this  court  has  held  in  many  cases.99 
"Whenever  a  motion  for  nonsuit  is  made,"  says  Lord,  C. 
J.,  in  Herbert  v.  Dufur,  23  Or.  462,  32  Pac.  302,  "every  in- 
tendment, and  every  fair  and  legitimate  inference  which 
can  arise  from  the  evidence  must  be  made  in  favor  of  the 
plaintiff."  Conclusions  were  to  be  drawn  from  the  facts 
proved  as  to  whether  the  plaintiff  had  exercised  that  de- 
gree of  care,  and  extended  to  his  child  that  measure  of 
protection,  required  of  one  in  his  financial  condition  and 
station  in  life,  and  as  to  whether,  from  the  facts  proved, 
the  defendant  was  in  the  exercise  of  ordinary  care  and 
prudence  in  the  management  of  its  car  at  the  time  of  the 
injury.  If  the  elder  brother  had  knowledge  of  the  appar- 
ent danger,  and  sufficient  discretion  and  judgment  to  care 
for  and  protect  his  sister,  or  if  his  mother  had  reason  to 
believe,  and  did  believe,  that  he  possessed  such  knowl- 
edge, judgment,  and  discretion,  it  was  not  negligence  to 
send  the  children  to  play  together,  and  in  any  event  it  was 
a  question  for  the  jury  to  say  whether  there  had  been  any 
negligence  in  the  care  of  the  child:  Hoppe  v.  Chicago,  etc., 
Railway  Company,  61  Wis.  357,  21  N.  W.  227. 

In  the  case  of  C  Flaherty  v.  Union  Railway  Company,  45 
Ma  70,  100  Am.  Dec.  343,  it  appeared  that  a  little  girl, 
aged  about  two  years  and  eight  months,  had  been  sent, 
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under  the  protection  of  an  elder  sister  about  eight  years  of 
age,  to  a  lot  across  the  street  to  play  and  get  fresh  air; 
that  after  being  there  for  a  time,  the  child,  unobserved  by 
its  elder  sister,  escaped,  and  undertook  to  make  its  way 
home  across  the  street,  where  it  was  run  over  and  killed 
by  one  of  defendant's  cars.  In  an  action  by  the  parents 
to  recover  damages  for  killing  the  child,  the  court,  in  com- 
menting upon  the  facts  in  the  case,  said:  "I  think  it  may 
be  stated  as  a  sound  proposition  that  to  constitute  negli- 
gence in  the  parents  there  must  be  an  omission  of  such 
care  as  persons  of  ordinary  prudence  exercise  and  deem 
adequate  for  the  required  purpose.  In  the  present  case  it 
appears  that  the  unfortunate  little  child  was  never  per- 
mitted to  go  out  on  the  streets  alone,  unattended,  but  it  was 
frequently  sent  out  under  the  care  of  its  sister.  Although 
the  sister  was  but  eight  years  old,  she  might  have 
been  entirely  adequate  to  afford  it  protection  under  ordi- 
nary circumstances.  It  is  the  only  attendance  many  peo- 
ple are  capable  of  affording  their  children.  To  say  that  it 
is  negligence  to  permit  a  child  to  go  out  to  play  unless  it 
Is  accompanied  by  a  grown  attendant,  would  be  to  hold 
that  free  air  and  exercise  should  only  be  etnjoyed  by  the 
wealthy,  who  are  able  to  employ  such  attendants,  and 
would  amount  to  a  denial  of  these  blessings  to  the  poor." 
It  appears  from  the  foregoing  that  there  might  reasonably 
have  been  a  difference  of  opinion  as  to  the  inferences  and 
conclusions  to  be  deduced  from  the  facts  proved,  and  in 
such  case  the  question  of  negligence  should  always  be  sub- 
mitted to  the  jury,  even  if  there  be  no  dispute  as  to  the 
facts,  and  hence  there  was  no  error  in  overruling  the  mo- 
tion for  a  nonsuit 

4.  The  notice  of  appeal  presents  other  questions  re- 
lating to  the  admission  of  evidence,  and  to  the  giving  and 
refusal  to  give  certain  instructions.  The  bill  of  exceptions 
contains  a  complete  transcript  of  the  stenographer's  notes 
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of  the  trial,  including  all  the  evidence,  together  with  the 
exceptions  taken  and  allowed  to  its  admission,  in  regular 
order  as  they  occurred.  A  judge  in  settling  a  bill  of  excep- 
tions, where  a  motion  of  nonsuit  had  been  sustained  by 
him,  would  hesitate  to  certify  that  there  was  no  evidence 
to  sustain  the  cause  of  action;  or,  where  such  motion  had 
been  denied,  he  would  certainly  have  some  delicacy  in  cer- 
tifying that  the  evidence  and  inferences  and  conclusions 
to  be  deduced  therefrom  fully  warranted  him  in  submitting 
the  question  to  the  jury;  and  hence  it  is  generally  deemed 
essential  that  all  evidence  introduced  prior  to  the  motion 
for  a  nonsuit  should  be  incorporated  in  a  bill  of  exceptions 
when  the  order  of  a  court  overruling  or  sustaining  such  a 
motion  is  brought  up  for  review:  Johnston  v.  Oregon  Short 
Line  Railway  Company,  23  Or.  94,  31  Pac.  283.  That  the 
evidence  necessary  to  review  the  action  of  the  court  upon 
the  motion  for  a  judgment  of  nonsuit  appears  in  the  bill  of 
exceptions,  is  no  reason  why  the  other  questions  and  the 
particular  errcTrs  relied  upon  should  not  be  separately 
stated  and  pointed  out.  The  bill  of  exceptions  in  the  case 
at  bar  does  not  comply  with  the  rule  announced  by  this 
court  in  the  case  of  Eaton  v.  Oregon  Railway  and  Navigation 
Company,  22  Or.  497,  30  Pac.  311,  and  for  the  reason  there 
given  the  other  questions  will  not  be  considered.  It  fol- 
lows that  the  judgment  of  the  court  should  be  affirmed,  and 
it  is  so  ordered.  Affirmed. 


[Decided  July  30, 1894.] 
ALLEN   v.  LEAVENS. 

[87  Pac.  488,  26  L.  R.  A.  630.] 

26   164.         Bill  0'  EicHAjrat— A  promise  to  accept  the  order  of  another  with  such 

45   193|  other's  name  indorsed  thereon  is  in  no  sense  a  bill  of  exchange.    Where 

L.  wrote  to  A^  "I  will  accept  C's  order  for  twenty  dollars  on  December 

twelfth,  eighteen  hundred  and  ninety-two,"  and  C.  wrote  his  name  on  the 
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back  of  such  paper,  he  is  not  liable  to  A.  thereon,  because  if  the  promise 
is  to  pay  C.'s  debt  it  does  not  express  the  consideration,  and  if  it  is  only 
a  promise  to  accept  an  order,  it  is  enough  to  say  that  the  order  was  never 
drawn ;  and  it  is  not  a  bill  of  exchange  for  it  is  not  a  direction  to  any  one 
to  pay  any  sum  of  money.* 

Appeal  from  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  by  Wiley  B.  Allen  against  John  M. 
Leavens  to  recover  money.  Upon  a  trial  thereof  without 
a  jury  the  court  made  the  following  findings  of  fact: 
11 1.  That  on  the  twenty-eighth  day  of  November,  eighteen 
hundred  and  ninety-two,  the  said  James  Cusick  was  in  the 
employ  of  the  defendant  Leavens  and  his  partners,  and  that 
there  was  at  that  time  wages  due  him  from  the  defendant 
and  his  partners  for  work  and  labor.  2.  It  was  at  that  time, 
verbally,  mutually  agreed  by  and  between  the  plaintiff  and 
the  said  James  Cusick  and  the  defendant  Leavens  that  in 
consideration  of  the  plaintiff  selling  to  the  said  Cusick 
certain  goods  for  the  sum  of  twenty  dollars,  and  extending 
to  him  credit  for  the  same,  the  defendant  would  pay  the 
plaintiff  on  the  twelfth  day  of  December,  eighteen  hundred 
and  ninety-two,  the  said  sum  of  twenty  dollars  for  said 
goods,  out  of  the  wages  then  due  or  to  become  due  said 
Cusick  for  said  work,  and  that  it  should  be  deducted  from 
his  wages.  3.  That  in  consideration  of  said  mutual  under- 
standing and  agreement,  the  plaintiff,  on  or  about  the 
twenty-eighth  day  of  November,  eighteen  hundred  and 
ninety-two,  sold  and  delivered  to  said  James  Cusick  cer- 
tain goods,  wares,  and  merchandise,  of  the  agreed^value  of 
twenty  dollars,  and  extended  credit  to  him  for  the  same 
according  to  the  terms  of  said  agreement  4.  That  as  evi- 
dence of  said  agreement  on  the  part  of  the  defendant  to 

•This  caw  is  re-reported  in  26  L.  R.  A.  620,  with  a  useful  note  collecting  the  author- 
ities on  the  validity  of  parol  promises  to  accept  orders  or  hills  of  exchange,  (a)  where 
the  orders  or  bills  have  been  drawn,  and  (b)  where  the  orders  or  bills  have  not  been 
drawn.—  Reporter. 
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pay  the  plaintiff  said  sum  of  twenty  dollars  in  accordance 
with  said  verbal  agreement  mentioned  in  finding  number 
two,  the  defendant,  on  the  twenty-eighth  day  of  November, 
eighteen  hundred  and  ninety-two,  made  and  delivered  to 
the  plaintiff  a  written  memorandum  in  words  and  figures 
following:  'Portland,  Oregon,  November  twenty- eighth, 
eighteen  hundred  and  ninety- two.  To  Wiley  B.  Allen — I 
will  accept  and  pay  James  Cusick's  order  for  ($20)  twenty 
dollars,  on  the  twelfth  day  of  December,  eighteen  hundred 
and  ninety-two.  (Signed):  J.  M.  Leavens.'  5.  That  after 
said  memorandum  had  been  made  and  delivered  by  the 
defendant  to  the  plaintiff,  the  said  James  Cusick  indorsed 
his  name  on  the  same,  and  on  the  twelfth  day  of  December, 
the  plaintiff  presented  said  memorandum  to  the  defendant 
for  the  payment  of  said  twenty  dollars  in  accordance  with 
said  verbal  agreement,  and  said  memorandum,  but  the 
defendant  refused  to  pay  the  same.  6.  That  said  twenty 
dollars  is  now  due  and  owing  from  the  defendant  to  plain- 
tiff, together  with  interest  thereon  from  the  twelfth  day 
of  December,  eighteen  hundred  and  ninety-two,  at  eight 
per  cent,  per  annum."  From  the  foregoing  findings  of 
fact,  the  court  found  the  following  conclusions  of  law: 
"1.  That  there  is  now  due  and  owing  from  the  defendant 
to  the  plaintiff,  the  said  sum  of  twenty  dollars,  and  interest 
thereon  at  eight  per  cent,  per  annum,  from  December 
twelfth,  eighteen  hundred  and  ninety-two;  2.  That  plain- 
tiff is  entitled  to  a  judgment  for  said  sum,  and  interest  and 
costs  and  disbursements."  A  judgment  for  plaintiff  hav- 
ing been  given  in  accordance  with  such  findings,  the  de- 
fendant appeals.  Reversed. 

Mr.  WUliam  W.  Page,  for  Appellant 

Mr.  William  L*  Nutting%  for  Respondent 

Opinion  by  Mr.  Justice  Moore. 


July,  1894.]  Allen  v.  Leavens.  167 

There  being  no  bill  of  exceptions,  the  only  question 
presented  is  whether  the  findings  support  the  judgment. 
The  defendant  contends  that  the  cause  of  action  is  founded 
upon  a  bill  of  exchange  alleged  to  have  been  drawn  on 
him  by  James  Cusick  in  plaintiff's  favor  for  twenty  dol- 
lars, while  the  plaintiff  contends  that  it  is  founded  upon  a 
promise  by  defendant  to  pay  Cusick's  indebtedness  to 
plaintiff,  he  being  Cusick's  debtor  in  an  amount  equal  to 
such  indebtedness  when  he  made  the  promise;  and  that, 
the  defendant's  undertaking  being  original,  a  memoran- 
dum of  the  transaction  was  unnecessary.  Section  785, 
Hill's  Code,  provides  that  an  agreement  to  answer  for  the 
debt  of  another  is  void,  unless  the  same  or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  be  in 
writing,  and  subscribed  by  the  party  to  be  charged.  If 
the  defendant  was  indebted  to  Cusick,  and  he  to  the  plain- 
tiff, and  all  mutually  agreed  that  Cusick's  debt  should  be 
canceled,  and  defendant  should  pay  to  the  plaintiff  the 
debt  which  he  owed  to  Cusick,  such  agreement  is  not 
within  the  statute,  and  is  valid  and  binding  without  any 
written  memorandum  thereof.  In  such  case  the  defend- 
ant's agreement  is  not  collateral,  but  an  original  one  to 
pay  his  own  debt  to  a  substituted  creditor;  and  the  fact 
that  by  the  transaction  the  debt  of  another  is  paid  makes 
no  difference:  Brandt-on  Suretyship  and  Guaranty,  §  66; 
3  Parsons  on  Contracts,  26.  The  plaintiff  in  such  cases 
would  discharge  Cusick's  previous  liability,  and  look  to 
the  defendant  for  payment,  who,  by  virtue  of  the  fact  of 
his  debt  to  Cusick,  and  of  the  mutual  agreement  and 
promise  to  pay  the  same  to  the  plaintiff,  would  become 
liable  therefor.  But  could  this  rule  have  any  application 
to  a  credit  extended  by  plaintiff  to  Cusick  subsequent  to 
defendant's  promise?  It  may  be  conceded  that  if  the 
plaintiff,  upon  the  faith  of  defendant's  promise,  delivered 
goods  to  Cusick,  but  charged  the  same  and  extended  the 
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credit  to  the  defendant,  it  was  a  sale  to  the  latter  upon  his 
request,  and  hence  not  within  the  statute;  but  if  the  credit 
were  given  to  Cusick  upon  the  defendant's  promise,  the 
latter's  undertaking  would  be  collateral,  and  to  render  it 
valid  there  should  be  a  note  or  memorandum  thereof  ex- 
pressing the  consideration:  Dixon  v.  Frazee,  1E.D.  Smith, 
32;  Briggs  v.  Evans,  Id.  192.  If  Cusick  was  at  all  liable  to 
the  plaintiff,  the  defendant's  agreement,  though  it  may 
have  induced  the  plaintiff  to  furnish  the  goods,  was  col- 
lateral, and  within  the  statute:  1  Chitty  on  Contracts 
(11th  Am.  ed.),  750.  The  court  found  that  the  plaintiff 
furnished  goods,  wares,  and  merchandise,  to  Cusick,  and 
extended  credit  to  him,  according  to  the  terms  of  defend- 
ant's agreement  The  credit  having  been  given  to  Cusick 
subsequent  to  defendant's  agreement,  Cusick,  by  the  find- 
ings of  the  court,  would  be  liable  to  the  plaintiff,  and  the 
defendant's  undertaking  one  of  guaranty,  collateral  to  the 
liability  of  Cusick. 

If  the  cause  of  action  be  as  contended  for  by  the  plain- 
tiff, the  findings  do  not  bring  it  within  the  rule  applicable 
to  the  case  suggested  where  an  antecedent  debt  has  been 
discharged  in  consideration  of  a  mutual  agreement  of  all 
the  parties,  and  a  promise  of  the  part  of  a  third  person, 
who  is  indebted  to  the  person  primarily  liable  for  the 
original  debt,  to  pay  the  same;  nor  can  it  apply  to  a  credit 
extended  to  Cusick  subsequent  to  defendant's  promise,  be- 
cause, in  that  event,  it  appears  from  the  findings  that 
Cusick  was  still  liable  to  the  plaintiff.  If  the  cause  of  ac- 
tion be  as  contended  for  by  the  defendant,  that  the  plain- 
tiff, in  consideration  of  defendant's  agreement  to  accept 
Cusick's  order,  sold  goods,  and  extended  credit  to  the  lat- 
ter, the  defendant  would  not  become  liable  until  Cusick 
had  drawn  on  him  for  the  amount,  assuming,  without  de- 
ciding, that  the  defendant  would  be  liable  notwithstanding 
the  statute,  which  provides  that  "No  person  within  this 
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state  shall  be  charged  as  an  acceptor  of  a  bill  of  exchange 
unless  his  acceptance  shall  be  in  writing,  signed  by  him- 
self or  his  lawful  agent":  Hill's  Code,  §  3194.  The  court 
has  found  that  Cusick  did  not  draw  the  order  on  the  de- 
fendant, but  merely  indorsed  his  name  on  the  agreement 
to  accept  such  order  when  drawn.  "A  bill  of  exchange," 
says  Mr.  Daniel  in  his  work  on  Negotiable  Instruments, 
§  27,  "is  an  open  letter  addressed  by  one  person  to  a 
second,  directing  him,  in  effect,  to  pay  absolutely  and  at 
all  events  a  certain  sum  of  money  therein  named,  to  a  third 
person,  or  to  any  other  to  whom  that  third  person  may  or- 
der it  to  be  paid";  and  Cusick's  name  indorsed  on  the  de- 
fendant's agreement  cannot,  under  the  most  liberal  con- 
struction, be  deemed  to  come  within  the  definition  above 
given.  From  an  examination  of  the  court's  findings,  it 
would  appear,  that  the  sale  of  the  goods  had  been  made 
upon  the  faith  of  defendant's  written  promise  to  accept 
an  order  to  be  drawn  by  Cusick  for  the  amount  thereof, 
and  no  order  having  been  drawn  by  him,  the  defendant  has 
incurred  no  liability  to  the  plaintiff.  For  these  reasons 
the  judgment  is  reversed  and  a  new  trial  ordered. 

Reversed. 


[  Decided  July  80, 1894 ;  rehearing  denied.] 
RASH  v.  JENNE. 

[aC.87Pac.638.] 

Deed — Damages  for  Breach  or  Covenant. —  The  beneficiary  in  a  covenant 
of  warranty  is  entitled  to  recover  as  damages  for  a  breach  thereof  the  fall 
consideration  paid,  with  interest,  regardless  of  any  agreement  or  arrange- 
ment between  the  covenantor  and  his  agent,  and  whether  any  of  the 
money  ever  reached  the  principal  or  not. 

Appeal,  from  Multnomah:  E.  D.  Shattuck,  Judge, 
This  is  an  action  by  Mrs.  E.  S.  Rash  against  W.  D. 

26  OR—  22. 
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Jerme,  and  Ida  J.  Jenne,  his  wife,  to  recover  damages  for 
the  breach  of  a  general  covenant  of  warranty  in  a  con- 
veyance of  real  property,  and  arises  upon  the  following 
facts,  as  appears  from  the  pleadings  and  findings  of  the 
court:  On  January  eighth,  eighteen  hundred  and  eighty- 
nine,  the  defendant  being  the  owner  of  a  tract  of  land 
near  the  City  of  Portland,  containing  eleven  and  forty - 
five  hundredth  acres,  placed  it  in  the  hands  of  one  6.  M. 
Stearns,  of  the  firm  of  Telfer,  Stearns  &  Company, 
as  his  agent  for  the  sale  thereof,  with  the  understanding 
that  Stearns  should  sell  the  property,  and  pay  or  cause 
to  be  paid  to  the  defendant  three  hundred  dollars  per 
acre  for  the  same,  and  as  compensation  for  his  services  he 
was  to  retain  all  he  received  therefor  in  excess  of  said 
amount  per  acre.  In  pursuance  of  this  arrangement,  and 
with  a  view  to  the  sale  and  disposition  of  the  land  in  lots 
and  blocks  to  different  purchasers,  he,  at  his  own  expense 
and  for  his  own  convenience,  caused  the  same  to  be  sur- 
veyed, laid  out,  and  platted  as  the  townsite  of  Avalon, 
containing  twelve  blocks,  lettered  from  A  to  L,  inclusive, 
and  on  the  twenty-third  of  January,  eighteen  hundred  and 
eighty-nine,  negotiated  a  sale  of  blocks  A,  F,  G,  H,  I,  J, 
K,  and  L,  as  so  laid  out,  to  Aumack,  Averill,  and  McCal- 
lum  for  three  thousand  and  ninety -seven  dollars,  and  re- 
ceived a  deposit  of  one  hundred  dollars  on  such  contract, 
and  on  the  same  day  negotiated  a  sale  of  blocks  B  and  C 
to  the  plaintiff  for  twelve  hundred  dollars,  their  reason- 
able jnarket  value,  received  twenty  dollars  as  part  pay- 
ment of  the  purchase  price,  and  thereupon  executed  a 
receipt  in  the  name  of  "Telfer,  Stearns  &  Company, 
agents,"  acknowledging  such  payment,  stating  therein  the 
terms  of  sale,  and  the  time  and  amounts  of  the  deferred 
payments,  and  delivered  the  same  to  her  without  disclos- 
ing his  principal.  Afterwards,  and  on  the  fourth  day  of 
February,  eighteen  hundred  and  eighty-nine,  the  defend- 
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ant  and  wife,  at  the  request  of  and  with  •'  notice  that 
Stearns  had  secured  purchasers  for  certain  portions  of 
the  land,"  although  they  "did  not  know  who  the  purchas- 
ers were,  nor  the  portions  bought  by  each,  nor  the  amounts 
to  be  paid  by  any  of  such  persons,"  executed  and  acknowl- 
edged the  town  plat  of  Avalon,  as  owners  of  the  property, 
and  at  the  same  time,  at  Stearns'  request,  and  as  part  of 
the  same  transaction,  executed  $nd  delivered  their  deed 
conveying  the  land  in  question,  describing  it  by  metes  and 
bounds,  to  the  Portland  Trust  Company,  "in  trust  to  hold 
and  convey  the  legal  title  to  such  person  or  persons  as 
Stearns  had  sold  or  might  sell  portions  thereof."  Said 
deed  purports  to  be  given  for  the  consideration  of  one 
dollar,  and  contains  the  covenant  of  warranty  upon  which 
this  action  was  brought  At  the  time  of  the  execution 
and  delivery  of  the  town  plat  and  deed,  defendant  re- 
ceived through  the  trust  company  the  sum  of  three  thou- 
sand four  hundred  and  fifty  dollars,  being  the  amount  for 
which  Stearns  was  to  account  to  him,  of  which  sum  Au- 
mack,  Averill,  and  McCallum  furnished  two  thousand  nine 
hundred  and  ninety -seven  dollars,  and  the  balance  due 
on  their  purchase,  and  Stearns  advanced  the  remainder. 
After  the  receipt  of  the  deed,  and  on  the  same  day,  the 
trust  company  issued  to  Aumack,  Averill,  and  McCallum  a 
certificate  to  the  effect  that  it  was  holding  blocks  A,  P,  G, 
H,  I,  J,  K,  and  L  for  them,  and  also  issued  a  certificate  to 
Stearns  of  like  nature  and  effect  for  blocks  B,  C,  D,  and 
E,  and  on  the  next  day,  at  the  request  of  Stearns,  issued 
a  certificate  to  the  plaintiff  for  blocks  B  and  C,  in  recog- 
nition of  her  said  contract  of  purchase  of  January  twenty- 
third.  Afterwards,  and  in  accordance  with  the  terms  of 
her  contract,  the  plaintiff  paid  the  remainder  of  the  pur- 
chase price  of  blocks  B  and  C,  and  on  the  twenty-seventh 
day  of  December,  eighteen  hundred  and  eighty-nine,  re- 
ceived a  deed  of    conveyance    therefor  from  the  trust 
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company,  "in  fulfillment  of  its  trust,"  but  without  a  cov- 
enant of  warranty.  Being  subsequently  evicted,  because 
of  the  failure  of  title,  she  brought  this  action  against  the 
defendant,  on  the  covenant  of  warranty  contained  in  his 
deed  to  the  trust  company,  to  recover  the  purchase  price 
paid  by  her,  and  interest  thereon.  The  court  below  found, 
as  a  conclusion  of  law,  that  plaintiff  was  entitled  to  re- 
cover only  one  sixth  of  the  amount  actually  received  by  the 
defendant  through  the  trust  company,  with  legal  interest 
thereon  from  the  fourth  day  of  February,  eighteen  hundred 
and  eighty-nine,  because  the  value  of  blocks  B  and  G  was 
about  one  sixth  the  value  of  the  whole  tract,  and  from  the 
judgment  given  upon  this  finding  she  appeals  to  this  court, 
claiming  that  she  is  entitled  to  recover  the  full  amount  paid 
by  her  for  blocks  B  and  C,  together  with  interest  thereon 
from  the  date  of  her  purchase.  Reversed. 

Mr.  James  Finley  Watson  (Messrs.  Edward  B.  Watson,  and 
B.  B.  Beekman  on  the  brief),  for  Appellant 

Mr.  Geo.  H.  Williams  (Messrs.  Chas.  E.  8.  Wood,  Stewart 
B.  Linthicum,  and  J.  Cvuch  Flanders  on  the  brief),  for  Re- 
spondent. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  defendant  does  not  deny  his  liability  to  the  plaintiff 
on  his  covenant  of  warranty,  but  contends  that  the  measure 
of  damages  is  such  a  proportion  of  the  purchase  money 
received  by  him  as  the  value  of  the  property  purchased 
bore  to  the  value  of  the  whole  tract  at  the  time  of  her 
purchase.  This  contention  is  based  upon  the  theory  that 
prior  to  the  sale  by  Stearns  ttf  the  plaintiff  he  had  pur 
chased  the  property  from  the  defendant,  and,  as  a  conse- 
quence, in  making  the  sale  was  acting  for  himself,  and  not 
as  agent  of  the  defendant,  and  therefore  the  deed  to  the 
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trust  company  was  made  in  trust  for  him,  and  not  plaintiff. 
But  this  position  is  contrary  to  the  findings  of  fact,  as  we 
understand  them,  as  well  as  the  answer,  in  which  it  is  ad- 
mitted that  prior  to  the  conveyance  by  the  defendant  to 
the  trust  company  Stearns  was  his  agent  for  the  sale  of 
the  property,  and  that  such  agency  did  not  cease  until  the 
conveyance  was  made.  As  the  sale  to  plaintiff  was  prior 
to  that  time,  and  the  deed  to  the  trust  company  was  made 
for  the  purpose,  with  the  knowledge,  and  under  the  cir- 
cumstances hereinbefore  stated,  it  seems  manifest,  if  we 
are  to  be  bound  by  the  findings  of  fact  and  pleadings,  that 
the  sale  to  the  plaintiff  was  made  by  the  defendant  through 
his  agent,  and  the  deed  to  the  trust  company  was  in  trust 
for  her  as  a  means  of  consummating  the  contract.  It  is 
true  there  is  a  finding  that  on  January  twenty-third, 
Stearns  entered  into  a  parol  contract  with  the  defendant 
to  purchase  blocks  B,  C,  D,  and  E,  and  that  he  deposited 
with  the  defendant  one  hundred  dollars  as  a  part  of  the 
purchase  price  of  said  blocks,  but  it  does  not  appear  that 
this  contract  was  ever  completed  or  carried  out.  Indeed, 
the  other  findings  completely  negative  such  a  conclusion. 
No  such  defense  or  claim  is  made  in  the  answer,  and  on 
the  date  of  this  alleged  contract,  Stearns,  as  agent,  sold 
two  of  the  blocks  to  the  plaintiff,  and  defendant  did  not 
know,  at  the  time  he  made  the  deed  to  the  trust  company, 
to  whom  the  land  had  been  sold  but  made  the  deed  for  the 
benefit  of  persons  to  whom  Stearns,  as  his  agent,  had  sold 
the  property.  From  the  pleadings  and  findings  of  fact  we 
are  bound  to  conclude  that  the  sale  to  plaintiff  was  made 
by  Stearns  as  the  agent  of  the  defendant,  and  the  convey- 
ance to  the  trust  company  was  adopted  as  a  convenient 
method  of  transferring  the  title  to  her.  This  being  so, 
the  conclusion  is  inevitable  that  the  covenant  of  warranty 
in  such  deed  inured  to  the  benefit  of  the  plaintiff  to  the 
same  extent  as  if  the  conveyance  had  been  made  directly 


i"sr 

"174^ 

fS8 

188 

jj3_ 

876] 

26 

174, 

36 

_582| 

n» 

174 

1*86 

148 

26 

174 

iJL 

521 

!  * 

174 

48 

16 

174  Wallace  v.  Railway  Co.  [26  Or. 

to  her,  and  for  the  breach  thereof  the  measure  of  damages 
is  the  consideration  paid,  with  interest,  although  by  an 
arrangement,  of  which  plaintiff  had  no  knowledge,  be- 
tween defendant  and  the  agent  who  made  the  sale,  a  large 
portion  of,  or  even  all,  the  money  was  retained  by  the 
agent  as  compensation  for  making  the  sale  of  the  property 
in  question  and  other  property.  If  the  plaintiff  bought 
the  property  of  the  defendant,  either  directly  or  through 
an  agent,  and  his  covenant  of  warranty  was  for  her  ben- 
efit, she  is  entitled  to  recover  as  damages  for  a  breach 
thereof  the  consideration  paid  by  her,  and  interest, 
whether  any  of  the  money  reached  the  hands  of  the  prin- 
cipal or  not:  Bloom  v.  Wolfe,  50  Iowa,  286.  The  judgment 
will  therefore  be  reversed  and  the  cause  remanded  with 
directions  to  enter  judgment  in  favor  of  plaintiff  on  the 

findings  of  fact  for  the  amount  claimed. 

Reversed. 


[  Decided  July  30, 1894.] 
WALLACE  v.  SUBURBAN   RAILWAY  CO. 

[8.  C  87  Pae.  477;  25  L.  R.  A.  668.) 

1.  Nonsuit— Juby  Tbial.— On  a  motion  for  a  nonsuit  every  intendment  and 

every  fair  and  legitimate  inference  which  can  arise  from  the  evidence  most 
be  made  in  favor  of  the  plaintiff,  and  the  court  must  assume  those  facts  as 
true  which  the  jury  could  properly  find  under  the  evidence :  Herbert  v. 
Dvfur,  23  Or.  462,  approved  and  allowed. 

2.  Railways— Negligence— Stbeet  Crossings.— The  law  demands  greater 

vigilance  and  care  in  running  cars  over  a  public  street  crossing  which  is 
much  frequented  by  children  going  to  and  returning  from  school  at  a  time 
when  they  may  reasonably  be  expected  to  be  using  the  crossing  than  is 
demanded  at  other  places. 

3.  Negligence—  Railways.—  It  is  for  the  jury  to  judge  whether  the  failure  o  f 

a  school  child  to  look  or  listen  before  attempting  to  cross  a  street  car  track 
shows  a  want  of  that  degree  of  care  which  could  reasonably  have  been  ex- 
pected of  such  a  child :  Oassida  v.  Oregon  Railway  and  Navigation  Con* 
pany,  14  Or.  651,  cited  and  approved. 
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4.  Eaelwats — Negligence — Presumption. —  The  presumption  that  a  person 
seen  on  a  street  car  track  will  leave  it  before  a  street  car  reaches  him  can- 
not be  indulged  in  when  a  child  of  tender  years  is  seen,  though  the  child 
was  negligent  in  going  on  the  track.  If  defendant's  servants  saw  its  danger- 
ous position,  it  was  their  duty  to  exercise  all  the  diligence  then  possible  to 
avoid  injuring  her.* 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  by  John  E.  Wallace,  administrator  of 
the  estate  of  Mary  Bodiala,  deceased,  against  the  City  and 
Suburban  Railway  Company  to  recover  damages  for  the 
death  of  plaintiffs  intestate,  caused  by  the  alleged  negli- 
gence of  the  defendant  corporation  in  the  management 
and  operation  of  one  of  its  electric  street  cars  on  Savier 
Street,  in  the  City  of  Portland.  The  negligence  charged  in 
the  complaint  is  that  a  car,  while  being  run  and  operated 
recklessly,  negligently,  and  carelessly,  and  without  the 
exercise  of  any  care  and  attention,  and  at  an  excessive  and 
dangerous  rate  of  speed,  ran  over  and  killed  the  plaintiffs 
intestate,  a  child  about  six  years  of  age,  while  she  was 
lawfully  crossing  the  track  at  the  public  street  crossing. 
At  the  close  of  plaintiff's  testimony  the  defendant  sub- 
mitted a  motion  for  a  nonsuit,  which  being  overruled,  the 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  plain- 
tiff, from  which  defendant  appeals. 

Affirmed. 

Mr.  Bufus  Mallory  (Messrs.  Cyrus  A.  Dolph,  and  Joseph 
Simon  on  the  brief),  for  Appellant. 

Mr.  Nathan  D.  Simon  (Messrs.  Henry  E.  McOinn  and  Al- 
fred F.  Sears,  Jr.,  on  the  brief),  for  Respondent 

Opinion  by  Mb.  Chief  Justice  Bean. 

•The  above  ease  1b  published  in  25  L.  R.  A.  868,  with  an  exhaustive  note  on  the 
doty  of  a  street  railway  company  to  avoid  Injury  to  children  on  its  track.  8ee  also 
Bottoms  v.  Seaboard  Railroad  Company,  25  L.  R.  A.  784,  with  extended  note.— Reporter. 
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1.  Appellant  now  insists  that  the  court  erred  in  over- 
ruling its  motion  for  a  nonsuit.  The  refusal  to  nonsuit 
was  proper,  unless  the  evidence  for  the  plaintiff,  taken  in 
its  most  favorable  light,  would  not  authorize  the  jury  to 
find  a  verdict  in  his  favor.  On  a  motion  for  a  nonsuit 
every  intendment  and  every  fair  and  legitimate  inference 
which  can  arise  from  the  evidence  must  be  made  in  favor  of 
the  plaintiff,  and  the  court  must  assume  those  facts  as  true 
which  a  jury  could  properly  find  under  the  evidence. 
4  4  Before  a  court  is  authorized  to  grant  a  nonsuit  for  insuffi- 
ciency of  evidence,"  says  Lord,  C.  J.,  "it  must  appear 
that,  admitting  the  testimony  of  plaintiff  to  be  true,  and 
giving  him  the  benefit  of  every  inference  that  is  fairly  de- 
ducible  from  it,  the  plaintiff  has  still  failed  to  support  his 
action.  In  fact,  it  is  enough  if  the  evidence  offered  tends 
to  show  facts  sufficient  to  sustain  the  action,  though  re- 
motely": Herbert  v.  Dufur,  23  Or.  462,  32  Pac.  302.  The 
only  question  we  have  to  determine,  then,  is  whether  there 
was  any  evidence  offered  by  plaintiff  from  which  the  jury 
could  lawfully  find  that  the  death  of  plaintiff's  intestate 
was  caused  by  the  negligence  of  the  defendant  in  operat- 
ing its  cars  at  an  excessive  and  dangerous  rate  of  speed. 
The  main  facts  may  be  briefly  stated  as  follows:  The  de- 
fendant's cars  run  east  and  west  on  Savier  Street,  and  at 
or  near  the  intersection  of  that  street  with  Nineteenth 
Street  there  is  a  parish  school,  which,  at  the  time  of  the 
accident,  was  attended  by  the  deceased  and  a  number  of 
other  children,  who  were  accustomed,  as  was  known  to 
the  persons  in  charge  of  the  car,  to  use  the  crossing  at 
which  plaintiffs  intestate  was  killed  in  going  to  and  from 
school.  A  few  moments  after  the  school  had  adjourned 
for  lunch,  and  while  the  children  were  on  the  street,  some 
engaged  in  playing  near  the  track,  and  others  on  their 
way  home,  the  defendant's  car  came  down  Savier  Street, 
running,  as  the  evidence  for  plaintiff  tended  to  show,  at 
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the  rate  of  ten  miles  an  hour,  and,  without  slowing  down, 
attempted  to  pass  the  crossing,  and  in  doing  so  the  plain- 
tiffs intestate  was  knocked  down  by  the  car  and  killed. 
The  particular  incidents  attending  the  accident  are  not 
fully  disclosed,  the  only  eye-witnesses  being  two  boys, 
aged  nine  and  thirteen  years,  respectively.  The  elder  boy 
first  stated  that  he  was  playing  marbles  in  the  street, 
about  ten  feet  from  the  track,  and  saw  the  car  strike  the 
deceased,  and  two  wheels  pass  over  her  body;  and  after- 
wards testified  that  she  was  standing  on  the  crossing, 
about  three  feet  from  the  track,  while  the  car  was  coming 
down  from  Twentieth  Street,  and  he  did  not  see  the  car 
strike  her,  but  saw  her  fall  on  the  track.  The  other  boy, 
who  is  a  brother  of  the  deceased,  says  that  he  and  his  sis- 
ter were  on  their  way  home  from  school,  and  that  he  had 
hold  of  her  hand,  and  while  they  were  crossing  the  track 
his  sister  was  struck  by  the  car,  and  that  neither  of  their 
saw  it,  nor  did  they  look  to  see  if  a  car  was  coming,  and 
knew  nothing  of  its  approach  until  it  struck  the  girl,  when 
he  jumped  back. 

2.  The  contention  for  the  defendant  is,  that  this  evi- 
dence does  not  in  any  way  tend  to  show  that  the  excessive 
or  dangerous  speed  of  the  car  was  the  proximate  cause  of 
the  injury,  or  that  it  would  not  have  occured  if  the  car 
had  been  running  at  a  rate  of  speed  perfectly  safe  and 
legal.  If  we  assume,  as  does  the  argument  for  the  de- 
fendant, that  the  child,  without  the  fault  or  negligence 
of  the  defendant,  suddenly  and  unexpectedly  appeared  on 
the  track  immediately  in  front  of  the  car,  we  might  con- 
clude that  her  death  was  an  unavoidable  accident,  and 
that  the  rate  of  speed  would  be  immaterial,  for  upon  such 
an  appearance  upon  the  track  no  precaution  could  have 
prevented  the  accident.  But  because  these  facts  are  not 
fixed  and  certain  the  case  had  to  go  to  the  jury,  and  the 

38  OR.- 23. 
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rate  of  speed  properly  became  an  element  in  the  case. 
The  evidence  does  not  show  how  far  in  advance  of  the  car 
the  child  attempted  to  cross  the  track,  but  it  does  tend  to 
show  that  she  was  on  or  within  three  feet  of  the  track, 
within  plain  view  of  the  persons  in  charge  of  the  car 
while  it  was  moving  from  Twentieth  Street  down  to  the 
place  of  the  accident,  and,  notwithstanding  such  fact, 
that  no  attempt  was  made  to  avoid  a  collision.  It  is  a 
well  settled  principle  that  a  wrongdoer  is  responsible  for 
such  consequences  as  might  reasonably  have  been  antici- 
pated as  likely  to  occur  as  the  natural  and  probable  result 
of  his  misconduct,  and  it  is  ordinarily  the  province  of  the 
jury  to  ascertain  whether  the  injury  in  a  particular  case 
was  such  natural  and  proximate  result  of  the  wrong  com- 
plained of:  Hartvig  v.  North  Pacific  Lumber  Company,  19 
Or.  522,  25  Pac.  358;  Ransier  v.  Minneapolis  Railway  Com- 
pany, 32  Minn.  331,  20  N.  W.  332.  Now,  in  this  case,  the 
accident  occurred  at  a  public  street  crossing  much  fre- 
quented by  children  going  to  and  returning  from  school, 
at  a  time  when  the  children  might  reasonably  be  expected 
to  be  using  the  crossing,  and  therefore  the  law  demanded 
the  greater  vigilance  and  care  on  the  part  of  those  in 
charge  of  the  car.  They  saw,  or  could,  by  the  exercise 
of  reasonable  care,  have  seen,  the  children  on  or  near  the 
track  a  sufficient  length  of  time  before  reaching  the  cross- 
ing to  have  slowed  down  and  had  the  car  under  control, 
but,  in  place  of  doing  so,  were  running  at  a  dangerous 
rate  of  speed,  as  we  must  assume.  In  view  of  the  rule 
that  what  is  ordinary  care  and  what  negligence  are  in- 
quiries to  be  answered  in  most  cases  by  the  jury,  we  think 
it  cannot  be  declared  as  a  matter  of  law  that  it  is  not  neg- 
ligence in  those  in  charge  of  an  electric  streetcar  who  see, 
or  can,  by  the  exercise  of  ordinary  care,  see  a  company  of 
small  children  on  or  near  the  track  at  a  public  street  cross- 
ing, and  who  they  have  reason  to  suppose  are  crossing 


July,  1894.]       Wallace  v.  Railway  Co.  179 

the  street,  to  attempt  to  pass  them  at  the  rate  of  eight 
or  ten  miles  an  hour.  It  was,  therefore,  clearly  the  prov- 
ince of  the  jury  to  ascertain  the  position  of  the  child 
while  the  car  was  coming  down  the  street,  and  whether  a 
slower  rate  of  speed  would  not  have  enabled  the  persons 
in  charge  of  the  car  to  have  observed  the  child  on  the 
track  in  time  to  avert  the  accident  There  was,  then, 
sufficient  evidence  for  the  consideration  of  the  jury,  tend- 
ing to  show  that  the  excessive  speed  of  the  car  was  negli- 
gence, and  the  proximate  cause  of  the  injury,  unless  the 
deceased  was  guilty  of  such  contributory  negligence  as 
would  prevent  a  recovery  by  her  administrator. 

3.  As  a  general  rule,  it  is  undoubtedly  the  duty  of  a  pe- 
destrian to  look  and  listen  before  attempting  to  cross  a 
street  car  track,  and  a  failure  to  do  so  will  bar  a  recovery; 
but  this  rule  is  not  to  be  applied  inflexibly  in  all  cases,  with- 
out regard  to  age  or  circumstances.  If  we  assume  that  it 
can  be  asserted,  as  a  proposition  of  law,  that  a  child  of  the 
age  of  the  deceased  is  mi  juris,  so  as  to  be  chargeable  with 
negligence,  the  law  is  not  so  unreasonable  or  unjust  as  to 
require  of  it  the  same  degree  of  reason  and  consideration 
in  avoiding  the  consequences  of  the  negligence  of  others 
that  is  required  of  persons  of  full  age  and  capacity,  and  it 
6hould  be  left  to  the  jury  to  determine  whether  the  child, 
in  attempting  to  pass  in  front  of  the  car,  acted  with  that 
degree  of  care  and  prudence  which  might  reasonably  be 
expected,  under  the  circumstances,  of  a  child  of  her  age 
and  capacity.  She  was  lawfully  in  the  street,  and  was  as 
much  entitled  to  use  the  crossing  as  the  defendant  corpora- 
tion. In  attempting  to  do  so  she  was  run  over  and  killed 
by  the  car  of  defendant,  running  at  an  excessive  and  dan- 
gerous rate  of  speed.  The  negligence  of  the  defendant 
must,  therefore,  be  assumed,  and  it  was  for  the  jury  to 
judge  whether  the  child's  conduct  in  attempting  to  cross 
the  track  in  front  of  the  approaching  car  without  looking 
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or  listening,  was  characterized  by  any  want  of  that  degree 
of  care  which  could  reasonably  have  been  expected  of  a 
a  child  of  her  age:  Cassida  v.  Oregon  Railway  and  Naviga- 
tion Company,  14  Or.  551,  13  Pac.  438;  Railroad  Company  v. 
Oladmon,  15  Wallace,  401;  Stone  v.  Dry  Dock  Railroad  Com- 
pany, 115  N.  Y.  104,  21  N.  E.  712;  Byrne  v.  Neio  lork  Rail- 
road Company,  83  N.  Y.  620;  Mattey  v.  Whittier  Machine 
Company,  140  Mass.  337,  4  N.  E.  575;  Philadelphia  Railroad 
Company  v.  Long,  75  Pa.  St  257;  Pennsylvania  Railroad 
Company  v.  Kelly,  31  Pa.  St.  372;  Barry  v.  New  York  Central 
Railroad  Company,  92  N.  Y.  289,  44  Am.  Rep.  377.  View- 
ing, then,  the  case  from  the  standpoint  of  plaintiff's  testi- 
mony alone,  the  motion  for  a  nonsuit  was  properly  over- 
ruled. 

4.  By  paragraph  six  the  court  simply  asserts  the  doc- 
trine that  although  the  child  may  have  been  guilty  of 
negligence  in  going  on  the  track,  yet,  if  the  servants  of  de- 
fendant in  charge  of  the  car  saw  the  dangerous  position  in 
which  she  had  placed  herself,  it  was  their  duty  to  have 
exercised  all  the  diligence  then  possible  to  avoid  injuring 
her.  The  terms  "more  than  ordinary  diligence,"  and 
"extraordinary  diligence,"  as  used  by  the  court,  were  in- 
tended to  define  what  would  constitute  ordinary  care  under 
the  exigencies  of  the  situation.  The  term  • 4  ordinary  care  " 
is  a  relative  term,  always  dependent  on  circumstances. 
What  would  be  ordinary  care  in  one  case  would  be  the 
grossest  neglect  in  another.  Thus,  if  an  adult  should  be 
seen  on  a  street  car  track  it  might  be  assumed  that  he 
would  leave  the  track  before  the  car  reached  him,  but  no 
such  presumption  can  be  indulged  in  as  to  the  conduct  of 
an  infant  of  tender  years;  and  hence  when  the  court  said 
that  if  the  servants  of  defendant  saw  this  child  on  the 
track,  they  were  required  to  use  more  than  ordinary  dili- 
gence to  prevent  injury,  it  was  only,  in  effect,  saying  that 
the  age  of  the  child  required  the  highest  degree  of  care  on 
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the  part  of  the  servants  of  the  defendant,  and  nothing 
short  of  that  would  be  ordinary  care  under  the  circum- 
stances. Nor  do  we  find  any  error  in  the  other  instructions 
complained  of.  The  statement  that'the  case  should  receive 
the  same  consideration  as  if  the  child  were  living,  and  had 
brought  an  action  herself  for  injuries,  is  in  the  opening 
paragraph  of  the  charge,  and,  in  view  of  what  follows 
could  not  have  been  intended  or  understood  by  the  jury  as 
asserting  that  the  same  rule  for  the  measure  of  damages 
should  be  applied  as  if  the  child  had  lived  and  brought  an 
action  for  her  own  injuries.   The  judgment  will  be  affirmed. 

Affirmed. 


[Argued  July  25;  decided  August  2, 1894.] 
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L  Legislative  Intent— Criminal  Law-— Code,  }  2465.— When  a  legislature  ^26  m 


has  enacted  that  for  a  violation  of  duty  a  person  shall,  on  conviction 
thereof,  be  "punished,"  it  was  manifestly  intended  that  the  proceedings 
should  be  on  the  criminal  and  not  on  the  civil  side  of  the  court;  section 
2465,  Hill's  Code,  then,  creates  a  crime  and  provides  for  its  punishment. 

2.  Constitutional  Law— Title  of  Act— State  Constitution,  Article  IV, 

i  20. — The  title  of  an  amendatory  act  is  sufficient  if  it  refers  to  a  par- 
ticular section  of  an  official  compilation  of  laws,  ( State  v.  PJierUine,  16 
Or.  107,  approved  and  followed,)  and  will  not  be  objectionable  to  article 
IV,  section  20,  of  the  state  constitution*,  unless  the  provisions  of  the 
amendment  are  such  as  could  not  have  been  included  in  the  original  act. 

3.  Constitutional  Law  —  Embracing  Civil  and   Criminal  Provisions  in 

Same  Act. —  A  civil  and  criminal  provision  may  be  embraced  in  the  same 
act :  CKeefe  v.  Weber,  14  Or.  55,  approved  and  followed. 

4.  Habeas  Corpus — Presumption  op  Regularity  op  Proceedings— Code, 

}  628. —  On  appeal  from  a  judgment  refusing  to  discharge  petitioner  from 
arrest  on  a  habeas  corpus  proceeding,  where  the  return  shows  that  peti- 

•  Constitution,  article  IV,  3 20,  reads:  "Every  act  shall  embrace  but  one  subject, 
and  matters  properly  connected  therewith,  which  subjects  shall  be  expressed  in  the 
title." 
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tioner  is  detained  by  virtue  of  several  separate  commitments,  regular  on 
their  face,  the  presumption  is  in  favor  of  the  legality  of  such  imprison- 
ment; and  since,  under  Hill's  Code,  g  628,  making  the  return  open  to 
denial,  petitioner  could  have  shown,  if  the  facts  warranted,  that  the  sev- 
eral commitments  were  for  the  same  offense,  but  failed  to  do  so,  no  pre- 
sumption to  that  effect  can  be  indulged  in. 

Appeal  from  Klamath:  W.  C.  Hale,  Judge. 

This  is  an  appeal  brought  by  Wm.  E.  Howe  to  reverse 
a  judgment  refusing  to  discharge  him  from  arrest  on  a 
habeas  corpus  proceeding.  From  the  petition  it  appears 
that  on  July  ninth,  eighteen  hundred  and  ninety-four,  one 
O.  H.  Harshbarger  filed  two  informations  with  a  justice  of 
the  peace  of  Klamath  County,  charging  the  petitioner  with 
having  on  hand,  as  treasurer  of  said  county,  on  the  thirty- 
first  day  of  March,  and  on  the  twelfth  day  of  April,  eight- 
een hundred  and  ninety-four,  respectively,  the  sum  of  four 
thousand  seven  hundred  and  thirty -nine  dollars,  county 
funds  applicable  to  the  redemption  of  outstanding  county 
warrants,  and  for  more  than  ten  days  after  said  dates  neg- 
lecting to  give  the  notice  required  by  section  2465  of  Hill's 
Code.  The  petitioner  was  duly  examined,  and  held  to  bail 
in  the  sum  of  one  thousand  dollars  on  each  of  the  charges, 
and  in  default  thereof  committed  to  jail;  and  on  July 
eleventh,  eighteen  hundred  and  ninety-four,  J.  T.  Henley, 
John  W.  Wells,  and  Charles  S.  Moore  each  filed  an  infor- 
mation with  the  same  justice  of  the  peace,  charging  the 
petitioner,  as  such  county  treasurer,  with  having  on  hand 
on  the  thirteenth,  twenty -third,  and  twenty-fourth  of 
April,  eighteen  hundred  and  ninety-four,  respectively,  the 
sum  of  four  thousand  dollars  for  the  redemption  of  such 
warrants,  and  for  more  than  ten  days  after  said  dates  neg- 
lecting to  give  the  notice  required  by  law.  On  each  of 
these  charges  the  petitioner  was  also  held  to  bail  in  the 
sum  of  one  thousand  dollars,  and  in  default  thereof  com- 
mitted to  jail.     Upon  the  petition  being  filed,  a  writ  of 
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habeas  corpus  was  issued,  and  duly  served  upon  the  sheriff 
of  said  county,  who,  for  his  return,  alleged  that  on  the 
ninth  day  of  July,  eighteen  hundred  and  ninety-four,  he 
arrested  the  petitioner  under  a  warrant  of  arrest  issued  by 
a  justice  of  the  peace  of  said  county  for  violating  section 
2465,  Hill's  Code,  and  held  him  in  his  custody  by  virtue  of 
five  separate  commitments  issued  and  signed  by  said  jus- 
tice of  the  peace,  copies  of  which  he  attached  to  and  made 
a  part  of  his  return.  A  demurrer  to  the  return  being 
overruled,  the  court  ordered  the  petitioner  remanded  to 
the  custody  of  the  officer,  from  which  order  he  brings  this 
appeal,  claiming  that  he'is  unlawfully  restrained  of  his 
liberty  because:  (1)  section  2465,  as  amended  in  eighteen 
hundred  and  ninety-three,  does  not  make  the  neglect  of  a 
county  treasurer  to  publish  the  notice  required  a  crime; 
(2)  the  act  of  eighteen  hundred  and  ninety- three  is  void 
because  the  subject  thereof  is  not  expressed  in  the  title  as 
required  by  section  20,  article  IV  of  the  constitution;  (3) 
matters  of  a  criminal  and  civil  nature  cannot  be  included 
in  the  same  legislative  act;  (4)  the  several  delinquencies 
for  which  the  petitioner  was  committed  constitute  but  one 
offense,  and  therefore  he  could  be  held  only  on  the  first 
commitment.  Affirmed. 

Mr.  N.  B.  Knight  (Messrs.  F.  A.  Cogswell,  and  J.  W.  Ham- 
aker  on  the  brief),  for  Petitioner. 

Mr.  Henry  L.  Benson,  district  attorney,  for  the  State. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  It  is  contended  that  the  object  and  intent  of  the 
legislature,  as  expressed  in  the  section  referred  to,  was  to 
provide  a  civil  remedy  against  a  defaulting  county  treas- 
urer, and  not  to  make  his  neglect  of  official  duty  a  crime. 
It  seems  to  us  the  language  of  the  section  is  conclusive 
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upon  this  point  After  providing  that  all  county  warrants 
indorsed  "Not  paid  for  want  of  funds,'*  shall  draw  interest 
from  the  date  of  such  indorsement  until  the  treasurer  gives 
notice  by  publication  in  some  newspaper  printed  or  circu- 
lated in  the  county  that  there  are  funds  to  redeem  such 
outstanding  warrants,  further  provides  that  such  notice 
shall  be  given  when  the  county  treasurer  has  as  much  as 
one  thousand  five  hundred  dollars  belonging  to  the  county, 
and  then  continues:  "Any  county  treasurer  failing  to 
comply  with  the  requirements  of  this  section  for  the  period 
of  ten  days  shall,  upon  conviction  thereof,  be  punished  by 
fine  not  less  than  five  hundred  nor  more  than  one  thousand 
dollars":  Laws,  1893,  p.  60.  The  terms  "conviction"  and 
"punishment"  each  have  a  well  settled  legal  meaning, 
and  are  used  in  the  law  to  designate  certain  stages  and  in- 
cidents of  a  criminal  prosecution;  and  when  the  legislature 
declared  that  for  a  violation  of  his  official  duty  a  county 
treasurer  should,  on  conviction  thereof,  be  punished,  it 
manifestly  intended  that  the  proceedings  against  him 
should  be  on  the  criminal,  and  not  the  civil,  side  of  the 
court  That  the  legislature  did  not  see  fit  to  declare  such 
delinquency  either  a  misdemeanor  or  felony  is  of  no  con 
sequence  in  this  proceeding.  It  provided  what  should 
constitute  the  offense,  and  the  punishment  and  this  is 
sufficient 

2.  The  act  of  eighteen  hundred  and  ninety-three  is 
entitled  "An  act  to  amend  section  2465  of  Hill's  Annotated 
Laws  of  Oregon,"  and  within  State  v.  Phenline,  16  Or.  107, 
17  Pac.  572,  is  not  necessarily  in  violation  of  the  constitu- 
tion. Hill's  Annotated  Laws  is  an  authorized  compilation 
of  the  stautes  of  Oregon  (Laws,  1885,  p.  142),  and  to  refer 
in  the  title  of  a  legislative  act  to  the  particular  section  of 
such  compilation  sought  to  be  amended  is  a  sufficient  state- 
ment of  the  subject  for  a  mere  amendatory  act,  and  if  the 
provisions  of  the  amendment  could  have  been  included  in 


Aug.  1894.]  Ex  Parte  Howe.  185 

the  original  act  without  violating  the  constitution,  it  is 
valid:  State  v.  Laughlin,  75  Mo.  358;  Yellow  River  Improve- 
ment Company  v.  Arnold,  46  Wis.  214,  49  N.  W.  971;  People 
v.  Willsea,  60  N.  Y.  507.  Now,  section  2465  is  section  8  of 
an  act  entitled  "An  act  in  relation  to  county  treasurers," 
approved  January  nineteenth,  eighteen  hundred  and  fifty- 
four,  and  it  is  clear  that  a  provision  in  the  act  thus  entitled, 
making  a  violation  of  any  of  the  official  duties  of  a  county 
treasurer,  as  prescribed  therein,  a  crime,  and  punishable 
as  such,  would  not  have  been  in  violation  of  the  provision 
of  the  constitution  requiring  the  subject  of  an  act  to  be 
expressed  in  the  title:  State  v.  Shaw,  22  Or.  287,  29  Pac. 
1028.  Hence  the  act  of  eighteen  hundred  and  ninety-three 
is  not  obnoxious  to  such  constitutional  provision. 

3.  It  is  next  contended  that  a  civil  and  criminal  pro- 
vision cannot  be  embraced  in  the  same  act;  but  this  ques- 
tion was  considered  and  decided  in  (fKeefe  v.  Weber,  14  Or. 
55,  12  Pac.  74,  adversely  to  this  contention,  and  therefore 
requires  no  further  consideration. 

4.  Finally,  it  is  claimed  that  under  any  view  the  peti- 
tioner has  committed  but  one  offense,  and  should  be  dis- 
charged from  the  four  other  commitments.  The  argument 
is  that  when  a  county  treasurer  neglects  for  ten  days  after 
he  has  one  thousand  five  hundred  dollars  in  county  funds 
applicable  to.  the  redemption  of  outstanding  warrants,  to 
give  the  notice  required  by  law,  the  crime  is  complete,  and 
if  he  should  thereafter  keep  the  same  money  for  any  length 
of  time,  without  giving  another  notice,  it  would  constitute 
but  one  offense.  If  it  be  conceded  that  this  is  a  correct 
interpretation  of  the  statute,  it  still  does  not  appear  that 
the  petitioner's  arrest  and  commitment  was  for  neglecting 
to  give  a  second  or  subsequent  notice  in  respect  to  the  same 
money.  The  only  question  on  this  appeal  arises  on  a  de- 
murrer to  the  return  of  the  officer:  Merriman  v.  Morgan, 
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7  Or.  68;  Barton  v.  Saunders,  16  Or.  517, 16Paa  921.  From 
the  return  it  appears  that  the  petitioner  is  detained  by 
virtue  of  five  separate  commitments  from  a  court  of  com- 
petent jurisdiction,  regular  and  valid  on  their  face,  and 
the  presumption  is,  therefore,  in  favor  of  the  legality  of 
such  imprisonment,  and  the  burden  of  impeaching  its  legal- 
ity is  on  the  petitioner:  Church  on  Habeas  Corpus  ( 2d  ed. ), 
§  236.  This  return  was,  by  virtue  of  section  628  of  the 
statute,  open  to  denial,  or  its  justification  to  the  sheriff 
might  be  controverted  by  the  allegation  of  any  fact  show- 
ing either  that  the  imprisonment  was  unlawful,  or  that  the 
petitioner  was  entitled  to  be  released.  In  such  case  the 
statute  requires  the  court  to  proceed  in  a  summary  way  to 
hear  such  evidence  as  may  be  produced  in  support  of  or 
against  the  imprisonment  or  restraint,  and  dispose  of  the 
case  as  law  and  justice  may  require.  Under  this  provision 
of  the  statute  the  petitioner  could  have  alleged  and  shown, 
if  the  facts  warranted,  that  the  several  commitments  were 
for  the  same  offense,  but  not  having  done  so  this  court  can 
not  indulge  in  any  presumptions  to  that  effect.  Each  of 
the  charges  against  the  petitioner  may  have  been  for  a  sep- 
arate violation  of  the  statute,  and  there  is  nothing  in  the 
proceedings  to  show  that  they  were  not  From  these  con- 
clusions it  follows  that  the  judgment  of  the  lower  court 
must  be  affirmed.  Affirmed. 
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[Argued  July  90;  decided  September  10, 1894.] 
PARKER  t;.  JEFFERY. 

[aC.87PW>.712.] 

Contracts  Made  fob  the  Benefit  of  Thied  Pebsons.— To  entitle  a  third 
person  to  recover  upon  a  contract  made  between  other  persons,  there  most 
not  only  be  an  intent  to  secure  some  benefit  to  such  third  person,  but  the 

Note.— The  right  of  a  third  person  to  sue  upon  a  contract  made  for  his  benefit  is 
the  subject  of  a  large  number  of  cases  which  are  fully  presented  and  analyzed  In  a  very 
extensive  note  to  the  Minnesota  cas<Tof  Jefferson  v.  Ateh  In  25  L.  R.  A.  237.—  Reporter. 
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contract  must  have  been  made  and  entered  into  directly  and  primarily  for 
his  benefit. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

Action  by  Parker  and  Topping  against  Robertson 
Brothers  and  Jeffery  &  Bays  to  recover  on  a  bond  exe- 
cuted by  the  latter  persons,  and  comes  here  on  appeal 
from  a  judgment  given  in  favor  of  plaintiffs  for  want  of  an 
answer,  the  defendants  electing  to  stand  by  their  demurrer 
to  the  complaint,  which  was  overruled  by  the  court.  From 
the  complaint  it  appears  that  on  November  twenty-third, 
eighteen  hundred  and  ninety-two,  the  defendants  Robert- 
son Brothers  contracted  in  writing  with  the  City  of  Port- 
land to  furnish  the  material  and  perform  the  labor  neces- 
sary for  the  construction  of  a  sewer  in  Curry  Street,  to  be 
completed  by  February  twenty-fourth,  eighteen  hundred 
and  ninety-three,  in  good  and  workmanlike  manner,  ac- 
cording to  plans  and  specifications  therefor,  to  the  satis- 
faction of  the  committee  on  streets  and  public  property, 
and  to  be  responsible  for,  and  hold  the  city  harmless  from, 
my  loss  or  damage  resulting  from  carelessness  or  negli- 
gence in  doing  the  work.  As  a  part  of  the  contract,  it  was 
stipulated  and  agreed  that  within  ninety  days  after  the 
completion  of  the  work  Robertson  Brothers  "would  pay 
all  sums  of  money  due  at  the  completion  of  the  work,  or 
hereafter  to  become  due,  for  material  used  in  and  labor 
performed  on  or  in  connection  with  said  work."  On  the 
twenty-ninth  of  Novemberv  eighteen  hundred  and  ninety- 
two,  they  executed  and  delivered  to  the  city  their  bond  in 
the  penal  sum  of  one  thousand  nine  hundred  and  forty 
dollars,  with  the  defendants  Jeffery  &  Bays  as  sureties, 
conditioned  that,  "  whereas  the  above  bounden  Robertson 
Brothers  have  this  day  entered  into  a  contract  with  the 
City  of  Portland  for  the  construction  of  a  sewer  in  Curry 
Street  of  said  city  according  to  the  plans  and  specifications 
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therefor,  in  accordance  with  the  provisions  of  ordinance 
number  seven  thousand  nine  hundred  and  fifteen  of  said 
City  of  Portland.  Now,  if  said  contractor  shall  well  and 
faithfully  perform  all  the  covenants  and  conditions  in  said 
contract  mentioned  then  this  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue."  During 
the  progress  of  the  work,  plaintiffs  sold  and  delivered  to 
said  contractors  material  to  be  used  in  the  construction  of 
the  sewer  to  the  amount  and  value  of  one  hundred  and 
twenty-seven  dollars  and  fifty  cents,  and,  the  same  not 
having  been  paid  within  ninety  days  after  the  completion 
of  the  work,  or  at  all,  this  action  was  brought  against  the 
sureties  on  the  bond  to  recover  the  amount  thereof. 

Reversed. 

Mr.  William  W.  Thayer,  for  Appellants. 

Messrs.  Clarence  Cole,  and  Arthur  L.  Frazer,  for  Respond- 
ents. 

Opinion  by  Mr.  Chief  Justice  Bean. 

At  the  outset  it  may  be  well  to  observe  that  when  the 
contract  and  bond  in  suit  were  executed  the  charter  of  the 
City  of  Portland  contained  no  provision  authorizing  or 
requiring  it  to  exact  from  contractors  a  stipulation  to  pay 
for  labor  and  material  used  by  them  in  the  performance 
of  their  contracts;  and  while  the  absence  of  such  a  pro- 
vision would  not,  perhaps,  necessarily  render  the  stipula- 
tion inoperative,  (Knapp  v.  Swaney,  56  Mich.  345,  56  Am. 
Rep.  397,  23  N.  W.  102,)  yet,  without  it,  the  obligation  of 
the  defendants  must  be  determined  by  the  same  rules  as 
would  apply  in  the  case  of  similar  contracts  between  in- 
dividuals. To  support  the  judgment  of  the  court  below, 
the  plaintiffs  invoke  the  doctrine  that  if  one  person  makes 
a  promise  to  another  for  the  benefit  of  a  third,  the  latter 
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may  maintain  an  action  upon  it,  though  the  consideration 
did  not  move  from  him.  Upon  this  question  and  the  ap- 
plication of  the  rule,  or  rather  the  exception  to  the 
general  rule  that  to  sustain  an  action  there  must  be 
privity  of  contract  between  the  parties,  the  cases  are  dis- 
cordant, and  not  at  all  reconcilable.  But  whatever  may 
be  said  of  the  doctrine  elsewhere,  it  must  be  regarded  as 
settled  in  this  state  that  a  third  person  may,  under  certain 
circumstances,  enforce  a  contract  made  by  others  for  his 
benefit:  Baker  v.  Eglin,  11  Or.  333,  8  Pac.  280;  Hughes  v. 
Oregon  Railway  and  Navigation  Company,  11  Or.  437,  5  Pac. 
206;  Schneider  v.  White,  12  Or.  503,  8  Pac.  652;  Chrteman  v. 
State  Insurance  Company,  16  Or.  283, 18  Pac.  466;  and  this, 
we  believe,  is  generally  regarded  as  the  prevailing  rule  in 
this  country:  Pomeroy's  Remedies,  §  139;  Parsons  on 
Contracts,  467;  Eendrick  v.  Lindsay,  93  U.  S.  143;  Laio- 
rence  v.  Fox,  20  N.  Y.  268.  The  doctrine,  however,  is  not 
applicable  to  every  contract  made  by  one  person  with 
another  from  the  performance  of  which  a  third  person 
will  derive  a  benefit,  but  it  limited  to  contracts  which  have 
for  their  primary  object  and  purpose  the  benefit  of  a  third 
person,  and  which  were  made  for  his  direct  benefit  "To 
entitle  him  to  an  action,"  says  Mr.  Justice  Rapallo,  "the 
contract  must  have  been  made  for  his  benefit  He  must  be 
the  party  intended  to  be  benefited":  Qarnsey  v.  Rogers,  47 
N.  Y.  240,  7  Am.  Rep.  440.  To  the  same  effect  is  Vroomanv. 
Turner,  69  N.  Y.  280,  25  Am.  Rep.  195;  Lake  Ontario  Rail- 
road Company  v.  Curtiss,  80  N.  Y.  219;  Second  National  Bank 
v.  Grand  Lodge,  98  U.  S.  123;  Shamp  v.Meyer,20  Neb.,223,  29 
N.  W.  379,  24  Cent  Law  Jour.  Ill,  and  note;  Austin  v.  Selig- 
man,  18  Fed.  519;  Wright  v.  Terry,  23  Fla.  160;  2  South.  6; 
Chung  Kee  v.  Davidson,  73  Cal.  522,  15  Pac.  100;  Burton  v. 
Larkm,  36  Kan.  246,  59  Am.  Rep.  541, 13  Pac.  389;  Greemvood 
v.  Sheldon,  31  Minn.  254;  2  Am.  Lead.  Cases,  182.  Prom 
these  and  other  authorities  which  might  be  cited  we  take 
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the  rule  to  be  that  to  entitle  a  third  person  to  recover 
upon  a  contract  made  by  others,  there  must  not  only  be  an 
intent  to  secure  some  benefit  to  such  third  person,  but  the 
contract  must  have  been  made  and  entered  into  directly 
and  primarily  for  his  benefit;  for,  if  a  contract  should  be  en- 
forced by  a  person  who  would  be  incidentally  or  indirectly 
benefited  by  its  performance,  as  was  said  by  Rapallo,  J.v 
in  Garnsey  v.  Sogers,  47  N.  Y.  240,  7  Am.  Rep.  440:  "Every 
agreement  by  which  one  party  should  agree  with  another, 
for  a  consideration  moving  from  him,  to  become  security 
for  him  to  his  creditors,  or  to  advance  money  to  pay  his 
debts,  could  be  enforced  by  the  parties  whose  claims  were 
thus  to  be  secured  or  paid.  I  do  not  understand  any  case 
to  have  gone  this  length."  There  are  many  cases,  it  is 
true,  in  which  the  language  of  the  court  does  not  ex- 
pressly so  limit  the  doctrine,  but  would  seem  to  extend 
the  rule  so  as  to  allow  any  person  to  maintain  an  action 
whenever  the  contract  contains  a  provision  for  his  benefit; 
but  an  examination  of  the  facts  upon  which  the  various 
decisions  rest  will,  in  most  instances,  we  think,  show- 
that  the  language  used  in  the  instance  referred  to  is 
broader  than  the  case  called  for.  Judges  have  differed 
widely  as  to  the  principle  upon  which  the  doctrine  rests, 
and  it  is  almost  if  not  quite  impossible  to  extract  from 
the  cases  any  general  principle  by  which  they  can  be  re- 
conciled: 23  Am.  Law  Reg.  1.  But  in  nearly  if  not  quite 
every  case  coming  under  our  notice  in  which  the  action 
has  been  sustained,  unless  on  a  bond  or  obligation  author- 
ized by  law,  there  has  been  some  property,  fund,  debt,  or 
thing  in  the  hands  of  the  promisor  upon  which  the  plaintiff 
had  some  equitable  claim,  and  from  which  the  law,  acting 
upon  the  relationship  of  the  parties,  or  the  fund,  estab- 
lished the  privity,  implied  the  promise,  and  created  the 
duty  upon  which  the  action  was  founded. 

Applying  these  rules  to  the  case  in  hand,  it  seems  clear 
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that  plaintiffs  cannot  maintain  this  action,  because  there 
was  no  promise  by  Jeffery  &  Bays  to  pay  for  labor  and 
material  used  by  Robertson  Brothers  in  the  performance 
of  their  contract  with  the  city,  nor  was  the  bond  taken  by 
the  city  for  the  benefit  of  parties  who  might  furnish  such 
labor  or  material,  but  to  indemnify  and  save  it  harmless 
from  loss  or  damage  by  the  failure  of  Robertson  Brothers 
to  perform  their  contract.  The  obligation  of  Jeffery  & 
Bays  is  measured  by  the  terms  of  their  contract,  which  is 
an  ordinary  penal  bond  by  which  they  acknowledge  them- 
selves indebted  to  the  City  of  Portland  in  the  sum  of  one 
thousand  nine  hundred  and  forty  dollars,  and  which  they 
bind  themselves  to  pay  to  the  obligee  in  the  bond,  and  not 
to  any  other  person.  The  condition  that  if  Robertson 
Brothers  should  comply  with  their  contract  with  the  city, 
the  obligation  should  be  void,  is  incorporated  in  the  bond 
for  the  benefit  of  the  sureties.  It  simply  declares  upon 
what  terms  they  may  be  exonerated  from  their  liability  to 
the  city.  The  bond  contains  no  covenant  or  agreement  to 
pay  the  plaintiffs,  or  to  see  them  paid,  but  only  a  condi- 
tion, the  performance  of  which  will  exonerate  them  from 
liability,  and  such  a  condition  will  not  be  construed  as  a 
promise:  Lamb  v.  Vaughn,  2  Sawy.  161;  Fed.  Cas.  8023. 
Thus  in  Turk  v.  Ridge,  41  N.  Y.  201,  where  the  defendant, 
in  consideration  of  a  conveyance  to  him  by  one  Perkins  of 
a  farm,  executed  and  delivered  to  the  latter  a  bond  in  the 
penalty  of  fifteen  thousand  dollars,  conditioned  that  the 
same  should  be  void  if  the  defendant  should  pay  a  certain 
promissory  note  given  by  Perkins  to  the  plaintiff,  and  in- 
demnify and  save  him  harmless  against  the  note,  otherwise 
to  remain  in  full  force  and  virtue,  it  was  held  that  the 
plaintiff  could  not  recover  because  there  was  no  express 
agreement  of  the  defendant  to  pay  the  note.  The  court 
said:  "The  defendant's  agreement  is  to  pay  this  fifteen 
thousand  dollars  to  Philip  Perkins.     The  rest  is  a  mere 
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condition  or  defeasance  for  the  benefit  of  the  defendant. 
It  simply  sets  out  what  shall  avoid  the  defendant's  cov- 
enant or  obligation  contained  in  the  penal  part  of  the 
bond,  and  simply  states  the  terms  and  conditions  upon 
which  he  can  exonerate  himself  from  the  debt  which  he 
has  agreed  to  pay  the  obligee.  The  condition,  standing 
by  itself,  wants  the  very  elements  of  a  contract,  and  it 
seems  to  me  very  clear  that  Harriet  Perkins  could  never 
maintain  an  action  upon  the  conditions  contained  in  the 
bond,  as  well  for  the  reasons  above  stated,  as  for  the  pal- 
pable reasons  appearing  upon  the  face  of  the  instrument 
itself."  And  in  Merrill  v.  Green,  55  N.  Y.  270,  Roberts  and 
Green  were  partners.  They  dissolved,  and  Green  and  one 
Nichols  executed  a  bond  to  Roberts,  conditioned  that 
Green  should  pay  all  the  partnership  debts.  In  a  suit  on 
the  bond  by  a  creditor  it  was  held  that  he  had  no  cause  of 
suit,  Grover,  J.,  saying:  "I  do  not  think  the  case  within 
the  principle  of  Laiorence  v.  Fox.  Green  was  liable  with 
Roberts  for  the  payment  of  the  firm  debts.  He  agreed 
with  Roberts,  upon  a  valid  consideration,  to  assume  the 
payment  of  the  whole  of  the  debts,  and  Nichols  undertook 
that  he  should  perform  this  contract  This  was  no  agree- 
ment made  by  Green  and  Nichols  with  the  creditors,  or 
for  their  benefit,  but  one  with  Roberts,  to  exonerate  him 
from  his  liability  for  the  debts  of  the  firm  by  payment 
which  Green  was  to  make,  and,  in  case  of  his  default,  such 
payment  to  be  made  by  Nichols.  All  the  liability  incurred 
by  either  was  upon  the  bond,  and  this  was  to  the  obligee 
only." 

And  in  Simson  v.  Brown,  68  N.  Y.  855,  one  Boyd  was  in- 
debted to  Macdonald  on  a  bond  and  mortgage,  which  was 
assigned  to  the  plaintiff,  and  which  Boyd  subsequently, 
and  without  knowledge  of  the  assignment,  paid  in  full  to 
Macdonald.  Afterwards,  and  "for  the  purpose  of  secur- 
ing to  the  plaintiff  the  amount  of  principal  and  interest 
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unpaid  to  him  on  said  bond  and  mortgage,  and  to  indemnify 
the  said  Boyd  against  the  claim  of  the  plaintiff  thereon, 
the  said  W.  J.  Macdonald,  together  with  one  John  Mac- 
d  on  aid,  executed  and  delivered,  under  seal,  their  bond  to 
said  William  Boyd,,,  in  the  penal  sum  of  one  thousand  dol- 
lars, conditioned  that  "if  the  obligors  pay  or  cause  to  be 
paid  unto  plaintiff,  the  amount  of  said  bond  and  mortgage, 
and  hold  the  said  Boyd  harmless  therefrom,  then  the  bond 
should  be  void."  The  defendant  guaranteed  the  payment 
of  the  bond.  It  was  held  plaintiff  could  not  sue  because 
the  bond  contained  no  promise  for  his  benefit,  and  although 
it  may  have  been  made  for  the  purpose  of  securing  to  the 
plaintiff  the  amount  of  the  principal  and  interest  unpaid 
to  him  on  the  bond  and  mortgage,  it  would  not  entitle  him 
to  recover  thereon,  Polger,  J.,  saying:  "He  is  not  enti- 
tled to  maintain  this  action  and  recover  therein,  unless  the 
promise  is  to  pay  to  him.  We  have  seen  that  the  obliga- 
tion in  this  case  contains  no  promise  to  that  effect.  What- 
ever agreement  there  is  in  it,  is  to  pay  to  Boyd  the  sum  of 
one  thousand  dollars.  The  condition  is  not  a  promise,  but 
an  alternative  for  the  benefit  of  the  Macdonalds.  It  con- 
tains no  agreement  to  pay  any  one,  and  is  not  the  basis  of 
an  action."  And  further  on  in  the  opinion  it  is  said  that 
"it  is  not  to  be  denied  that  the  performance  of  the  condi- 
tion of  the  bond  to  Boyd  would  have  worked  consequen- 
tially a  benefit  to  Simson,  if  it  had  been  performed  by  the 
payment  of  the  five  hundred  dollars  and  interest  to  him. 
It  might  then  be  said,  in  a  way,  to  have  been  a  benefit  to 
him  in  the  execution  of  it.  But  it  is  not  every  promise 
made  by  one  to  another,  from  the  performance  of  which  a 
benefit  may  ensue  to  a  third,  which  gives  a  right  of  action 
to  such  third  person,  he  being  neither  privy  to  the  con- 
tract nor  to  the  consideration.  The  contract  must  be  made 
for  his  benefit  as  its  object,  and  he  must  be  the  party  in- 

98  Oft.— ». 
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tended  to  be  benefited. "  The  case  of  Jordan  v.  Kavanaugh, 
63  Iowa,  152,  18  N.  W.  851,  is,  we  think,  clearly  distin- 
guishable from  the  case  at  bar  in  this,  that  the  contract 
containing  the  promise  of  the  principal  to  pay  all  just 
claims  of  subcontractors  is  attached  to  and  made  a  part  of 
the  bond,  and  the  two  instruments  were  considered  and 
read  together  by  the  court  in  determining  the  undertaking 
of  the  obligors  in  the  bond,  and,  when  so  considered,  con- 
tained a  promise  by  the  obligors  to  pay  such  claims;  and, 
besides,  the  statute  of  Iowa  gave  a  right  of  action  to  any 
person  intended  to  be  secured  by  such  a  bond  who  has  sus- 
tained injury  in  consequence  of  a  breach  thereof.  The 
bond  upon  which  the  case  of  St.  Paul  v.  Butler,  80  Minn. 
459,  16  N.  W.  362,  was  brought  was  one  required  by  law 
to  be  executed  by  all  contractors  with  the  city  "for  the 
use  of  all  persons  who  may  do  work  or  furnish  material 
pursuant  to  any  such  contract,"  and  hence  such  parties 
were  the  real  obligees  of  the  bond,  although  taken  in  the 
name  of  the  city.  From  what  has  been  said  it  follows 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded  with  directions 

to  sustain  the  demurrer. 

Reversed. 


[Decided  October  8, 1894.] 
!  8  i«  THE  VICTORIAN    NUMBER  TWO. 

SUTTON  V.  THE  VICTORIAN. 

1.  Boat  Liens— Pleading— Joining  Several  Caubeb  or  Action  nr  Orb 
Complaint. —  Where  several  causes  .of  action  arise  under  one  statute,  are 
against  the  same  party,  are  triable  in  the  same  manner,  and  can  be  em- 
bodied in  one  judgment,. they  may  properly  be*  united  in  one  complaint* 
For  example,  different  claims  against  a  boat,  arising  under  the  boat  lie» 
law,  and  assigned  to  one  person,  may  all  be  sued  for  in  one  complaint. 
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2.  Assignability  or  Boat  Liens. —  A  boat  lien  is  assignable  like  an  ordinary 
debt,  and  the  assignee  can  enforce  it  in  his  own  name  as  though  he  had 
been  the  original  contractor. 

8.  Interest  oh  Boat  Liens.—  Interest  is  properly  allowed  on  the  amount  of 
a  boat  lien  from  the  time  the  action  is  commenced  to  enforce  it :  Will- 
amette Falls  Transportation  Company  v.  Riley,  1  Or.  188,  and  Forbes  v.  Will- 
amette Falls  Electric  Company,  19  Or.  61,  approved  and  followed. 

Appeal  from  Multnomah:  Hart  well  Hurley,  Judge. 

This  action  was  commenced  on  the  third  of  July, 
eighteen  hundred  and  ninety-one,  by  the  firm  of  Sutton 
&  Beebe  against  the  boat  Victorian  under  the  provision 
of  the  boat  lien  law  (section  3690  et  seq.  Hill's  Code,)  to 
enforce  a  lien  for  materials  furnished  to  one  John  F. 
Steffen,  and  used  by  him  as  a  contractor  in  the  construc- 
tion of  the  boat.  The  complaint  contains  three  causes  of 
action.  The  first  is  on  an  open  running  account  for  mate- 
rial alleged  to  have  been  furnished  by  the  plaintiffs  between 
the  third  day  of  January,  eighteen  hundred  and  ninety, 
and  the  twenty- second  day  of  May,  eighteen  hundred  and 
ninety -one;  the  second,  for  materials  furnished  by  the 
plaintiffs  on  June  sixteenth,  eighteen  hundred  and  ninety- 
one;  and  the  third  is  brought  by  the  plaintiffs  as  assignee 
of  one  Moore  for  materials  furnished  by  him  between 
April  first,  eighteen  hundred  and  ninety-one,  and  June 
first,  eighteen  hundred  and  ninety-one.  The  trial  resulted 
in  a  judgment  in  favor  of  the  plaintiffs,  from  which  the 
claimant  of  the  boat,  the  Oregon  Short  Line  and  Utah 
Northern  Railway  Company,  brings  this  appeal. 

Affirmed. 
Mr.  WiUiam  W.  Cotton,  for  Appellant 

Mr.  Chas.  E.  8.  Wood  (Messrs.  Geo.  H.  Williams,  Stewart  B. 
Linthicum,  and  J.  Couch  Flanders  on  the  brief),  for  Be* 
spondent 
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Opinion  by  Mr.  Chief  Justice  Bean. 

This  case  is  similar  in  many  of  its  facts  to  the  case  of 
Smith  and  others  against  the  defendant  boat,  commenced 
July  thirteenth,  eighteen  hundred  and  ninety-one,  to  en- 
force a  lien  for  materials  sold  and  furnished  Steffen  be- 
tween December  twelfth,  eighteen  hundred  and  eighty- 
nine,  and  February  twenty-sixth,  eighteen  hundred  and 
ninety-one,  and  which  were  used  in  the  construction  of  the 
boat  in  question.  In  the  Smith  case  the  constitutionality  of 
the  boat  lien  law,  the  maritime  or  non-maritime  character 
of  liens  for  materials  and  supplies  furnished  Steffen  and 
used  by  him  in  the  construction  of  the  boat  after  it  was 
launched,  and  the  statute  of  limitations,  were  all  present 
and  decided,  (The  Victorian,  24  Or.  121,)  and,  although 
counsel  for  defendants  has  reargued  these  questions  with 
much  learning  and  ability,  we  are  still  satisfied  with  the 
decision  formerly  made,  and  shall  regard  it  as  controlling 
authority.  The  only  questions,  then,  raised  by  this  ap- 
peal, not  determined  by  the  Smith  case  are,  (1)  can  the 
several  causes  of  action  sued  on  be  united  in  the  same 
complaint;  (2)  are  the  plaintiffs  entitled  to  force  Moore's 
lien  for  materials  furnished  by  him  in  their  name;  and 
(3)  did  the  court  err  in  allowing  as  a  part  of  the  lien  in- 
terest in  accordance  with  the  agreement  between  plaintiffs 
and  Steffen  on  the  first  and  second  causes  of  action  ? 

1.  We  think  the  first  question  must  be  answered  in  the 
affirmative.  All  the  causes  of  action  stated  in  the  com- 
plaint arose  under  the  same  statute,  are  between  the  same 
parties,  triable  in  the  same  manner,  against  the  same  ves- 
sel, and  can  be  embodied  in  one  judgment,  and  hence  we 
are  unable  to  discover  any  good  reason  wliy  they  should 
not  be  united  in  the  same  complaint.  And,  besides,  it  is 
very  doubtful  whether  the  overruling  of  a  demurrer  for 
the  misjoinder  of  causes  of  action  is  ground  for  the  re- 
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versal  of  a  judgment  or  decree  unless  the  defendant  has 
been  prejudiced  in  some  substantial  manner  by  such  judg- 
ment or.  decree:  Hill's  Code,  §§  10 i,  230;  Meynolds  v. ^Lin- 
coln, 71  Cal.  183;  Angell  v.  Hopkins,  79  Cai.  181. 

2.  As  to  the  assignability  of  mechanics'  liens,  there  is 
much  diversity  of  opinion  in  the  authorities.  Mr.  Phillips 
states  the  conflicting  rules  prevailing  in  the  several  states 
as  (1)  that  the  lien  is  personal  and  cannot  be  assigned; 
(2)  that  the  proceedings  to  be  taken  to  enforce  the  lien 
must  be  in  the  name  of  the  assignor,  but  subject  to  this 
restriction,  that  the  lien  is  assignable;  and  (3)  that  a  lien 
is  as  assignable  as  any  other  debt  and  that  the  proceedings 
for  its  enforcement  may,  if  the  state  law  permits,  be  car- 
ried on  in  the  name  of  the  assignee:  Phillips  on  Mechan- 
ics' Lien,  §  54.  In  Brown  v.  Harper,  4  Or.  89,  it  was  held 
by  this  court  that  the  right  to  perfect  a  mechanics'  lien  by 
filing  the  notice  required  by  law  is  a  privilege  personal  to 
the  party  performing  the  labor  or  furnishing  the  material, 
and  not  assignable;  but  after  the  lien  has  been  perfected  by 
filing  the  required  notice,  it  then  becomes  assignable  and 
can  be  enforced  in  the  name  of  the  assignee.  Under  the 
boat  lien  law  no  notice  is  required  to  perfect  the  lien,  but 
it  is  a  proceeding  in  rem  analogous  to  a  suit  in  admiralty 
to  enforce  a  maritime  lien.  It  attaches  and  is  a  completed 
lien  by  force  of  the  statute  from  the  time  the  materials  are 
furnished  or  labor  performed,  and  not,  as  in  case  of  a  me- 
chanics' lien,  a  mere  remedy  given  by  law  which  secures 
the  preference  provided  for  on  condition  that  the  claimant 
brings  himself  within  the  provisions  of  the  statute  by  a 
compliance  with  its  terms.  If  a  mechanics'  lien  is  assign- 
able, so  that  the  assignee  may  sue  in  his  own  name  after 
it  is  perfected,  we  can  conceive  of  no  satisfactory  reason 
why  an  assignment  of  a  perfected  lien  under  the  boat  lien 
law  may  not  be  made,  so  that  the  assignee  can  enforce  it 
as  if  he  were  the  original  contractor,  whether  the  proceed- 
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ings  to  that  end  are,  under  the  statute,  technically  an  ac- 
tion at  law  or  a  suit  in  equity.  That  it  is  so  assignable  ac- 
cords in  our  opinion  with  the  decided  weight  of  authority, 
the  general  policy  of  our  law,  and  the  spirit  and  purpose 
of  the  lien  law,  and  can  work  no  injury  to  the  claimant, 
while  the  creditor  will  lose  a  part  of  the  benefit  of  his  se- 
curity if  he  cannot  assign  it.  As  was  said  by  Berry,  J. : 
44  The  claim  of  thje  material  man  and  the  lien  are  certainly 
the  property  of  the  material  man  and  why  should  he  not 
have  the  right  to  dispose  of  both  ?  There  is  nothing  in 
the  lien  right  of  the  nature  of  a  personal  trust  The  lien- 
holder  is  not  entrusted  with  the  possession  of  the  property 
bound  by  the  lien.  His  lien  is  a  security.  What  difference 
can  it  make  to  the  lienor  who  holds  the  lien  ?  His  duty  is 
to  pay  the  debt.  If  he  pays  it  his  property  is  discharged. 
If  he  fails  to  pay  it,  and  so  loses  the  property,  of  what 
moment  is  it  to  him  whether  the  lien  is  enforced  by  the  ma- 
terial man  or  his  assignee  ?"  Tuttle  v.  Howe,  14  Minn.  149. 
This  view  is  sustained  by  the  following  among  other  au- 
thorities: Phillips  on  Mechanics'  Liens,  §  55;  Jones  on 
Liens,  §  1493;  Am.  and  Eng.  Ency.  655;  Laege  v.  Bossieux, 
15  Grat.  83;  Skyrme  v.  The  Occidental  Mining  and  Milling 
Company,  8  Nev.  219;  Davis  v.  BUsland,  18  Wall.  659;  Kerr 
v.  Moore,  54  Miss.  286;  The  American  Eagle,  19  Fed.  879; 
The  M.  Vandercook,  24  Fed.  472. 

3.  From  the  findings  of  fact  it  appears  that  it  was 
agreed  between  the  plaintiffs  and  Steffen  that  the  latter 
should  pay  interest  at  the  rate  of  ten  per  cent,  per  annum 
upon  the  purchase  price  of  each  installment  of  materials 
furnished  him,  if  not  paid  within  sixty  days  after  the  date 
thereof;  the  court,  however,  allowed  interest  only  from 
the  time  of  the  commencement  of  the  action.  The  allow- 
ance of  this  interest  is  assigned  as  error.  In  Willamette 
Falls  Transportation  Company  v.  Riley,  1  Or.  183,  objection 
was  made  to  the  amount  of  the  judgment  because  the  in- 
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terest  accruing  on  the  demand  of  plaintiff  was  included  in 
the  judgment,  and  it  was  claimed  that  interest  is  a  non- 
lienable  item  of  account,  but  the  objection  was  overruled 
and  the  court  held  "that  interest  may  be  computed  on  a 
lienable  demand  and  a  lien  awarded  for  the  entire  amount," 
and  the  same  rule  was  announced  and  applied  in  Forbes  v. 
Willamette  Falls  Electric  Company,  19  Or.  61.  It  follows 
that  the  judgment  appealed  from  must  be  affirmed. 

Affirmed. 


[Argued  July  26 ;  Decided  October  2, 1894.]  |  f>m 

BRITISH   INSURANCE  COMPANY  t;.  LAMBERT 

[8.C.87Pac.  Rep.  909.1 

1.  Oral  Contbact  for  Ihbubahok. — Where  the  terms  of  insurance  are  settled 

between  the  assured  and  the  agent  of  an  insurance  company,  acting 
within  the  real  or  apparent  scope  of  his  authority,  and  it  is  agreed  that  a 
policy  evidencing  the  contract  shall  be  issued,  to  take  effect  from  the  date 
of  the  agreement,  such  contract  is  binding  upon  the  company :  Hdrdunck  v. 
State  Insurance  Company,  20  Or.  547,  approved  and  followed. 

2.  Idem— Agent's  Authority  to  Represent  Both  the  Insurer  and  the 

Insured. —  An  oral  contract  of  insurance  made  by  the  agent  of  an  insur- 
ance company,  while  acting  as  agent  for  the  assured,  and  not  assuming  to 
represent  the  company  in  the  contract,  but  dealing  with  its  officers  having 
rail  authority  to  act,  is  binding  upon  the  company.* 

Appeal,  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  brought  by  the  North  British  and 
Mercantile  Fire  Insurance  Company  against  its  agents, 
Lambert  and  Sargent,  to  recover  a  sum  of  money  which  it 
is  alleged  it  was  compelled  to  pay  in  consequence  of  a  loss 

•  The  question  of  when  an  insurance  agent  will  be  considered  as  the  agent  of  the 
Insured  is  considered  in  an  extensive  note  to  the  case  of  Michigan  Pipe  Company  y. 
Michigan  Fire  and  Marine  Insurance  Company,  20  L.  B.  A.  277.  Those  who  desire  to  com- 
pare the  authorities  on  too  subject  of  oral  contracts  of  insurance  will  find  many  of 
them  collected  in  a  note  to  the  Ohio  case  of  Newark  Machine  Company  v.  Kenton  Insur- 
ance Company,  22  L.  B.  A.  768.— Beportzb. 


200  Insurance  Co.  v.  Lambe&t.  [20  Or. 

under  a  policy  written  by  them  contrary  to  instructions, 
and  which  they  neglected  to  cancel  when  directed  so  to  do. 
The  facts  are  that  the  defendants,  having  been  appointed 
local  agents  to  solicit  business  for  plaintiff  in  Portland, 
Oregon,  and  write  fire  insurance  policies  in  plaintiff's 
name,  were  furnished  a  list  of  prohibited  risks,  which, 
among  other  property,  included  vinegar  factories.  In 
August,  eighteen  hundred  and  ninety -one,  the  defendants 
wrote  a  policy  in  the  name  of  the  company,  insuring  the 
vinegar  factory  of  the  Western  Vinegar  Company,  which 
was,  by  order  of  the  plaintiff,  canceled,  and  defendants' 
attention  particularly  called  to  this  class  of  prohibited 
risks.  In  the  summer  of  eighteen  hundred  and  ninety-two 
a  general  agent  of  the  plaintiff,  upon  inspecting  the  books 
kept  by  defendants  as  such  agents,  found  a  memorandum 
therein  of  the  policy  written  in  eighteen  hundred  and 
ninety-one  upon  said  vinegar  factory,  which  did  not  ap- 
pear to  have  been  canceled,  and,  believing  the  property 
was  insured  by  plaintiff,  he  examined  said  factory,  and, 
not  having  expressly  or  in  any  way  disapproved  of  the  ap- 
parent risk,  the  defendants  were  led  to  believe  the  com- 
pany would  approve  an  insurance  of  the  property,  and  on 
August  eighteenth,  eighteen  hundred  and  ninety-two,  they 
wrote  a  policy  of  concurrent  insurance  on  said  factory  in 
plaintiff's  name  for  the  sum  of  one  thousand  dollars,  to  take 
effect  on  the  twenty-second  of  that  month  at  twelve  o'clock 
noon,  and  mailed  a  report  to  the  plaintiff's  general  agent 
at  San  Francisco,  California,  containing  a  memorandum  of 
said  policy,  which  was  received  on  Saturday,  the  twentieth 
of  said  month.  Two  days  thereafter,  the  general  agent 
wrote  the  defendants  directing  them  to  cancel  and  return 
the  policy  without  delay,  which  order  they  received  on 
August  the  twenty-fourth,  but  did  not  on  that  day  inform 
the  assured  of  the  plaintiff's  intention  to  cancel  the  policy, 
and  on  that  evening  between  eleven  and  twelve  o'clock  the 
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said  factory  was  destroyed  by  fire;  and  proof  of  the  loss 
having  been  made,  the  plaintiff,  on  October  third,  eighteen 
hundred  and  ninety -two,  paid  nine  hundred  and  forty -one 
dollars  and  sixteen  cents,  the  amount  thereof,  and  brought 
this  action  for  reimbursement,  which  resulting  in  a  ver- 
dict and  judgment  for  plaintiff  the  defendants  appeal. 

Reversed. 

Mr.  Zero,  Snow  {Mr.  Wallace  McOamant  on  the  brief),  for 
Appellant 

Mr.  Milton  W.  Smith  {Mr.  Walter  S.  Perry  of  counsel),  for 
Respondent 

Opinion  by  Mr.  Justice  Moore. 

1.  Numerous  assignments  of  error  are  made  in  the  no- 
tice of  appeal,  but  we  shall  only  consider  those  which  re- 
late to  the  pleadings.  The  defendants,  after  denying  the 
material  allegations  of  the  complaint,  in  substance  alleged 
that  upon  receipt  of  plaintiff's  notice  to  cancel  said  policy 
they  fully  set  forth  all  the  facts  concerning  the  risk  to  an- 
other insurance  company,  which  by  its  officers  directed  and 
authorized  the  defendants,  who  were  also  agents  of  said 
company,  to  write  a  policy  upon  said  vinegar  factory  for 
the  sum  of  one  thousand  dollars,  in  lieu  of  plaintiff's  policy, 
and  deliver  it  to  the  assured,  to  take  effect  from  twelve 
o'clock  noon  of  the  day  when  said  factory  burned;  that 
they  represented  the  assured,  and  had  authority  to  secure 
and  accept  said  insurance  in  lieu  of  plaintiffs  policy;  that 
they  proceeded  to  the  writing  of  said  policy,  to  take  effect 
as  agreed  upon,  but  before  they  had  time  to  exchange  it 
for  plaintiff's  policy  the  fire  occurred;  that  they  had  ef- 
fected an  oral  insurance  with  said  other  company  in  lieu 
of  the  insurance  under  plaintiffs  policy,  and  had  authority 

28  OB.— 26. 


202  Insurance  Co.  v.  Lambert.  [26  Or. 

from  the  assured  to  assent  to  such  oral  insurance.  These 
allegations  were,  upon  plaintiff's  motion,  stricken  out,  and, 
as  defendants  contend,  erroneously,  while  the  plaintiff  con- 
tends that  it  appeared  therefrom  that  the  defendants  were 
the  agents  of  the  assured  and  the  insurance  company  with 
which  the  alleged  contract  of  oral  insurance  was  made; 
that  as  the  agents  of  both  parties  they  could  not  make  a 
valid  contract,  and  hence  said  allegations  did  not  consti- 
tute a  defense  to  its  action.  The  rule  is  well  established 
that  if  the  terms  of  insurance  are  settled  between  the  par- 
ties, and  it  is  agreed  that  a  policy  evidencing  the  contract 
shall  be  issued,  to  take  effect  from  the  date  of  the  agree- 
ment, such  contract  is  valid  and  binding  upon  an  insurance 
company  when  made  within  the  real  or  apparent  scope  of 
the  agent's  authority:  Hardwick  v.  State  Insurance  Com- 
pany,  20  Or.  547,  26  Pac.  840. 

2.  It  remains  to  be  seen  whether  a  person  represent- 
ing the  assured  can  make  a  valid  contract  of  insurance 
through  an  agent  of  the  company  of  which  he  is  also  an 
agent  No  agent  will  ever  be  permitted  to  take  upon  him- 
self incompatible  duties  and  characters,  or  to  act  in  any 
matter  where  he  has  an  adverse  interest  or  employment 
(Story  on  Agency,  §  9);  nor  can  any  person,  without  their 
knowledge  and  consent,  be  the  agent  of  both  parties  to  the 
same  transaction:  New  York  Central  Insurance  Company  v. 
National  Protection  Insurance  Company,  14  N.  Y.  85;  Mercan- 
tile Mutual  Insurance  Company  v.  Hope  Insurance  Company, 
8  Mo.  App.  408;  Utica  Insurance  Company  v.  Toledo  Insur- 
ance Company,  17  Barb.  132.  A  contract  made  by  an 
individual  as  the  agent  of  both  parties  is  not  void,  but 
vdldable  only  at  the  election  of  either  principal,  if  made 
within  a  reasonable  time:  Greenwood  v.  Spring,  54  Barb. 
875.  There  can  be  no  meeting  and  agreement  of  the  minds 
of  the  contracting  parties  when  represented  by  the  same 
individual  without  the*!*  knowledge  and  consent,  and  hence 
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no  contract  is  effected  by  the  acts  of  such  agent,  except 
by  the  ratification  of  both  principals  after  knowledge  of 
all  the  material  facts;  but  if  the  agent  act  for  both,  with 
their  knowledge  and  consent,  and  according  to  their  in- 
structions, the  minds  of  the  parties  have  met  and  agreed 
upon  the  terms  of  the  contract,  and  it  is  of  binding  force 
from  the  date  of  its  execution  by  the  agent.  Had  the  de- 
fendants confined  themselves  to  the  allegation  that  as 
agents  of  the  assured  and  insurance  company  they  made 
the  contract  of  insurance,  without  alleging  that  it  had 
been  done  with  the  knowledge  and  consent  of  both  prin- 
cipals, or  that  it  had  been  ratified  by  both  after  knowledge 
of  all  the  facts,  it  might  well  be  considered  that  the  plead- 
ing failed  to  allege  a  valid  contract,  but  they  have  alleged 
that  as  agents  of  the  assured  they  made  the  contract  with 
the  officers  of  the  insurance  company,  and  were  directed 
by  them  to  write  a  policy  carrying  it  into  effect,  and  the 
question  is  whether,  under  such  circumstances,  they  could 
make  a  valid  contract  There  is  no  arbitrary  rule  of  law 
prohibiting  contracts  between  a  corporation  and  its  agents 
when  such  corporation  is  represented  by  other  agents  with 
whom  the  contract  is  made.  If  the  defendants  did  not  as- 
sume to  represent  the  insurance  company  in  entering  into 
the  contract  with  it,  but  dealt  with  its  officers  who  were 
independent  agents  and  had  authority  to  act  for  it,  the 
contract,  though  oral,  is  binding  upon  the  insurance  com- 
pany: Morawetz  on  Private  Corporations,  §  527. 

In  Northrup  v.  Germania  Insurance  Company,  48  Wis.  420, 
33  Am.  Rep.  815,  it  appeared  that  one  Edwards,  the  gen- 
eral agent  of  the  defendant  company,  had  been  occasion- 
ally employed  to  collect  rent,  pay  taxes  on,  and  find 
purchasers  for,  certain  portions  of  plaintiffs  real  prop- 
erty, and  that  the  key  to  one  of  his  buildings  had  been 
delivered  to  Edwards,  who  had  been  instructed  to  guard 
the  property,  and  insure  the  building  in  the  company  he 
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represented,  which  he  promised  to  do,  but,  claiming  to  be 
very  busy  at  the  time,  he  stated  that  the  building  was 
insured,  and  that  he  would  write  the  policy  thereof  the 
next  day.  This  he  neglected  to  do  for  more  than  a  month, 
and  finally  wrote  it  and  mailed  the  report  thereof  only  a 
a  few  hours  before  the  building  was  destroyed  by  fire. 
In  an  action  brought  by  the  plaintiff  against  the  insurance 
company  for  the  loss  under  the  policy,  a  nonsuit  was 
granted  because  Edwards  was  the  agent  of  the  plaintiff 
when  he  wrote  the  policy  for  the  defendant  The  court, 
upon  appeal,  held  that  Edwards  had  no  control  of  the 
property  except  to  watch  over  it  and  guard  it  against 
injury  or  destruction,  and  that  such  care  of  the  property, 
being  to  the  advantage  of  the  insurance  company,  would 
not  preclude  its  general  agent  from  writing  a  policy 
thereon.  In  a  note  to  the  foregoing  case,  reported  in  19 
Am.  Law  Reg.  (N.  S.),  291,  Marshall  D.  Ewell  collates 
the  r^les  applicable  to  double  agencies,  and  says:  "The 
rule  that  the  same  individual  cannot  be  the  agent  of 
both  parties,  seems  properly  to  be  limited  to  cases  where 
the  agency  relates  to  the  same  transaction,  or  involves  in- 
compatible duties.  And  with  relation  to  both  of  these 
cases,  the  knowledge  and  consent  of  both  parties  that  the 
agent  should  act  for  both,  will  remove  the  objection.  ,f 
The  allegation  that  the  contract  of  insurance  was  made 
with  independent  agents  of  another  company  shows  that 
the  defendants  were  not  assuming  to  act  as  the  agents  of 
both  parties  in  relation  to  the  same  transaction,  nor  does 
it  necessarily  involve  incompatible  duties,  and  hence  not 
within  the  rule  above  announced.  If  the  agents  with  whom 
it  is  alleged  the  oral  contract  was  made  had  real  or  appar- 
ent authority  to  enter  into  it,  when  consummated  it  took 
the  place  of  plaintiff's  policy  and  the  defendants  had  a 
right  to  a  hearing  on  that  question.  It  results  from  this 
view  of  the  case  that  the  defense  pleaded  was  material, 
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and  hence  it  was  e*ror  to  strike  it  from  the  answer,  for 
which  the  judgment  is  reversed  and  a  new  trial  ordered. 

Reversed. 
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[Decided  October  16, 1804.] 
STATE   v.   PENNOYER. 

[S.  C.  37  Pac.  906;  25  L.  R.  A.  862.] 

Injunction— Constitutional  Law— Taxes  and  Taxation  — State  Institu- 
tions.—An  injunction  against  using  state  moneys  to  build  a  state  institu- 
tion, such  as  a  branch  insane  asylum,  elsewhere  than  at  the  seat  of  gov-  . 
eminent  cannot  be  granted  merely  on  the  ground  that  the  constitution  re-  jf47  196) 
quires  its  location  at  the  capital,  where  it  does  not  appear  that  the  cost  to 
the  state  will  be  any  greater  at  one  place  than  the  other :  Sherman  v.  Bel- 
lows,  24  Or.  553,  approved  and  followed. 

Appeal  from  Marion:  Geo.  H.  Burnett,  Judge. 

This  suit  was  instituted  by  the  State  upon  the  relation 
of  A.  C.  Taylor,  to  have  the  defendants  Sylvester  Pen- 
noyer, governor;  Philip  Metschan,  state  treasurer;  and 
Geo.  W.  McBride,  secretary  of  state,  acting  in  their  ca- 
pacity as  the  board  of  commissioners  of  public  buildings 
of  the  State  of  Oregon,  enjoined  and  restrained  from  pur- 
chasing six  hundred  and  forty  acres  of  land  in  Union 
County  in  this  state  to  be  used  as  a  site  for  a  branch  in- 
sane asylum,  and  expending  therefor  of  the  public  funds 
the  sum  of  twenty-five  thousand,  dollars;  from  construct- 
ing buildings  thereon  to  be  used  as  a  hospital  for  the  care 
of  insane  persons  who  should  be  lawfully  committed 
thereto  for  care  and  treatment  at  the  expense  of  the  state; 
and  from  expending  the  funds  appropriated  therefor. 
The  legislative  assembly  at  its  last  session  passed  an  act 
"to  provide  for  the  location  and  construction  of  a  branch 
insane  asylum  in  the  eastern  portion  of  Oregon,  and  ap- 
propriating money  therefor,"  which  provided,  among  other 
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things,  that  the  governor,  secretary  of  state,  and  state 
treasurer,  acting  in  the  capacity  of  a  board  of  commis- 
sioners of  public  buildings  of  the  State  of  Oregon  should 
within  sixty  days  after  the  act  took  effect  locate  a  site  for 
a  branch  insane  asylum  to  be  known  as  '  * '  The  Eastern  Ore- 
gon Insane  Asylum,'  at  some  point  in  one  of  the  following 
named  counties:  Wasco,  Sherman,  Gilliam,  Morrow,  Uma- 
tilla, Union,  Crook,  or  Baker.  That  said  board  shall  con- 
tract for  and  purchase  in  the  name  of  and  for  the  state,  at 
the  place  selected  for  said  asylum,  a  tract  of  land  consist- 
ing of  not  less  than  three  hundred  and  twenty  acres  nor 
more  than  six  hundred  and  forty  acres,  and  shall  in  the 
manner  provided  for  by  the  act  proceed  to  erect  and  con- 
struct upon  said  premises  an  asylum  building  and  out- 
buildings, and  make  suitable  improvements,  and  supply  the. 
same  with  furniture  and  fixtures  and  everything  necessary 
and  requisite  to  fully  complete  and  equip  said  Eastern 
Oregon  Asylum  at  a  cost  not  exceeding  the  sum  of  one 
hundred  and  sixty-five  thousand  dollars."  For  the  pur- 
pose of  purchasing  the  land  and  erecting  the  asylum  build- 
ings the  act  appropriates  out  of  the  public  treasury  of  the 
state  from  any  moneys  not  otherwise  appropriated  one 
hundred  and  sixty-five  thousand  dollars,  or  so  much  thereof 
as  may  be  necessary. 

The  complaint  alleges,  in  substance:  That  the  relator 
is  a  taxpayer  and  citizen  of  the  state;  that  the  defendants 
Pennoyer,  McBride,  and  Metschan,  as  governor,  secretary, 
and  treasurer  of  the  State  of  Oregon,  constitute  the  board 
of  commissioners  of  public  buildings  of  the  state;  that  by 
virtue  of  the  powers  in  them  vested  as  such  board,  under 
the  provisions  of  a  pretended  act  of  the  legislative  as- 
sembly which  it  is  claimed  passed  the  assembly  at  its 
seventeenth  biennial  session,  the  defendants  are  about  to 
purchase  with  the  moneys  of  the  plaintiff,  sought  to  be 
appropriated  by  said  legislative  assembly  for  the  purpose, 
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six  hundred  and  forty  acres  of  land  in  Union  County,  Ore- 
gon, for  the  sum  of  twenty-five  thousand  dollars,  to  be 
used  as  a  site  for  a  branch  insane  asylum  for  the  state; 
that  defendants  in  their  capacity  as  such  board  are  dbout 
to  expend  of  the  moneys  of  the  plaintiff,  sought  to  be  ap- 
propriated as  aforesaid,  the  sum  of  one  hundred  and  forty 
thousand  dollars  in  constructing  buildings  on  said  land  to 
be  used  as  a  hospital  for  the  care  of  a  portion  of  the  insane 
of  said  state  who  may  be  hereafter  lawfully  committed  to 
such  institution  for  care  and  treatment  at  the  expense  of 
the  state;  that  said  asylum,  if  constructed  as  intended, 
will  be  one  of  the  public  institutions  of  the  state,  and  that 
unless  restrained  defendants  will  purchase  and  pay  for 
said  lands  and  build  and  pay  for  said  buildings,  with  the 
money  of  the  state  to  the  great  and  irreparable  injury  of 
plaintiff;  and  that  plaintiff  has  no  other  plain,  speedy,  or 
adequate  remedy  at  law.  To  this  complaint  the  defend- 
ants interposed  a  demurrer  and  for  ground  thereof  alleged: 
First,  that  neither  the  state,  nor  the  relator,  or  the  plain- 
tiff, have  any  legal  capacity  to  bring  this  suit;  second,  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit  against  the  defendants  or  either  of  them; 
third,  the  complaint  does  not  state  facts  to  constitute  any 
injury  threatened  to  the  plaintiff;  fourth*  that  no  cause  is 
stated  in  said  complaint  for  the  issuance  of  an  injunction. 
The  demurrer  was  overruled  by  the  court  below,  and  the 
cause  is  here  for  consideration  upon  the  question  arising 
upon  the  complaint  and  demurrer.  Reversed. 

Messrs.  Julius  CL  Moreland,  and  Thos.  H.  Crawford,  for 
Appellant 

The  mere  allegation  of  irreparable  injury  is  not  suffi- 
cient; the  facts  must  be  stated:  Burnett  v.  Whitesides,  13 
Cal.  156;  Branch  Turnpike  Company  v.  Yuba  County  Super- 
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visors,  13  Cal.  190;  Hoke  v.  Perdue,  62  Cal.  545;  Fortland  v. 
Baker,  8  Or.  356;  Schurmeir  v.  St  Paul  and  Pacific  Railroad 
Company,  8  Minn.  113,  83  Am.  Dec.  770.  When  an  indi- 
vidu*  seeks  to  bring  in  the  aid  of  the  state  he  must  be  in- 
jured: State  v.  Shively,  10  Or.  267.  A  civil  action  cannot  be 
maintained  in  the  name  of  the  state  to  redress  private 
wrongs:  People  v.  Albany  and  Susquehana  Railroad  Com- 
pany, 57  N.  Y.  161;  see  also  People  v.  Miner,  2  Lans.  396. 
There  is  no  authority  in  the  statute  for  the  district  attor- 
ney to  bring  this  proceeding.  Courts  cannot  supply  omis- 
sions in  legislation:  State  v.  Simon,  20  Or.  373;  Baker  v. 
Payne,  22  Or.  341;  King  v.  Burrell,  12  Ad.  &  E1L  468.  The 
complainant  who  seeks  an  injunction  must  be  able  to 
specify  some  particular  act,  the  performance  of  which 
will  damnify  him,  and  it  is  such  act  alone  that  he  can  re- 
strain: Oibbs  v.  Oreen,  54  Miss.  612.  In  no  case  will  an 
injunction  be  granted  unless  the  right  thereunto  be  clear: 
Tongue  v.  Oaston,  10  Or.  328;  High  on  Injunctions  (3d ed.), 
§  1327;  People  v.  New  York  Ctynal  Board,  55  N.  Y.  397. 

Messrs.  H.  J.  Bigger,  and  W.  H.  Holmes  (Mr.  Jas.  McCain, 
district  attorney,  on  the  brief),  for  Respondent. 

A  taxpayer  is  the  proper  party  to  enjoin  illegal  diver- 
sion of  public  funds  and  property:  Carman  v.  Woodruff,  10 
Or.  133;  White  v.  Multnomah  County  Commissioners,  13  Or. 
317,  57  Am.  Rep.  20,  54  Am.  Rep.  832;  Wormingtonv.  Pierce, 
22  Or.  606;  Baker  v.  Payne,  22  Or.  335;  Rice  v.  Smith,  9  Iowa, 
570;  Drake  v.  Phillips,  40  111.  388;  Colton  v.  ffanchett,  13  111. 
615;  Webster  v.  Harwinton,  32  Conn.  131;  Portland  and  Wil- 
lamette Valley  Railroad  Company  v.  Portland,  14  Or.  188,  58 
Am.  Rep.  299.  The  relator  need  not  be  the  real  party,  or 
have  any  special  interest  to  enforce  a  public  right,  but  as 
a  voter  and  citizen  he  has  a  general  interest  in  the  execu- 
tion of  the  law:  State  v.  Ware,  13  Or.  380;  Pike  County  v. 
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People,  11  111.  208;  Mall  v.  People,  57  111.  307;  GUmcoe  v. 
People,  78  111.  883;  People  v.  Pacheco,  29  Cal.  212;  Linden 
v.  Alameda  Supervisors,  45  Cal.  7;  Sanger  v.  Jftsnne&ee  ClEwnfy 
Commissioners,  25  Me.  291;  2Zc#7ier  v.  CommonweaUJli  28  Pa. 
108;  jRgopte  v.  Regents  of  University  of  Michigan,  4  Mich.  98. 
Injunction  is  the  proper,  in  fact,  the  only  remedy,  as  the 
defendants  have  acted  in  violation  of  the  constitution:  State 
v.  Judge  of  Seventh  Judicial  District  Court,  42  La.  Ann.  1104; 
Bradley  v.  Powell  County  Commissioners,  2  Humph.  428,  37 
Am.  Dec.  563;  Ford  v.  Farmer,  9  Humph.  157;  Bridgenor  v. 
Rodgers,  1  Coldw.  259;  Marion  County  v.  Grundy  County, 
5  Sneed.  490;  Hilliard  on  Injunctions,  448;  High  on  Injunc- 
tions, §§  1308,  1319,  1321,  1327;  Cooley  on  Constitutional 
Limitations,  81-93;  Sutherland  on  Statutory  Construction, 
§§  307,  808.  The  appellants  have  no  discretion:  Throop  on 
Public  Offenses,  §§  555,  846,  note  5,  853,  and  note  3.  Con- 
stitutions are  to  be  construed  strictly:  Gibbons  v.  Ogden, 
22  U.  S.  (9  Wheat.),  188,  6  L.  ed.  68. 

Opinion  by  Mr.  Justice  Wolverton. 

This  case  is  only  distinguishable  from  the  case  of  Sher- 
man v.  Bellows,  24  Or.  553,  34  Pac.  549,  in  that  it  is  brought 
in  the  name  of  the  State  upon  the  relation  of  a  private 
individual,  instead  of  in  the  name  of  a  private  individual 
directly.  It  is  the  settled  doctrine  of  this  state  that  an  in- 
dividual taxpayer,  whose  burdens  would  be  increased  by 
the  wrongful  acts  of  public  officers,  and  where  a  fraudu- 
lent or  illegal  diversion  or  misapplication  of  the  public 
funds  is  about  to  be  consummated,  has  such  an  interest  by 
reason  of  the  special  and  peculiar  injury  he  would  sustain, 
as  will  give  him  a  standing  in  a  court  of  equity  by  injunc- 
tion to  restrain  such  acts,  and  prevent  such  diversion  of 
the  public  funds:  Carman  v.  Woodruff,  10  Or.  183.  This 
doctrine  is  so  well  established  and  sustained  by  the  un- 
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210  State  v.  Pennoyer.  [26  Or. 

doubted  weight  of  authority  in  the  United  States  that  it 
is  unnecessary  to  enumerate  the  cases  sustaining  it  The 
taxpayer  must,  however,  present  such  a  case  as  will  bring 
him  within  the  ordinary  equitable  rules  which  govern  when 
relief  by  injunction  is  sought  He  must  show  that  some 
act  is  threatened  or  imminent  which  will  result  in  some 
material  injury  to  himself,  for  which  there  is  no  adequate 
remedy  at  law.  It  is  not  sufficient  that  he  apprehends  in- 
jurious consequences,  which  neither  actually  exist  nor  are 
threatened.  Fanciful,  speculative,  or  even  possible  evil 
results  are  too  remote  and  indefinite  upon  which  to  call 
into  requisition  the  restraining  process  of  a  court  of 
equity.*  This  rule  is  applicable  as  well  when  the  state  is 
a  party  plaintiff  as  where  an  individual  occupies  a  like  po- 
sition. Allen,  J.,  in  People  v.  Canal  Board,  55  N.  Y.  395, 
says:  "When  the  state  as  plaintiff  invokes  the  aid  of  a 
court  of  equity,  it  is  not  exempt  from  the  rules  applicable 
to  ordinary  suitors;  that  is,  it  must  establish  a  case  of 
equitable  cognizance,  and  a  right  to  the  peculiar  relief 
demanded."  See  also  2  High  on  Injunctions,  §  1327.  So 
that,  in  legal  effect,  the  position  occupied  by  plaintiff 
herein  is  not  superior  to  or  different  from  that  of  the 
plaintiff  in  Sherman  v.  Bellows,  24  Or.  553,  34  Pac.  549. 
The  state  represents  the  aggregate  of  individual  taxpay- 
ers; the  individual  represents  himself  only,  but  inciden- 
tally the  whole  people,  and  the  object  sought  to  be  attained 
is  identical.  The  acts  violative  of  law  or  trust  relations 
which  will  result  in  material  injury  to  the  individual  must 
be  threatened  or  imminent  to  entitle  him  to  the  interposi- 
tion of  a  court  of  equity,  and  in  principle  there  exists  no 
reason  why  a  different  equitable  rule  should  apply  wherein 
the  state  is  plaintiff. 

The  contention  of  the  plaintiff  is  that  the  legislative 

•On  this  point  see  alio  Emm  v.  Wattter,  26  Or.  7.— Report**. 
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act  aforesaid  is  in  contravention  of  section  8,  article  XIV, 
of  the  state  constitution,  which  is  as  follows:  "The  seat 
of-  government,  when  established  as  provided  in  section  1, 
shall  not  be  removed  for  the  term  of  twenty  years  from 
the  time  of  such  establishment;  nor  in  any  other  manner 
than  as  provided  in  the  first  section  of  this  article;  pro- 
vided, that  all  public  institutions  of  the  state,  hereafter 
provided  for  by  the  legislative  assembly,  shall  be  located 
at  the  seat  of  government, "  and  therefor  void  and  in- 
operative; that  the  clause  "public  institutions  of  the 
state"  means  or  includes  the  public  buildings  thereof; 
that  the  branch  insane  asylum  provided  for  by  the  act  is  a 
public  institution  in  that  sense,  and  therefore  should, 
under  the  constitution,  be  located  at  the  seat  of  govern- 
ment In  EUioU  v,  Oliver,  22  Or.  47,  29  Pac.  1,  Mr.  Justice 
Lord  says:  "As  a  general  rule  a  court  will  not  pass  upon 
a  constitutional  question  and  decide  a  statute  to  be  invalid, 
unless  a  decision  upon  that  very  point  becomes  neces- 
sary to  the  determination  of  the  cause,"  citing  in  sup- 
port thereof  Ex  parte  Randolph,  2  Brock.  448,  Fed.  Cas. 
11558;  Hoover  v.  Wood,  9  Ind.  287;  Cooley's  Constitutional 
Limitations,  *163.  This  rule  arises  out  of  the  due  respect 
which  one  coordinate  branch  of  a  state  government  enter- 
tains towards  another.  The  legislature  in  adopting  laws 
for  the  government  of  the  people  does  so  under  its  con- 
struction of  the  constitution,  and  the  just  presumption 
always  prevails  that  the  business  of  the  legislature  is 
transacted  with  due  regard  for  the  fundamental  law  by 
which  its  acts  are  limited  and  governed.  It  must  be  a 
clear  case,  therefore,  and  one  in  which  the  constitutional 
question  is  the  very  lis  mota,  before  courts  will  assume  the 
responsibility  of  declaring  an  act  of  the  legislative  assem- 
bly void  upon  constitutional  grounds,  and  reverse  the 
judgment  of  a  coordinate  branch  of  the  state  government. 
Does  the  plaintiff  present  such  a  case  and  has  it  exhibited 
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such  equities  as  to  entitle  it  to  the  relief  demanded?  The 
legislature,  acting  in  its  legislative  and  discretionary  ca- 
pacity, has,  by  adopting  the  act  in  question,  declared  in 
effect— first,  that  a  new  asylum  building  is  required  for  the 
accommodation  and  proper  care  and  treatment  of  the  in- 
sane and  idiotic  of  the  state;  second,  that  it  is  to  the  best 
interests  of  the  state  and  such  unfortunates  that  the  same 
be  located  in  the  eastern  part  of  the  state;  and,  third,  that 
one  hundred  and  sixty-five  thousand  dollars  is  required 
for  its  construction  and  completion,  and  makes  an  appro- 
priation accordingly.  No  one  will  contend  but  what  the 
legislature  had  a  perfect  constitutional  right  to  determine 
upon  the  necessity  for  an  additional  building,  and  the 
amount  of  funds  necessary  for  the  construction  thereof, 
and  to  make  an  appropriation  therefor.  What  the  differ- 
ence will  be  between  the  cost  of  construction  and  main- 
tenance of  such  a  building  as  an  asylum  at  the  seat  of 
government,  and  a  like  building  and  its  maintenance  in 
eastern  Oregon,  is  not  made  apparent  by  the  complaint; 
and  this  is  wherein  the  plaintiff  fails  to  show  that  the 
burdens  of  taxation  of  its  citizens  will  be  increased,  or 
that  any  additional  amount  of  public  funds  will  be  re- 
quired, as  a  consequence  of  its  erection  at  the  latter  place. 
This  is  the  exact  ground  upon  which  the  case  of  Sherman 
v.  Bellows,  24  Or.  553,  was  decided,  and  we  see  no  reason 
now  for  disturbing  that  decision. 

Mr.  Justice  Moore,  speaking  for  the  court  in  that  case, 
says:  "Conceding,  without  deciding,  that  the  soldiers* 
home  is  a  public  institution  of  the  state,  provided  by  the 
legislative  assembly,  and  that  section  8  of  article  XIV  of 
the  constitution  required  the  trustees  to  locate  it  at  Salem; 
that  they  had  threatened  to  violate  their  official  duty  by 
locating  it  at  Rose  burg;  does  it  appear  that  the  plaintiff 
has  sustained  a  personal  injury  thereby?  If  it  were  al- 
leged that  in  consequence  of  the  location  of  the  soldiers' 
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home  at  Roseburg,  plaintiff's  property  would  be  subjected 
to  a  burden  of  taxation  in  addition  to  that  which  it  would 
be  required  to  bear  if  located  at  Salem,  then  he  would 
sustain  a  personal  injury;  and,  since  an  adequate  compen- 
sation cannot  be  had  at  law,  he  would  be  entitled  to  an 
injunction  to  prevent  such  location."  Mitchell,  J.,  in 
Thompson  v.  The  Commissioners  of  the  Canal  Fund,  2  Abb. 
Pr.  252,  in  speaking  of  the  equitable  remedy  by  way  of  in- 
junction, says:  "It  was  never  granted  merely  to  prevent 
an  officer  from  carrying  out  a  law  of  the  state  because  it 
was  deemed  unconstitutional,  where  some  equity  was  not 
the  foundation  of  the  bill":  2  High  on  Injunctions,  §  1326. 
Chalmers,  J.,  in  Oibbs  v.  Qreen,  54  Miss.  612,  says: 
'•Neither  an  executive  nor  a  ministerial  officer  can  be  en- 
joined generally  from  putting  a  law  into  force  (citing 
Mississippi  v.  Johnson,  4  Wall.  475).  The  complainant  who 
seeks  an  injunction  must  be  able  to  specify  some  particu- 
lar act  the  performance  of  which  will  damnify  him,  and  it 
is  such  act  alone  that  he  can  restrain.  This  court  has  no 
power  to  examine  an  act  of  the  legislature  generally,  and 
declare  it  unconstitutional.  The  limit  of  our  authority  in 
this  respect  is  to  disregard,  as  in  violation  of  the  consti- 
tution, any  act  or  part  of  an  act  which  stands  in  the  way 
of  the  legal  rights  of  a  suitor  before  us;  but  a  suitor  who 
calls  upon  a  court  of  chancery  to  arrest  the  performance 
of  a  duty  imposed  by  the  legislature  upon  a  public  officer, 
must  show  conclusively,  not  only  that  the  act  about  to  be 
performed  is  unconstitutional,  but  also  that  it  will  inflict  a 
direct  injury  upon  him." 

The  case  at  bar  presents  the  peculiar  situation  of  the 
state  calling  into  requisition  one  coordinate  branch  of  the 
government  to  enjoin  the  executive  and  ministerial  officers 
of  the  state,  acting  in  the  capacity  of  a  board  of  commis- 
sioners of  public  buildings,  from  carrying  out  the  pro- 
visions of  a  law  adopted  by  another  coordinate  branch  of 
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the  same  state  government.  The  contention  of  the  state 
is  that  the  court  must  interpose  by  the  extraordinary 
remedy  of  injunction,  and  render  nugatory  the  solemn  en- 
actment of  a  coordinate  branch  of  its  government,  as  in 
contravention  of  the  fundamental  law,  without  at  the  same 
time  alleging  any  facts  showing  wherein  and  in  what  man- 
ner the  state  would  be  damnified,  and  without  exhibiting 
any  good  or  sufficient  reason  for  the  exercise  of  such  ex- 
traordinary power.  A  mere  suggestion  that  the  act  com- 
plained of  is  unconstitutional,  and  that  the  legislature  has 
exceeded  its  constitutional  limitations,  is  insufficient  to 
call  into  requisition  a  court  of  equity.  "The  court,  as 
such,  has  no  supervisory  power  or  jurisdiction  over  public 
officials  or  public  bodies":  People  of  New  York  v.  Canal 
Board,  55  N.  Y.  895.  The  state,  when  equitable  relief  is 
sought,  such  as  is  prayed  for  in  the  present  proceeding, 
must  like  private  individuals  bring  itself  within  the  known 
and  fixed  rules  of  equitable  interference  before  the  court 
will  grant  its  petition.  It  follows  from  these  conclusions 
that  the  demurrer  should  be  sustained,  and  it  is  so  or- 
dered, and  that  the  cause  be  remanded  to  the  court  below 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Reversed. 

[  Decided  January  14, 1896.] 
MOTION  TO  RECALL  MANDATE. 

Per  Curiam.  The  application  to  recall  the  mandate 
in  this  case  is  based  upon  the  assumption  that  a  prelim- 
inary injunction  was  issued  by  the  court  below  which  has 
been  in  terms  dissolved  by  the  decree  or  judgment  in  this 
court  entered  by  the  clerk,  which  entry  was  made  under 
the  impression  that  no  such  injunction  was  issued.  The 
decision  heretofore  made  proceeds  upon  the  theory  that 
the  complaint  does  not  state  a  cause  of  suit,  and  for  that 
reason  it  was  error  in  the  court  below  to  overrule  the  de- 
murrer and  enter  a  decree  as  prayed  for  in  the  complaint 


Jan.  1895.]  State  v.  Pennoyer.  215 

Bat  because  it  was  thought  the  defect  could  perhaps  be 
remedied  by  amendment,  the  cause  was  ordered  remanded 
for  further  proceedings  not  inconsistent  with  the  opinion, 
so  that  plaintiff  might  thereby  be  given  an  opportunity 
to  apply  in  the  court  below  for  leave  to  amend,  if  so  ad- 
vised. This  conclusion  necessarily  reversed  and  annulled 
the  decree  of  the  court  below  making  the  injunction  per- 
petual, but  it  was  not  intended  or  designed  to  interfere 
with  or  disturb  any  preliminary  injunction  which  may  have 
been  issued  by  the  court  It  was  the  intention  to  leave  the 
case  in  statu  quo  until  plaintiff  could  have  an  opportunity, 
by  permission  of  the  court  below,  to  frame  a  complaint,  if 
the  facts  justified,  so  as  to  present  the  important  public 
question  which  it  desired  to  have  decided.  It  is  not  clear 
from  the  record  whether  a  preliminary  injunction  was  in 
fact  issued  or  served,  but  in  order  to  avoid  any  question  as 
to  the  effect  of  the  order  in  this  court  reversing  the  decree, 
the  mandate  will  be  recalled  and  the  decree  amended  so  as 
not  to  interfere  with  any  preliminary  injunction  or  re- 
straining order  which  may  have  been  issued  by  the  court 
below.  The  case  was  decided  on  the  sixteenth  of  Novem- 
ber, eighteen  hundred  and  ninety-three,  and  the  mandate 
issued  on  the  thirteenth  of  the  following  month  and  then 
at  the  request  of  both  parties,  and  it  is  to  be  regretted 
that  counsel  for  plaintiff  did  not  take  the  precaution  to 
observe  the  form  of  the  decree  before  the  mandate  was 
issued  and  thereby  obviate  the  delay  incident  to  this  pro- 
ceeding. 
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OREGON   RY.  ft  NAV.  CO.  v.  HERTZBERG. 

T  8.  C.  87  PM.  1019.] 

1.  Mandate— Evidence.— A  certified  copy  of  a  decree  of  the  United  States 

Supreme  Court,  reversing  a  decree  of  the  supreme  court  of  the  state,  is  not 
evidence  of  such  reversal  where  no  mandate  thereon  was  issued  to  the 
state  court 

2.  Public  Lands— Impeaching  Patent— Evidence. — A  land  patent  from  the 

United  States  cannot  be  impeached  by  a  letter  from  the  assistant  commis- 
sioner of  the  general  land  office  to  a  local  register,  written  long  after  the 
issuance  of  the  patent,  and  directing  the  register  to  note  in  his  records 
that  the  pre-emption  of  the  patentee  had  been  canceled  in  pursuance  of  a 
decision  of  the  United  States  Supreme  Court. 

3.  Public  Lands— Canceling  Patent. — The  government  cannot  cancel  a  pa- 

tent and  restore  the  land  to  the  public  domain,  or  render  it  subject  to  a 
homestead  settlement,  where  the  patentees  hold  the  legal  title  in  trust  for 
the  heirs  of  one  to  whom  a  donation  certificate  was  properly  issued. 

4.  Ejectment— Pbiob  Possession—  Co  lob  of  Title.— In  an  action  for  the 

possession  of  land,  proof  by  plaintiff  of  prior  possession  under  deeds  con- 
veying a  colorable  title  is  sufficient  as  against  a  trespasser. 

6.  Jury  Trial — Verdict — Practice. — Where  the  evidence  will  support  only 
one  verdict,  the  court  may  properly  direct  it  to  be  rendered  by  the  jury : 
Coffin  v.  Hutchinson,  22  Or.  554,  approved  and  followed. 

6.  Ejectment— Pleading— Code,  {  319.— The  defense  that  the  land  sought  to 
be  recovered  in  an  ejectment  action  was  a  portion  of  a  public  road,  and 
was  so  used  up  to  the  time  of  defendant's  occupancy,  is  not  available  in 
the  absence  of  an  allegation  that  defendant  has  any  estate  therein,  or  any 
license  or  right  to  its  possession  from  any  public  authority,  since  Hill's 
Code,  2  319,  provides  that  the  defendant  cannot  give  in  evidence  any  estate 
in  himself  or  another  in  the  property,  or  any  license  or  right  to  its  posses- 
sion, unless  pleaded. 

Appeal  from  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  by  the  Oregon  Railway  and  Naviga- 
tion Company  against  Chas.  Hertzberg  to  recover  posses- 
sion of  a  portion  of  block  one  hundred  and  eighty-eight  in 
the  City  of  Portland,  damages  for  removing  earth  and 
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stone  therefrom,  and  for  the  reasonable  value  of  the  rents 
thereof.  The  complaint  is  in  the  usual  form,  alleging 
ownership  in  fee  and  right  of  possession  of  said  premises 
by  mesne  conveyances,  and  possession  by  plaintiff  and  its 
predecessors  for  more  than  fifteen  years  under  color  of 
title  and  claim  of  ownership  in  fee.  The  defendant  denied 
all  the  material  matters  alleged,  except  the  allegation  of 
possession,  and  for  a  separate  defense  in  substance  alleged 
that  the  title  in  fee  simple  absolute  to  said  premises  had 
never  been  granted  by  the  United  States  with  legal  valid- 
ity to  any  person,  but  that  it  is  still  in  the  United  States, 
subject,  under  the  donation  act  of  congress,  to  the  pre- 
ferred rights  of  the  heirs  of  Elizabeth  Thomas,  and  that 
this  right  had  never  been  asserted  by  any  of  said  lawful 
heirs;  that  the  defendant  had  taken  possession  of,  estab- 
lished his  residence  and  made  valuable  improvements  on, 
said  premises  as  a  homestead  settler,  in  order  ta  procure 
the  title  thereto  from  the  United  States.  And  for  a  fur- 
ther defense  he  alleged  that  the  land  in  dispute  was  dedi 
cated  by  Elizabeth  Thomas,  the  original  settler,  to  the  use 
of  the  public  as  a  road,  and  that  it  had  been  used  as  such  for 
a  period  of  more  than  ten  years  prior  to  defendant's  occu- 
pancy thereof.  The  reply  put  in  issue  all  the  material 
allegations  of  new  matter  in  the  answer,  and  issue  being 
thus  joined,  the  trial  thereof  proceeded  before  the  court 
and  a  jury,  and,  after  hearing  the  evidence  and  the  argu- 
ments of  counsel,  the  court  directed  the  jury  to  fin<J  a  ver- 
dict in  favor  of  the  plaintiff,  the  counsel  for  both  parties 
agreeing  that  its  damages  should  be  one  dollar.  Upon 
the  verdict  thus  ordered  and  returned  by  the  jury,  judg- 
ment was  rendered  for  the  plaintiff,  and  from  this  judg- 
ment the  defendant  appeals  and  specifies  several  errors 
upon  which  he  relies  for  its  reversal.  The  alleged  errors 
consist  of  objections  to  the  admission  and  rejection  of  evi- 

25  0B-— 2*. 
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dence,  and  to  the  court's  direction  to  the  jury  to  bring  in  a 
verdict  in  favor  of  the  plaintiff.  Affirmed. 

Mr.  A.  Schutz  (Mr.  James  Oleason  on  the  brief),  for  Ap- 
pellant. 

Mr.  William  W.  Cotton,  for  Respondent 

Opinion  by  Mr.  Justice  Moore. 

1.  The  record  shows  that  the  plaintiff,  to  maintain  its 
action,  introduced  the  following  evidence:  A  patent  of  the 
United  States  to  A.  J.  Knott;  the  deed  of  A.  J.  Knott  and 
wife  to  the  South  Portland  Real  Estate  Association;  and 
the  deed  of  the  South  Portland  Real  Estate  Association  to 
the  Oregon  Railway  and  Navigation  Company,  dated  June 
twenty-fifth,  eighteen  hundred  and  eighty,  each  instru- 
ment conveying,  with  other  property,  the  premises  in  con- 
troversy. The  plaintiff  also  offered  in  evidence  the  judg- 
ment roll  of  the  case  of  Silver  v.  Ladd,  7  Wall.  219,  which 
showed  that  the  suit  was  begun  and  prosecuted  to  final 
decree  in  the  Circuit  Court  of  the  State  of  Oregon  for 
Multnomah  County.  It  also  appears  therefrom  that  one 
Elizabeth  Thomas,  a  widow,  on  or  about  October  first, 
eighteen  hundred  and  fifty-one,  in  pursuance  of  the 
provisions  of  the  donation  act  of  congress,  approved 
September  twenty-seventh,  eighteen  hundred  and  fifty,  es- 
tablished her  residence  upon  a  tract  of  the  public  lands  of 
the  United  States,  and,  having  filed  her  notification  to 
hold  said  premises  as  her  donation  land  claim,  continued 
to  reside  thereon  until  some  time  in  the  year  eighteen  hun- 
dred and  fifty-seven,  when  she  died  intestate,  leaving  as 
her  sole  heir  Finice  Caruthers,  her  son,  [who,  after  the 
death  of  his  mother,  took  possession  of  said  premises  and 
continued  to  reside  thereon  until  about  September  first, 
eighteen  hundred  and  sixty,  when  he  died  intestate,  leav- 
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ing  neither  widow  or  issue.  0.  S.  Silver  was  appointed 
and  duly  qualified  as  administrator  of  the  estate  of  said 
Pinice  Caruthers,  deceased,  and  as  such  took  possession 
of  said  premises  and  leased  them  to  one  A.  L.  Mushnell. 
A.  J.  Enott  and  R.  J.  Ladd  having  each  obtained  patents 
from  the  United  States,  under  the  preemption  law,  for 
portions  of  the  tract  of  land  embraced  in  the  donation 
entry  of  Elizabeth  .Thomas,  commenced  actions  against 
said  A.  L.  Mushnell,  the  tenant,  to  recover  possession  of 
the  premises  described  in  their  patents,  and  while  said 
actions  were  pending  said  C.  8.  Silver  commenced  a  suit 
against  said  Ladd  and  Knott  to  restrain  them  from  prose- 
cuting their  said  actions,  and  to  cancel  and  set  aside  the 
patents  issued  to  them  by  the  United  States.  A  decree 
was  rendered  in  said  suit,  dismissing  plaintiff's  complaint 
for  the  reason  that  said  Elizabeth  Thomas  was  not  a  per- 
son entitled  to  take  lands  under  any  provision  of  the  dona- 
tion act  It  was  stipulated  between  the  parties  hereto 
that  a  decree  in  the  case  of  Silver  v.  Ladd,  7  Wall.  219, 
had  been  entered  in  the  records  of  the  Supreme  Court  of 
the  United  States  substantially  in  accordance  with  the 
opinion  rendered  in  said  suit  therein,  and  that  said  stipu- 
lation might  be  used  in  lieu  of  and  offered  in  evidence  as  a 
certified  copy  of  such  decree,  but  that  said  stipulation  was 
not  to  be  construed  as  an  admission  that  any  mandate  had 
ever  been  issued  upon  said  decree  from  the  Supreme  Court 
of  the  United  States  to  the  supreme  court  of  this  state, 
nor  by  this  court  to  the  Circuit  Court  of  Multnomah 
County,  nor  an  admission  of  the  regularity  of  any  appeal, 
or  of  any  fact  other  than  that  there  had  been  an  entry 
of  such  decree  in  the  said  court  It  appears  from  said 
stipulation  that  said  decree  on  appeal  to  this  court  was 
affirmed,  and  that  a  writ  of  error  was  taken  to  the  Supreme 
Court  of  the  United  States  which  reversed  the  decree  of 
this  court  (Silver  v.  Ladd,  7  Wall.  219);  but,  no  mandate 
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having  been  filed  or  entered  in  the  records  of  the  circuit 
court,  there  was  no  competent  evidence  before  it  to  show 
that  the  said  decree  was  in  fact  reversed.  It  will  thus  ap- 
pear from  the  evidence  introduced  at  the  trial  that  the 
plaintiff  established  a  complete  legal  title  to  the  premises 
in  controversy.  4 

2.  The  defendant  sought  to  impeach  the  United  States 
patent  to  Knott  by  offering  in  evidence  a  certified  copy  of 
a  letter  from  the  assistant  commissioner  of  the  general 
land  office,  dated  April  fifth,  eighteen  hundred  and  eighty  - 
seven,  more  than  twenty  years  after  the  patent  was  issued, 
directed  to  the  register  and  receiver  of  the  land  office  at 
Oregon  City,  Oregon,  advising  them  that  the  preemption 
cash  entry  of  Andrew  J.  Knott  had  been  that  day  canceled 
in  pursuance  of  the  decision  of  the  supreme  court  of  the 
United  States  in  the  case  of  Silver  v.  Ladd,  7  Wall.  219,  and 
directing  them  to  note  the  fact  in  their  records  with  a  ref- 
erence to  his  letter  and  said  decision.  The  court  sustained 
an  objection  to  the  introduction  of  this  letter,  and,  as  the 
defendant  contends,  erroneously.  When  a  patent,  issued 
under  the  seal  of  the  United  States  and  signed  by  the 
president,  is  delivered  to  and  accepted  by  the  patentee, 
the  title  of  the  government  passes  with  the  delivery,  {Moore 
v.  Bobbins,  96  U.  S.  538;  Steel  v.  St.  Louis  Smelting  Company, ' 
106  U.  S.  447,  1  Sup.  Ct  398,)  but  if  the  legal  title  has 
passed  from  the  United  States  to  one  party,  when  in 
equity  and  good  conscience,  and  by  the  laws  which  con- 
gress has  made  on  the  subject,  it  ought  to  go  to  another, 
a  court  of  equity  will  convert  him  into  a  trustee  of  the  true 
owner  and  compel  him  to  convey  the  legal  title:  Minnesota 
v.  Bachelder,  1  Wall.  109;  Stark  v.  Starrs,  6  Wall  402;  Sil- 
ver v.  Ladd,  7  WalL  219.  "The  holder  of  a  legal  title  in 
bad  faith,"  says  Mr.  Chief  Justice  Waite  in  Widdicombe  v. 
ChUders,  124  U.  S.  405,  8  Sup.  Ct  517,  "must  always  yield 
to  a  superior  equity.    As  against  the  United  States,  his 
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title  may  be  good,  but  not  against  one  who  had  acquired  a 
prior  right  from  the  United  States  in  force  when  his  pur 
chase  was  made  under  which  his  patent  issued.  The 
patent  vested  him  with  the  legal  title,  but  it  did  not  deter- 
mine the  equitable  relations  between  him  and  third  per- 
sons." In  Silver  v.  Ladd,  7  Wall.  219,  Mr.  Justice  Miller 
said:  "It  may  well  be  doubted  whether  the  patent  can  be 
set  aside  without  the  United  States  being  a  party  to  the 
suit,"  If  a  court  cannot  set  aside  a  patent  without  a  suit 
for  that  purpose  in  which  the  United  States  and  its  pa- 
tentee are  parties,  it  needs  no  arguments  or  authorities  to 
show  that  no  officer  of  the  land  department  can  by  a  mere 
edict  annul  a  patent  of  the  United  States  after  its  delivery 
to  the  patentee,  and  hence  there  was  no  error  in  rejecting 
the  evidence  offered 

3.  The  patent  having  been  delivered  to  Enott,  the 
legal  title  to  the  premises  therein  described,  including  the 
tract  in  controversy,  passed  from  the  United  States,  and 
it  is  immaterial  to  the  defendant,  who  does  not  claim  as  an 
heir  of  Elizabeth  Thomas,  whether  it  vested  in  Knott  for 
his  own  benefit  or  as  trustee  for  the  heirs  of  Elizabeth 
Thomas.  The  Supreme  Court  of  the  United  States  hav- 
ing held  that  the  donation  certificate  properly  issued  to 
Elizabeth  Thomas,  and  that  the  patentees  held  the  legal 
title  in  trust  for  her  heirs,  the  government  cannot  now 
cancel  the  patent  and  restore  the  land  to  the  public  do- 
main, or  render  it  subject  to  a  homestead  settlement,  and 
hence  this  defense  must  of  necessity  fail. 

4.  The  plaintiff  also  introduced  in  evidence,  over  the 
defendant's  objection,  certain  deeds  and  other  muniments 
of  title  which  purported  to  convey  to  its  predecessors  and 
grantors  the  oquitable  title  of  the  heirs  at  law  of  Elizabeth 
Thomas  to  said  premises.  These  deeds  created  a  color- 
able title,  and  under  them  the  plaintiff  and  its  predecessor 
in  interest,  the  South  Portland  Real  Estate  Association 
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entered  into  the  possession  of  all  of  said  property  as  de- 
scribed by  the  deeds  (Angel  on  Limitations,  400),  which 
possession  has  been  retained  by  the  plaintiff  for  more  than 
ten  years  prior  to  defendant's  entry.  The  plaintiffs  right 
of  action  is  not  founded  upon  an  adverse  but  upon  a  prior 
possession.  If  the  defendant  had  claimed  a  right  of  entry 
as  an  heir  of  Elizabeth  Thomas,  the  question  of  plaintiffs 
adverse  possession  might  have  become  an  important  factor 
to  bar  the  defendant's  right  A  prior  possession  of  land 
for  any  length  of  time  is  prima  fade  evidence  of  title,  and 
will  authorize  a  recovery  in  an  action  therefor  against  a 
mere  volunteer  or  trespasser:  Riverside  Company  v.  Town- 
send,  120  111.  20,  9  N.  E.  65;  Mickey  v.  Stratum,  5  Sawy.  478, 
Fed.  Cas.  9530;  Hutchinson  v.  Parley,  4  CaL  33,  60  Am. 
Dec.  578;  Angel  on  Limitations,  361.  "The  maxim,"  says 
Mr.  Justice  Curtis  in  Christy  v.  Scott,  14  How.  292,  "that 
the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  the  defendant's,  is  applicable 
to  all  actions  for  the  recovery  of  property.  But  if  the 
plaintiff  had  actual  prior  possession  of  the  land,  this  is 
strong  enough  to  enable  him  to  recover  it  from  a  mere 
trespasser  who  entered  without  any  title."  This  rule  con- 
cedes that  he  who  secures  possession  of  real  property 
thereby  obtains  a  prior  right  against  all  persons  except 
the  owner.  If  it  were  otherwise,  possession,  in  the  ab- 
sence of  title,  would  be  maintained  only  by  the  strong 
against  the  weak,  and  an  unlawful  resort  to  arms  might 
become  the  means  of  resisting  an  intrusion  upon  a  prior 
right  But  prior  possession,  for  less  than  the  statutory 
period  of  limitation,  does  not  authorize  a  recovery  against 
a  defendant  who  is  lawfully  in  possession:  Johnson  v.  Right- 
myer,  16  Johns.  314.  If  the  plaintiff  had  offered  no  other 
evidence  of  title  to  the  premises  than  these  deeds  and 
proof  of  prior  possession  it  would  have  been  sufficient  to 
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maintain  this  action  against  the  defendant  who  claims  no 
legal  title  thereto,  and  is  a  mere  trespasser  thereon. 

5.  It  is  contended  that  the  court  erred  in  directing  the 
jury  to  find  a  verdict  for  the  plaintiff.  There  was  no  con- 
flict in  the  evidence,  nor  any  dispute  as  to  the  facts,  nor  as 
to  the  inferences  which  might  naturally  be  drawn  there- 
from; and  as  the  parties  had  agreed  upon  the  amount  of 
damages  to  which  plaintiff  was  entitled,  there  was  nothing 
to  submit  to  the  jury,  and  the  question  was  one  of  law  to 
be  decided  by  the  court:  Coffin  v.  Hutchinson,  22  Or.  554, 
80  Pac.  424.  Other  objections  are  urged,  but  as  the  bill  of 
exceptions  does  not  purport  to  contain  all  the  evidence,  it 
must  be  presumed  there  was  sufficient  to  support  the 
verdict,  and  hence  there  was  no  error  in  directing  the  jury 
to  return  a  verdict  for  the  plaintiff. 

6.  The  second  defense  is  alleged  as  follows:  "That 
the  lot  of  land  so  occupied  and  held  in  actual  possession 
by  defendant  as  hereinafter  described,  is  portion  of  a  pub- 
lic road,  dedicated  as  such  by  the  original  settler,  Elizabeth 
Thomas,  described  and  used  as  such  by  the  public  in  gen- 
eral for  a  period  of  more  than  ten  years,  and  up  to  the 
time  of  the  occupancy  by  defendant  for  the  purposes  here- 
inbefore set  forth."  Section  819  of  Hill's  Code  provides 
that  "the  defendant  shall  not  be  allowed  to  give  in  evidence 
any  estate  in  himself  or  another  in  the  property,  or  any 
license  or  right  to  the  possession  thereof,  unless  the  same 
be  pleaded  in  his  answer."  It  may  well  be  doubted 
whether  the  supervisory  control  over  roads  given  by  stat- 
ute to  the  county  court  (Hill's  Code,  §  4060,)  includes  the 
authority  to  erect  buildings  thereon,  or  convert  them  to 
any  other  use  than  the  accommodation  of  the  public  travel. 
But  even  if  we  should  assume  that  the  county  court  had 
authority  to  lease  any  part  of  the  public  roads,  or  to  license 
a  person  to  occupy  any  portion  thereof  for  any  purpose* 
the  defendant  has  not  pleaded  any  estate  in  himself  in  the 
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property,  or  any  license  or  right  to  its  possession  derived 
from  the  county  court  or  other  public  authority,  (section 
319,  Hill's  Code),  and  hence  this  defense  must  also  fail. 
The  judgment  will  be  affirmed.  Affirmed. 


IT  8  [D^ed  October  2, 1894;  ^^ingdeniad., 

34Hs*       WILLAMETTE  IRON  WORKS  v.  OREGON  RAIL- 
IS  WAY  AND  NAVIGATION  COMPANY. 

38     flg  [a  C.  87  Pmc  Rep.  1016.] 

1.  Additional  Sibvxtubi  oh  Public  Strut — Cokfrysatioh  to  Abuttthq 
Owhers. —  An  abutting  proprietor  has  a  property  right  in  the  use  of  the 
street  in  front  of  his  premises  to  its  roll  width  as  means  of  ingress  and 
egress  and  for  light  and  air,  subject  always  to  the  right  of  the  municipality 
to  regulate  and  control  the  same  for  legitimate  street  purposes,  but  any 
structure  on  a  street  which  is  subversive  of  its  use  and  efficiency  as  a  public 
thoroughfare  is  not  a  legimate  street  use,  and  imposes  a  new  servitude  on 
the  rights  of  abutting  owners  for  which  compensation  must  be  made. — 
McQuaid  v.  Portland  and  Vancouver  Railway  Company,  18  Or.  237, -cited  and 
approved.  * 

2.  Emihrht  Dokaih — Additiohal  Servitude  oh  Public  Struts — Damages. 
A  solid  structure  thirty  feet  wide  erected  in  the  middle  of  a  street  sixty-six 
feet  wide  and  curving  so  as  to  leave  on  one  side  a  passageway  only  eight 
feet  wide,  built  as  an  approach  to  a  toll  bridge  owned  by  a  private  corpora- 
tion, not  forming  a  part  of  or  an  extension  of  any  public  highway,  al- 
though authorized  by  the  legislature  and  city  authorities,  constitutes  a 
servitude  on  the  abutting  property,  for  which  proper  compensation  most 
be  made. 

3.  EmvKirr  Domaiw— Altering  Strbt  Grass.—  No  portion  of  a  public 
street  can  lawfully  be  appropriated  to  exclusive  and  permanent  private 
use  under  the  guise  of  an  exercise  of  power  to  alter  or  change  the  grade.* 
and  it  is  not  a  change  of  grade  to  construct  in  a  public  street  an  elevated 
approach  to  a  private  toll  bridge.* 

4.  CuwumuuoHAL  Law— Exowht  Pom  act— JuaisriiririoH  ev  Eqocty— Ih- 
ju  jc war.—  Where  statutory  prevision  has  been  mads  for  drt mnk\\  %  the 

•On  <**  sobjeet  of  laj «ry  to  an  abutter** 
snete  the  —Ihoiirtoi  have  been  ootlseteif  me 
jMMS*fciUL.R.JLzn.- 


Oct  1894.]      Iron  Works  v.  0.  R.  &  N.  Co.  225 

compensation  to  be  paid  for  private  property  taken  for  public  use,  and 
payment  has  been  made  a  condition  precedent  to  the  taking,  equity  will 
interfere  by  Injunction  to  prevent  the  property  being  used,  or  to  require 
the  use  to  be  abated,  until  the  condition  has  been  complied  with. 

EnirsirT  Domain — Injunction.— Where  the  taking  for  public  use  of  an 
easement  in  a  street  was  with  the  knowledge  of  and  without  objection 
by  the  abutting  property  owner,  but  under  representations  that  such  tak- 
ing was  intended  as  temporary,  and  the  property  is  put  to  a  considerable 
public  use,  an  injunction  to  restrain  its  further  use  should  not  be  made 
mandatory  until  after  a  reasonable  time  in  which  the  easements  of  the 
private  owners  may  be  acquired. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  an  abutting  owner  to  enjoin  and 
restrain  the  defendant  from  occupying  a  portion  of  the 
street  in  front  of  plaintiffs  property  with  an  approach  to 
its  bridge  across  the  Willamette  River  at  Portland.  The 
plaintiffs  premises  are  situated  on  the  west  side  of  Third 
Street,  and  are  bounded  on  the  south  by  G  Street,  on  the 
north  by  H  Street,  and  on  the  west  by  Fourth  Street,  and 
occupying  that  portion  of  the  property  abutting  on  Third 
Street  is  a  two-story  brick  and  iron  building,  used  as  a 
foundry  and  machine  shop.  Third  Street  is  about  sixty- 
six  feet  wide,  and  runs  northerly  through  the  city  to  the 
north  line  of  said  H  Street  In  eighteen  hundred  and 
eighty-seven  the  legislature  granted  to  the  defendant  the 
right  to  construct  and  maintain  a  bridge,  with  proper  and 
convenient  approaches,  across  the  Willamette  River,  be- 
tween the  then  cities  of  Portland  and  East  Portland,  for 
the  purpose  of  travel  and  commerce,  as  a  railroad,  wagon 
road,  and  passenger  bridge,  and  to  charge  and  collect  tolls 
and  fares  thereon:  Laws,  1887,  p.  252.  Subsequently  the 
City  of  Portland,  by  ordinance,  granted  to  defendant  the 
right  to  build  on  Third  Street  4la  solid  roadway  and  ap- 
proach to  said  bridge  from  the  north  line  of  G  Street  to 
the  center  line  of  H  Street,  said  approach  to  be  on  an 

26  OR. —29. 
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ascending  grade  from  G  Street,  and  to  be  built  as  a  solid 
construction,  not  exceeding  thirty  feet  in  width."  In  pur- 
suance of  the  permission  thus  given  by  the  legislature  and 
the  City  of  Portland,  the  defendant  proceeded  to  and  did 
construct  from  a  point  about  six  hundred  feet  east  of 
Third  Street  a  double-decked  steel  bridge  across  said 
river, — not,  however,  as  a  part  of  or  extension  of  any 
public  highway, — and  from  the  upper  deck  thereof,  which 
is  used  for  wagon  and  passenger  traffic,  constructed  an 
elevated  roadway  substantially  at  right  angles  to  Third 
Street,  over  and  across  private  property  to  the  east  end  of 
H  Street,  where  by  a  curve  it  was  connected  to  an  ap- 
proach in  Third  Street,  as  provided  in  the  ordinance 
referred  to.  This  approach  is  thirty  feet  wide,  and  oc- 
cupies the  middle  of  the  street  in  front  of  plaintiffs  prop- 
erty for  about  three  fourths  of  the  distance  north  from  G 
Street,  and  then  turns  to  the  east  on  a  curve  so  that  at  a 
point  opposite  the  north  line  of  plaintiff's  property  it  is 
about  thirty-five  feet  from  the  west  line  of  the  street, 
while  at  the  south  end,  and  for  a  greater  portion  of  the 
distance  along  the  block  it  is  only  about  twenty  feet  from 
the  street  line  and  about  eight  feet  from  the  sidewalk,  a 
space  not  sufficient  for  wagons  to  pass  each  other.  At  the 
junction  of  Third  and  H  Streets,  and  opposite  the  north 
line  of  plaintiff's  property,  it  is  about  thirteen  and  a  half 
feet  above  the  street  surface,  and  from  that  point  descends 
southerly  by  a  gradual  descent,  reaching  the  surface  of 
the  street  at  the  intersection  of  Third  and  G  Streets,  form- 
ing an  effectual  barrier  to  the  crossing  of  that  part  of  the 
street  by  vehicles.  It  is  supported  by  timbers  resting  on 
the  street  surface,  and  is  so  constructed  and  timbered  as 
to  be  practically  a  solid  structure,  necessarily  constituting 
an  exclusive  and  permanent  occupation  and  appropria- 
tion to  the  use  of  the  defendant  of  that  portion  of  Third 
Street  covered  by  it     The  decree  of  the  court  below  was 
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in  favor  of  the  plaintiff  affirming  the  report  of  G.  G.  Gam- 
mans,  Esq.,  referee,  and  defendant  appeals. 

Affirmed. 

Mr.  William  W.  Gotten  (Messrs.  Cox,  Teal  &  Minor,  and 
Snow  &  McOamant  on  the  brief),  for  Appellant 

Mr.  James  Finley  Watson  (Mr.  Edward  B.  Watson  on  the 
brief),  for  Respondent. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  Counsel  for  defendant  seeks  to  reverse  the  decree 
of  the  court  below  on  the  grounds  (1)  that  the  erection  of 
the  bridge  and  its  approach  in  Third  Street,  under  legisla- 
tive and  municipal  authority,  violates  no  property  rights 
of  plaintiff,  and  consequently  it  is  without  remedy,  al- 
though its  property  may  be  injured;  and  (2)  the  plaintiffs 
remedy,  if  it  has  any,  is  by  an  action  at  law  to  recover  dam- 
ages, and  not  by  suit  for  an  injunction.  But  few  questions 
have  come  before  the  courts  in  recent  years  involving 
larger  pecuniary  interests  or  of  greater  practical  import- 
ance, or  which  have  provoked  more  discussion,  than  those 
growing  out  of  the  enforcement  by  abutting  lot  owners  of 
their  right  to  compensation  for  the  occupation  and  use  of 
streets  under  legislative  or  municipal  authority  by  private 
corporations  for  public  use,  under  constitutions  like  ours, 
which  provide  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation. ,  It  is  quite  gener- 
ally agreed  that  any  proper  exercise  of  governmental 
power  over  a  street  in  a  municipality,  for  street  purposes, 
which  does  not  directly  encroach  upon  the  abutting  prop- 
erty of  an  individual,  though  the  consequences  may  be  to 
impair  its  use,  is  not  a  taking  within  the  meaning  of  the 
constitution,  and  will  not  entitle  the  adjoining  proprietor 
to  compensation,  or  give  him  a  right  of  action:  Cooley  on 
Constitutional  Limitations  (5th  ed.),  671;   Transportation 
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Company  v.  Chicago,  99  U.  S.  635.  It  is  within  this  princi- 
ple that  changes  of  grade;  the  use  of  a  street  for  a  sur- 
face street  railroad;  the  erection  of  lamps,  hitching  posts, 
telephone,  telegraph,  and  electric  light  poles;  the  laying 
of  sewer  and  water  pipes;  the  crossing  of  streets  over 
railway  tracks  by  means  of  elevated  viaducts,  are,  when 
authorized  by  lawful  authority,  held  damnum  absque  in- 
juria, although  the  abutting  owner  may  be  seriously  in- 
jured, and  the  value  and  usefulness  of  his  property  greatly 
impaired.  This  is  upon  the  ground  that  individual  inter- 
ests in  streets  are  subservient  to  those  of  the  public,  and 
that  an  adjoining  owner  received  full  compensation  for 
such  injury  as  might  result  to  him  or  his  grantees  from 
the  use  of  the  street  for  proper  street  purposes  at  the 
time  of  the  dedication  or  appropriation  of  the  land  there- 
for. 'But  there  is  a  limitation  to  legislative  or  municipal 
power  over  a  street,  which  cannot  be  exceeded  without 
invading  the  constitutional  rights  of  abutting  owners. 
An  abutting  proprietor  is  entitled  to  the  use  of  the  street 
in  front  of  his  premises  to  its  full  width  as  a  means  of 
ingress  and  egress,  and  for  light  and  air,  and  this  right  is 
as  much  property  as  the  soil  within  the  boundaries  of  his 
lot;  and  therefore  any  impairment  thereof  or  interference 
therewith,  caused  by  the  use  of  the  street  for  other  than 
legitimate  street  purposes,  is  a  taking  within  the  meaning 
of  the  constitution,  whether  the  fee  of  the  street  is  in  the 
abutting  owner  or  not  He  holds  his  property  subject  to 
the  power  of  the  proper  legislative  authority  to  control 
and  regulate  the  use  of  the  street  as  an  open  public  high- 
way, and  hence  any  authorized  use  thereof,  though  a  new 
one,  gives  him  no  cause  of  action.  But  such  holding  is 
not  subject  to  the  legislative  power  to  divert  the  street 
from  legitimate  street  purposes  by  authorizing  a  structure 
thereon  which  is  inconsistent  with  its  continuous  use  as 
an  open  public  street.     Any  structure  on  a  street  which  is 
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subversive  of  and  repugnant  to  its  use  and  efficiency  as  a 
public  thoroughfare  is  not  a  legitimate  street  use,  and  im- 
poses a  new  servitude  on  the  rights  of  abutting  owners, 
for  which  compensation  must  be  made:  Elliott  on  Roads 
and  Streets,  526;  Tiedeman  on  Municipal  Corporations, 
301;  Lewis  on  Eminent  Domain,  §  126;  Booth  on  Street 
Railway  Law,  §§  80,  81;  2  Dillon  on  Municipal  Corpora- 
tions, §§  711,  712,  723c;  McQuaid  v.  Portland  and  Vancouver 
Railway  Company,  18  Or.  237,  22  Pac.  899:  Story  v.  New  York 
Elevated  Railroad  Company,  90  N.  Y.  122,  43  Am.  Rep.  146; 
Lahr  v.  Metropolitan  Railway  Company,  104  N.  Y.  268,  10 
N.  E.  528;  Reining  v.  New  York,  etc.,  Ry.  Co.  128  N.  Y.  157, 14 
L.  R.  A.  133,  28  N.  E.  640;  Corning  v.  Lowerre,  6  Johns.  Ch. 
439;  Barney  v.  Keokuk,  94  U.  S.  324;  State  v.  Mayor  of  Jersey 
(My,  52  N.  J.  L.  65,  18  Atl.  586,  696.  As  said  by  Anderws, 
J.,  in  Kane  v.  New  York  Elevated  Railroad  Company,  125  N. 
Y.  165,  11  L.  R.  A.  640,  26  N.  E.  278:  "However  difficult 
it  is  to  trace  its  origin,  or  to  refer  it  to  any  exact  legal 
principle,  it  is  undoubtedly  the  prevailing  doctrine  of 
American  jurisprudence  that  the  owner  of  a  lot  abutting 
on  a  city  street,  the  fee  of  which  is  in  a  municipality,  has, 
by  virtue  of  proximity,  special  and  peculiar  rights,  facili- 
ties, and  franchises  in  the  street,  not  common  'to  citizens 
at  large,  in  the  nature  of  easements  therein,  constituting 
property  of  which  he  cannot  be  deprived  by  the  legisla- 
ture or  municipality,  or  by  both  combined,  without  com- 
pensation." And  in  Story's  Case,  90  N.  Y.  122,  43  Am. 
Rep.  146,  the  rule  is  thus  stated  by  Tracey,  J.:  " While 
the  legislature  may  regulate  the  uses  of  the  street  as  a 
street,  it  has,  we  think,  no  power  to  authorize  a  structure 
thereon  which  is  subversive  of  and  repugnant  to  the  uses 
of  the  street  as  an  open  public  street.  Whether  a  partic- 
ular structure  authorized  by  the  legislature  is  consistent 
or  inconsistent  with  the  uses  of  the  street  as  a  street  must 
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be  largely  a  question  of  fact,  depending  upon  the  nature 
and  character  of  the  structure  authorized." 

2.  This  brings  us  to  the  question,  then,  whether  the 
occupation  of  Third  Street  by  the  approach  to  defendant's 
bridge  is  compatible  with  or  destructive  of  its  use  as  an 
open  public  street.  As  already  stated,  this  street  is  about 
sixty  feet  in  width,  and  the  approach  complained  of  is 
practically  a  solid  structure  thirty  feet  wide  in  the  middle 
of  the  street,  so  that  no  use  can  be  made  of  that  portion  of 
the  street  occupied  by  it  except  by  persons  desiring  to  use 
defendant's  bridge  and  pay  toll  therefor.  In  other  words, 
it  is  in  fact  an  appropriation  of  a  public  street  to  the  ex- 
clusive use  of  a  private  corporation,  and  to  the  manifest 
injury  of  an  abutting  proprietor.  The  plaintiff  and  the 
public  are  absolutely  and  permanently  excluded  from  the 
use  for  general  street  purposes  of  all  that  portion  of  Third 
Street  covered  by  the  approach.  It  practically  termi- 
nates the  street  as  an  open  public  thoroughfare  at  the 
north  line  of  G  Street,  in  place  of  the  north  line  of  H 
Street  as  it  is  laid  out  and  dedicated;  and  the  only  road- 
way in  front  of  plaintiff's  property  is  but  a  few  feet  wide, 
and  quite  insufficient  for  the  proper  and  necessary  use  of 
such  property,  or  for  the  accommodation  of  public  travel. 
While  the  city  authorities  undoubtedly  have  power  to  au- 
thorize the  use  of  the  street  for  legitimate  street  purposes, 
we  do  not  think  the  public  can  justly  demand  or  require 
such  a  sacrifice  of  private  interests,  or  justify  such  an  ex- 
clusive and  permanent  appropriation  of  a  street  in  aid  of 
a  private  enterprise,  although  for  public  purposes,  as  is 
contemplated  in  this  case.  It  may  be  conceded  that  the 
general  interests  of  Portland  and  the  public  at  large  are 
promoted  by  the  appropriation  of  the  street  to  the  pur- 
poses of  an  approach  to  defendant's  bridge;  but  it  by  no 
means  follows  that  the  burden  of  such  a  public  improve- 
ment can  rightfully  be  cast  upon  this  plaintiff  by  ap- 
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propriating  its  property  for  the  public  benefit,  without 
compensation.  We  think,  therefore,  that  while  it  is  com- 
petent for  the  legislature  or  municipality  to  authorize  the 
use  of  a  street  for  legitimate  street  purposes,  without  mak- 
ing compensation  to  abutting  owners  for  consequential  in- 
juries to  their  property,  they  cannot  legally  authorize 
structures  of  the  character  complained  of  to  be  erected 
thereon  for  the  use  and  convenience  of  a  private  corpora- 
tion, and  which  absolutely  and  permanently  exclude  the 
public  and  the  abutting  owner  from  the  portion  of  the 
street  so  occupied,  without  compensating  the  adjoining 
proprietor  for  the  injury  sustained. 

3.  The  argument  that  the  building  of  the  approach  was 
a  mere  change  of  the  grade  of  the  street,  authorized  by 
proper  municipal  authority,  is  clearly  untenable.  The  City 
of  Portland  has  undoubted  plenary  power  to  alter  or  change 
the  grade  of  a  public  street  by  proper  proceedings  under 
its  charter,  but  the  act  of  the  municipal  authorities  in 
granting  defendant  permission  to  occupy  the  street  did 
not  purport  to  be  an  exercise  of  such  power.  It  was  sim- 
ply conferring  upon  the  defendant,  so  far  as  the  city  was 
able,  the  right  to  the  exclusive  and  permanent  use  of  a 
portion  of  the  public  street;  and  while  such  permission 
included  as  a  consequence  the  construction  of  a  solid  road- 
way above  and  over  the  street  surface,  it  does  not  follow 
that  what  was  done  was  in  exercise  of  the  power  to  alter 
or  change  the  grade  of  a  street.  The  street  grade  re- 
mained the  same  after  the  approach  was  built  as  before, 
and  this  approach  is  no  part  of  the  street,  but  is  foreign 
thereto,  and  as  useless  for  general  street  purposes  as  any 
of  the  structures  referred  to  in  the  cases  cited.  We  do 
not  think  a  public  street,  or  any  portion  thereof,  can 
lawfully  be  appropriated  to  the  exclusive  and  permanent 
use  of  a  private  corporation  under  the  guise  of  an  exercise 
of  the  power  to  alter  or  change  the  grade.     The  primary 


Iron  Works  v.  O.  R.  &  N»  Co.         [26  Or. 

object  of  this  grant  of  power  is  to  enable  the  municipality 
to  make  the  streets  safe  and  convenient  for  public  travel, 
and  not  to  divert  them  from  legitimate  street  purposes  to 
the  exclusive  use  of  some  private  corporation.  Conced- 
ing, therefore,  that  defendant  occupies  this  street  by  law- 
ful authority,  and  hence  its  structure  is  not  a  nuisance,  yet 
it  invades  the  legal  rights  of  an  abutting  owner,  and  is  an 
appropriation  of  the  property  of  such  owner  without  com- 
pensation, which  is  beyond  the  power  of  the  legislature 
or  municipality,  or  both,  constitutionally,  to  authorize  or 
sanction. 

4.  The  defendant's  counsel  also  claims  that  plaintiffs 
remedy  is  by  action  at  law  to  recover  damages,  and  not  by 
a  suit  in  equity  to  enjoin  and  restrain  the  defendant  from 
maintaining  the  approach  complained  of.  He  relies  prin- 
cipally upon  the  case  of  Osborne  v.  Missouri  Pacific  Railway, 
147  U.  S.  248,  13  Sup.  Ct  299.  This  was  a  suit  by  an 
abutting  owner  to  enjoin  the  defendant  from  laying  jlown 
its  railroad  track  at  street  grade  under  competent  munici- 
pal authority,  on  the  ground  that  the  track  would  be  a  per- 
manent obstruction,  and  the  damage  threatened  to  be  done 
complainant  was  irreparable,  and  could  not  be  compen- 
sated for  by  a  recovery  in  an  action  at  law.  The  constitu- 
tion of  Missouri  provides  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compen- 
sation; but,  while  the  statutes  of  that  state  contain  ample 
provisions  for  the  assessment  of  compensation  for  the  tak- 
ing of  property,  there  is  no  provision  therein  for  such  as- 
sessment when  the  property  is  merely  damaged.  It  was 
therefor  held,  that  as  the  laying  down  of  defendant's 
track  at  the  grade  of  the  street  was  not  an  exercise  of  the 
power  of  eminent  domain,  or  the  taking  of  private  prop- 
erty for  public  use,  there  was  no  proceeding  authorized  by 
law  which  the  railway  company  could  avail  itself  of,  to 
obtain  an  assessment  of  damages,  while  the  complainant 
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had  an  adequate  remedy  by  action  at  law,  and  therefore 
the  injunction  should  be  denied,  and  the  plaintiff  remitted 
to  his  remedy  at  law.  But  in  this  case,  as  we  have  en- 
deavored to  show,  the  act  sought  to  be  restrained  is  a  tak- 
ing, of  private  property  for  public  use,  and  in  such  cases 
our  statute  has  made  adequate  provision  for  the  assess- 
ment of  compensation  therefor.  Provision  is  not  only 
made  by  statute  for  determining  the  compensation  to  be 
paid  the  owner,  but  its  payment  is  made  a  condition  prece- 
dent to  the  right  to  take  the  properly,  and  it  is  within  the 
power  of  the  defendant  to  comply  with  this  condition.  In 
such  case,  as  we  understand  the  rule,  an  injunction  will 
almost  universally  be  granted,  at  least  until  the  condition 
is  complied  with.  The  rule  is  very  clearly  stated  by  Mr. 
Chief  Justice  Fuller  in  the  case  referred  to  as  follows: 
"Whenever  the  power  of  eminent  domain  is  about  to  be 
exercised  without  compliance  with  the  conditions  upon 
which  the  authority  for  its  exercise  depends,  courts  of 
equity  are  not  curious  in  analyzing  the  grounds  upon  which 
they  rest  their  interposition.  Equitable  jurisdiction  may 
be  invoked  in  view  of  the  inadequacy  of  the  legal  remedy, 
where  the  injury  is  destructive,  or  of  a  continuous  charac- 
ter, or  irreparable  in  its  nature;  and  the  appropriation  of 
private  property  to  public  use  under  color  of  law,  but  in 
fact  without  authority,  is  such  an  invasion  of  private  rights 
as  may  be  assumed  to  be  essentially  irremediable,  if,  in- 
deed, relief  may  not  be  awarded  ex  debito  justztice.  But 
where  there  is  no  direct  taking  of  the  estate  itself,  in 
whole  or  in  part,  and  the  injury  complained  of  is  the  in- 
fliction of  damage  in  respect  to  the  complete  enjoyment 
thereof,  a  court  of  equity  must  be  satisfied  that  the  threat- 
ened damage  is  substantial,  and  the  remedy  at  law  in  fact 
inadequate,  before  restraint  will  be  laid  upon  the  progress 
of  a  public  work.     And  if  the  case  made  discloses  only  a 

26  Ob.— 80. 
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legal  right  to  recover  damages,  rather  than  to  demand 
compensation,  the  court  will  decline  to  interfere."  To  the 
same  effect  is  Booth  on  Street  Railway  Law,  189;  Elliott 
on  Roads  and  Streets,  536;  Tiedeman  on  Municipal  Corpo- 
rations, §  307;  2  Dillon  on  Municipal  Corporations,  §  723d; 
Story  v.  Neta  York  Elevated  Railroad  Company,  90  N.  Y.  179, 
43  Am.  Rep.  146;  Lahr  v.  Metropolitan  Elevated  Railroad 
Company,  104  N.  Y.  268,  10  "N.  E.  528;  Columbus  RaUxoay 
Company  v.  Witherow,  82  Ala.  190,  3  So.  23;  State  v.  Ber- 
detta,  73  Ind.  185,  38  Am.  Rep.  117. 

5.  As  the  structure,  the  maintenance  of  which  is  sought 
to  be  restrained  in  this  case,  is  permanent  and  exclusive 
in  its  character,  and,  if  suffered  to  continue  as  now  located, 
will  inflict  a  continuing  and  permanent  injury  upon  the 
plaintiff,  we  think  it  manifest  that  it  is  entitled  to  restrain 
the  continuation  thereof  by  an  injunction;  but  as  it  was 
constructed  with  the  knowledge  of  and  without  objection  by 
plaintiff,  on  the  assurance,  however,  of  the  defendant,  that 
it  was  only  intended  as  a  temporary  expedient  and  not  as 
a  permanent  structure,  and  the  fact  that  it  has  become 
and  is  one  of  the  principal  avenues  across  the  river,  and 
daily  used  by  a  large  number  of  electric  cars,  wagons,  and 
foot  passengers,  the  injunction  should  not  be  made  man- 
datory until  the  defendant  has  had  a  reasonable  time  after 
the  mandate  is  filed  in  the  court  below,  to  be  determined 
by  that  court,  to  acquire  the  plaintiff's  easements  in  the 
street  by  agreement  or  by  proceedings  to  condemn  the 
same  if  it  should  be  so  advised.  It  follows  that  the  decree 
of  the  court  below  must  be  affirmed,  and  the  cause  will  be 
remanded  for  further  proceedings  in  accordance  with  this 

opinion. 

Affirmed* 
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LITTLE  v.  CITY  OF  PORTLAND. 

[aC.87Pao.91L] 

L  Municipal  Corporations— Damages— Negligence.— A  stipulation  in  a 
contract  with  a  city  for  a  public  improvement  that  the  contractor  shall 
look  for  payment  to  a  particular  fund  to  be  raised  by  assessment,  does  not 
relieve  the  city  from  liability  for  negligently  delaying  to  raise  such  fund : 
Oom.  Natl.  Bank  r.  Otiy  of  Portland,  24  Or.  188,  approved  and  followed. 

%  Partial  Assignment  or  Ohoses  or  Action — Rights  of  Assignee.— A 
creditor  cannot,  without  the  knowledge  and  consent  of  the  debtor,  split 
an  entire  demand  and  maintain  a  separate  action  on  each  part;  but  if 
part  of  the  claim  be  assigned  with  the  consent  of  the  debtor,  the  assignee 
may  sue  for  it  without  making  the  holders  of  the  other  parts  of  the 
demand  parties. 

5.  Partial  Assignment  or  Choses  in  Action— Municipal  Corporations— 

Public  Policy.— The  partial  assignment  of  a  claim  against  a  city  is  not 
against  public  policy,  and,  in  the  absence  of  a  statute  to  the  contrary,  is 
valid;  and  when  a  city  splits  up  a  demand  of  a  contractor  against  it  by 
executing  warrants  therefor  in  different  amounts,  it  cannot  escape  liability 
on  one  of  the  warrants  on  the  ground  that  the  contract  was  entire,  and 
that  an  action  has  previously  been  brought  on  another  warrant. 

4.  Municipal  Corporations— Assignment  or  Chose  in  Action.— A  city,  by 
drawing  orders  in  different  amounts  on  the  city  treasurer,  payable  to 
the  contractor  or  order,  for  ihe  total  sum  due  him  under  an  entire  con- 
tract, consents  to  the  assignment  by  the  contractor  of  such  parts  of  his 
claim,  so  as  to  entitle  his  assignees  thereof  to  sue  separately  therefor. 

&  Municipal  Corporations — Limit  or  Indebtedness— Street  Improve- 
ments.—Though  the  limit  of  a  municipal  indebtedness  has  been  reached, 
a  contract  for  street  improvements,  providing  for  payment  out  of  a  fund 
to  be  raised  by  assessment  of  the  locality  improved,  is  valid,  since  no 
present  indebtedness  is  incurred  thereby.* 

6.  Municipal  Corporations— Negligence— Damages.— The  liability  of  the 

city  for  negligently  failing  to  raise  a  fund  to  pay  certain  warrants  is  one 
arising  ex  delicto,  and  not  ex  contractu,  and  therefore  the  city  is  liable  for 
the  damages  arising  therefrom,  though  its  limit  of  indebtedness  has  been 
reached.* 

•On  the  question  what  constitutes  such  an  indebtedness  as  is  meant  by  con- 
stitutional and  statutory  restrictions  of  municipal  debts  the  authorities  are  fully 
reviewed  In  a  note  to  the  Kentucky  case  of  Beard  v.  HopttnmrtUe,  23  L.  R.  A.  402,  and 
a  few  authorities  as  to  what  constitutes  an  indebtedness,  within  the  meaning  of 
statutes  limiting  municipal  indebtedness,  will  be  found  in  46  Am.  and  Eng.  Corp.  Cas. 
sjjw—  Reporter. 
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Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  brought  by  F.  C.  Little,  as  assignee 
of  the  Oregon  Paving  and  Contract  Company,  against  the 
City  of  Portland,  for  damages  caused  by  the  nonpayment 
of  certain  warrants  amounting  to  one  thousand  one  hun- 
dred dollars,  drawn  by  the  defendant  upon  a  special  fund 
to  be  raised  by  assessment  of  real  property  benefited  by 
the  improvement  of  Twelfth  Street  in  said  city.  The  facts 
out  of  which  the  cause  of  action  arose  and  upon  which  the 
complaint  was  based  are  identical  with  those  stated  in  the 
case  of  the  Commercial  National  Bank  v.  City  of  Portland,  24 
Or.  188,  83  Pac.  532.  The  defendant,  after  denying  the 
material  allegations  of  the  complaint,  interposed  the  fol 
lowing  defenses:  (1)  That  the  city  made  the  improvement 
without  having  acquired  jurisdiction,  and  is  therefore  un- 
able to  collect  the  cost  thereof  from  the  owners  of  the 
property;  (2)  that  the  said  contract  was  entire,  and  that 
the  assignment  to  the  plaintiff  of  a  part  of  the  amount 
alleged  to  be  due  thereunder  was  without  the  assent  and 
against  the  wish  of  the  defendant;  that  the  Commercial 
National  Bank  recovered  three  thousand  and  sixty-three 
dollars  of  the  city  in  an  action  founded  upon  similar  facts 
arising  out  of  the  same  contract;  and,  (3)  that  the  City 
of  Portland  was  at  the  time  the  contract  was  entered  into 
in  debt  in  a  sum  exceeding  that  prescribed  by  its  charter 
as  the  limit  of  its  indebtedness.  A  demurrer  to  said  de- 
fenses having  been  sustained  by  the  court,  and  the  defend- 
ant declining  to  further  plead,  judgment  for  the  amount 
claimed  was  rendered  against  it  from  which  it  appeals. 

Affirmed. 

Mr.  Jarvis  V.  Beach  (Mr.  Boaooe  B.  Qtttncr,  city  attorney, 
on  the  brief),  for  Appellant 
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Counsel  for  respondent  assumed  in  the  court  below  that 
this  case  was  controlled  by  the  case  of  Commercial  National 
Bank  v.  City  of  Portland.  24  Or.  188,  33  Pac.  532,  but  we  are 
unable  to  find  any  of  the  questions  raised  here  disposed  of 
by  that  case.  The  only  question  before  the  court  in  that 
case  arose  on  a  plea  in  abatement,  and  involved  the  con- 
struction of  certain  stipulations  contained  in  the  contract 
for  the  improvement  of  the  street,  being  the  same  contract 
involved  in  this  action.  It  was  there  decided  that  a  stipu- 
lation in  such  a  contract  that  the  contractor  would  look 
exclusively  for  his  pay  to  the  special  fund  to  be  collected 
from  the  abutting  property  holders,  did  not  preclude  such 
contractor  from  securing  a  general  judgment  against  the 
city,  in  a  case  where  the  officers  had  neglected  for  an  un- 
reasonably long  period  of  time  to  collect  the  assessment 
out  of  which  payment  was  to  be  made,  presuming  neces- 
sarily that  official  duty  had  been  performed  except  where 
the  contrary  appeared,  and  that  as  a  consequence  the  as- 
sessment might  have  been  collected  if  the  proper  pro- 
ceedings were  instituted  and  continued  with  reasonable 
diligence,  whereas  it  directly  appears  in  this  case  that 
the  contract  for  the  improvement,  the  assessment  based 
thereon,  and  in  fact  all  the  proceedings  in  connection  with 
the  improvement  are  null  and  void  and  that  the  setting  in 
motion  of  the  machinery  and  keeping  the  same  in  motion 
for  the  purpose  of  collecting  the  assessment  would  be 
futile,  it  being  impossible  to  enforce  collection. 

There  has  been  a  former  recovery  upon  the  same  con- 
tract sued  on  in  this  case  of  a  part  of  the  contract  price  of 
the  improvement.  A  demand  cannot  be  split  up  in  this 
way:  OeisVa  Appeals,  104  Pa.  St  351;  Appeals  of  City  of 
Philadelphia,  86  Pa.  St.  179;  Oileson  v.  Cook,  20  Pick.  15; 
Williams  v.  Webb,  32  Iowa  577;  Chicago  JRailroad  v.  Nichols, 
57  111.  467;  Jermyn  v.  Moffett,  75  Pa.  St  399;  City  of  Erie  v. 
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Knapp,  29  Pa.  St  173;  Exchange  Bank  v.  McLoon,  73  Me. 
498. 

At  the  time  of  the  commencement  of  the  proceedings 
for  the  improvement  of  Twelfth  Street,  and  at  the  time  of 
entering  into  the  contract  for  such  improvement,  the  lim- 
itation of  the  city's  indebtedness  under  the  charter  had 
been  reached:  Portland  City  Charter,  §  149;  Litchfield  v. 
Ballow,  114  U.  S.  190;  Lake  County  v.  BoUins,  130  U.  S.  662; 
Sackett  v.  New  Albany,  88  Ind.  473;  Baltimore  v.  GHe,  31 
Md.  375;  French  v.  Burlington,  42  Iowa,  614;  People  v.  May, 
6  Colo.  80;  Soule  v.  City  of  Seattle,  33  Pac.  384;  Wormington 
v.  Pierce,  22  Or.  606;  Salem  Water  Company  v.  Salem,  5  Or. 
30.  We  desire  to  call  the  attention  of  the  court  to  the 
peculiar  language  of  section  149  of  the  charter  containing 
the  limitation.  The  section  reads  as  follows:  "Section  149. 
Except  as  otherwise  expressly  provided  or  permitted  by 
this  act,  the  indebtedness  of  the  City  of  Portland  must 
never  exceed  in  the  aggregate  one  hundred  thousand  dol- 
lars, nor  shall  the  city  ever  contract  any  debt  or  assume 
any  liability  in  any  manner  whatever  by  means  of  which 
it  may  be  called  upon  or  become  bound  to  pay  any  sum  of 
money  at  any  time  beyond  the  period  of  two  years  from 
the  date  of  such  contract  or  assumption."  The  exceptions 
referred  to  do  not  include  this  kind  of  a  case.  It  requires 
nq  argument  or  authority  to  construe  this  provision.  The 
language  is  plain,  and  free  from  ambiguity;  it  differs  ma- 
terially from  section  10  in  the  state  constitution,  which 
reads:  "No  county  shall  create  any  debts  or  liabilities 
which  shall  singly  or  in  the  aggregate  exceed  the  sum  of 
five  thousand  dollars,  except  to  suppress  insurrection  or 
repel  invasion;  but  the  debts  of  any  county,  at  the  time 
this  constitution  takes  effect,  shall  be  disregarded  in  esti- 
mating the  sum  to  which  such  county  is  limited."  The 
words  "create  any  debts  or  liabilities"  convey  a  different 
intent  from  the  words,  "the  indebtedness  of  the  City  of 
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Portland  must  never  exceed,"  etc.  The  latter  expression 
is  stronger  and  broader  than  the  former.  It  has  been  de- 
cided by  this  court  that  the  inhibition  in  the  constitution 
does  not  apply  to  debts  arising  by  operation  of  law  be- 
cause such  could  not  be  said  to  be  created  by  the  county, 
but  this  cannot  be  said  of  the  charter  provision  because  it 
refers  to  all  debts  of  every  kind. 

Mr.  John  B.  Cleland  (Mr.  Wm.  A.  Cldand  on  the  brief), 
for  Respondent 

The  recovery  of  damages  in  Bank  v.  Portland  is  not  a 
bar  to  the  recovery  of  damages  by  the  respondent  If  the 
action  was  upon  the  contract  to  recover  the  amount  of  the 
warrants  issued  by  the  appellant  for  work  performed  and 
accepted  under  the  contract,  the  appellant  could  not  de- 
feat a  recovery  by  showing  that  the  full  contract  price  was 
not  sued  for  in  the  action.  The  consideration  of  the  con- 
tract would  be  deemed  apportioned  by  the  several  war- 
rants: Township  of  East  Union  v.  Comrey,  9  Atl.  (Pa.),  290; 
National  Exchange  Bank  v.  McLoon,  73  Me.  505,  40  Am. 
Rep.  388. 

If  this  court  shall  be  of  opinion  that  the  case  at  bar  is 
not  one  where  the  consideration  of  the  contract  must  be 
deemed  to  be  apportioned  by  the  warrants,  nor  one  where 
the  claim  is  a  perfected  one,  and  therefore  either  all  or 
part  passes  by  assignment,  we  respectfully  submit  that 
the  admitted  facts  show  this  to  be  a  case  where  the  appel- 
lant consented  to  the  division  of  the  claim  against  it,  and 
to  the  assignment  of  the  several  parts.  The  contract  was 
fully  performed  and  to  the  satisfaction  of  appellant  The 
appellant  settled  with  the  contractor  in  full,  and  gave  as 
evidence  of  the  amount  it  owed  to  him,  not  one  warrant, 
but  several  There  are  five  sued  upon  in  this  action,  ten 
that  were  sued  upon  in  Bank  v.  Portland,  and  some  others 
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that  do  not  appear  in  either  action.  These  warrants  were 
made  payable  to  the  contractors  or  order,  and  are  in  all 
respects  the  act  and  instrument  of  the  appellant,  and  made 
in  the  form  it  chose  and  directed.  It  seems  clear  such 
acts  of  appellant  may,  and  in  this  case  should  be,  held  to 
amount  to  consent  that  each  several  warrant  might  by  the 
contractors  be  transferred  to  any  assignee  and  convey  a 
perfect  title  and  authorize  the  assignee  to  collect  the  same 
in  his  own  name  and  for  his  own  benefit  The  contractors 
owed  to  appellant  no  further  duty.  Thereafter  they  were 
to  receive  the  amount  of  consideration  agreed  upon.  This 
amount  was  by  appellant  severed  by  the  issue  of  a  series 
of  warrants,  numbered  and  of  varying  amounts  according 
to  the  election  of  appellant  It  should  not  now,  under 
these  circumstances,  be  permitted  to  successfully  inter- 
pose a  defense  purely  technical,  the  reason  for  which  in 
this  action  wholly  fails. 

The  last  division  of  the  answer  sets  forth  another  form 
of  the  defense  of  ultra  vires,  and  in  this  connection  we 
present  a  few  additional  authorities  rather  upon  the  gen- 
eral proposition  than  upon  this  particular  statement  of  it 
This  is  not  an  action  brought  upon  the  contract  The  con- 
tract between  the  appellant  and  the  respondent's  assignor 
has  been  fully  performed  by  the  latter.  Under  such  cir- 
cumstances, even  when  the  contract  was  ultra  vires,  the 
courts  have  been  disposed  to  relieve  the  party  who  has 
performed  and  compel  the  party  who  has  received  and  re- 
tained the  benefits  under  the  contract  to  reimburse  the 
other.  Sometimes  this  has  been  done  by  sustaining  an 
action  brought  to  recover  the  reasonable  value  of  the  ben 
efits,  labor,  and  materials  furnished  under  and  because  of 
the  contract;  again  in  other  cases  this  relief  has  been 
granted  through  the  means  of  an  action  for  damages 
caused  by  the  negligence  of  the  municipal  corporation. 
The  latter  course  was  adopted  by  this  court  in  Commercial 
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National  Bank  v.  Portland.  Since  the  matter  must  be  again 
considered,  we  submit  the  following  cases:  Hitchcock  v. 
Galveston,  96  U.  S.  351;  Pennsylvania  Bailroad  Company  v. 
St.  Louis  Bailroad  Company,  118  U.  S.  320;  Thomas  v.  Rail- 
road Company,  101  U.  S.  86;  Bead  v.  Atlantic  City,  49  N.  J. 
Law,  569;  City  of  East  St.  Louis  v.  East  St.  Louis  Gaslight 
Company,  98  111.  415;  City  of  Galveston  v.  Loonie,  54  Tex. 
517;  Morawetz  on  Corporations  (2d  ed.),  §  714;  Brice's  Ul- 
tra Vires  (2d  Eng.  ed.),  §  769;  1  Dillon  on  Municipal  Cor- 
porations (4th  ed.),  §§  130,  138,  516. 

Many  of  these  cases  go  farther  in  principle  than  is 
required  to  sustain  this  action.  The  clear  and  decided 
weight  of  modern  authority  supports  the  proposition  that 
a  contract  ultra  vires  when  executed  confers  a  right  of  ac- 
tion upon  the  party  who  has  in  good  faith  performed  it 
against  the  party  who  has  under  it  received  and  retained 
benefits.  To  hold  otherwise  causes  the  law  itself  to  be- 
come an  agency  by  which  fraud  can  be  effectually  perpe- 
trated. A  natural  person  would  not  be  allowed  to  maintain 
such  a  defense  under  like  circumstances.  In  Portland  Lum- 
bering Company  v.  East  Portland,  18  Or.  34,  this  court  says : 
'•That  power  (to  contract)  inheres  in  every  corporation 
and  is  coextensive  with  its  corporate  powers,"  and  ap- 
proves this  language  :  "The  plea  of  ultra  vires  should  not, 
as  a  general  rule,  prevail,  whether  interposed  for  or  against 
a  corporation,  when  it  would  not  advance  justice,  but  on 
the  contrary  would  accomplish  a  legal  wrong." 

Opinion  by  Mr.  Justice  Moork. 

1.  The  questions  presented  relate  to  the  alleged  error  of 
the  court  in  sustaining  the  demurrer.  It  is  contended  that 
where  a  city  is  not  vested  by  its  charter  with  power  to  im- 
prove streets  and  pay  the  expense  thereof  out  of  the  gen- 
eral fund,  it  cannot  be  held  liable  on  account  of  a  breach 
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of  duty  on  the  part  of  its  officers  in  a  case  where  the  con- 
tractor agrees  to  look  for  his  compensation  to  the  fund  to 
be  raised  by  assessing  the  property  benefited  by  such  im- 
provement, unless  the  city  can  reimburse  itself  from  such 
assessment.  This  question  was  fully  discussed  by  Lord, 
C.  J.,  in  the  case  of  the  Commercial  National  Bank  v.  Port- 
land,  24  Or.  188,  33  Pac.  532,  and  the  reason  upon  whic^ 
the  decision  there  rests  is  so  potent  that  it  needs  no 
further  elucidation  here. 

2.  It  is  further  contended  that,  there  being  a  prior 
recovery  of  a  part  of  the  contract  price  of  the  improve- 
ment, such  recovery  is  a  bar  to  this  action.  A  chose  in 
action,  by  the  ancient  common  law,  could  not  be  assigned, 
except  by  or  to  the  king;  but  courts  of  equity  modified 
this  rule  and  protected  the  assignee  of  a  chose  in  action 
as  much  as  the  law  protected  a  chose  in  possession,  and  for 
that  purpose  considered  the  asignee  of  a  chose  in  action  the 
trustee  of  and  authorized  to  U3e  the  name  of  the  assignor 
to  recover  possession:  2  Blackstone's  Commentaries,  442. 
This  equitable  modification  of  the  ancient  common  law 
rule  was  an  outgrowth  of  a  commercial  era,  made  neces- 
sary to  adapt  it  to  the  condition  of  a  trading  people;  and 
the  legislative  assemblies  of  most  of  the  states  of  the 
Union,  in  order  to  keep  pace  with  the  growth  and  expan- 
sion of  business  methods,  have  enacted  laws  authorizing 
the  asignee  of  a  chose  «i  action  to  prosecute  the  claim  in 
courts  of  law  in  his  own  name:  National  Exchange  Bank  v. 
McLoon,  73  Me.  498,  40  Am.  Rep.  388.  In  our  own  state, 
Hill's  Code,  §  27,  provides  that  every  action  shall  be  pros- 
ecuted in  the  name  of  the  real  party  in  interest.  Courts  of 
equity  have  in  modern  times  further  modified  the  rule  first 
adopted,  and  now  enforce  partial  assignments  of  choses 
in  action,  upon  the  theory  that  the  interests  of  all  the 
parties  can  be  determined  in  a  single  suit  The  debtor, 
in  cases  of  conflicting  claims,  if  not  in  default,  can  bring 
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the  entire  fund  into  court  where  a  decree  can  be  made 
awarding"  proper  distribution,  without  the  risk  of  having 
a  judgment  rendered  against  him  for  the  costs  and  dis- 
bursements of  the  suit:  National  Exchange  Bank  v.  McLoon, 
73  Me.  498,  40  Am.  Rep.  388;  James  v.  City  of  Newton,  142 
Mass.  366,  8N.E  122,  56  Am.  Rep.  692.  This,  however, 
is  not  recognized  in  actions  at  law,  when  such  partial  as- 
signments are  made  without  the  knowledge  and  consent  of 
the  debtor.  The  debtor's  liability  usually  depends  upon 
an  entire  contract,  and  if  the  creditor  could,  without  the 
debtor's  consent,  split  up  his  claim  at  all,  and  assign  any 
portion  of  it,  he  could  do  so  indefinitely,  and  thus  subject 
the  debtor  to  many  actions  involving  great  outlay  in 
costs  and  disbursements,  not  contemplated  by  the  con- 
tract, which  was  limited  to  a  single  liability  upon  an  entire 
demand:  Mandevillev.  Welch,  5  Wheat  277.  it  is  well  set- 
tled that  a  creditor  cannot,  without  the  knowledge  and 
consent  of  the  debtor,  split  up  an  entire  demand  into  dis- 
tinct parts,  and  maintain  separate  actions  at  law  on  each. 
In  such  a  case  a  recovery  in  one  action  bars  the  others: 
Smith  v.  Jones,  15  Johns.  229;  Willardv.  Sperry,  16  Johns. 
121;  Larziau  v.  Pioche,  8  Cal.  536;  Herriter  v.  Porter,  23 
Cal.  385.  If,  however,  the  assignment  of  a  part  of  a  claim 
is  made  with  the  knowledge  and  consent  of  the  debtor, 
the  assignee  may  bring  his  action  upon  it  without  making 
other  holders  of  the  demand  parties:  drain  v.  Aldrich,  38 
Cal.  514,  99  Am.  Dec.  423;  National  Exchange  Bank  v.  Mc- 
Loon,  73  Me.  498,  40  Am.  Rep.  388.  In  such  cases  the 
rights  of  the  plaintiff  as  assignee  serve  as  the  considera- 
tion for  the  new  contract,  which  becomes  the  ground  of 
the  action.  The  action  is  on  the  defendant's  promise  to 
the  plaintiff,  and  not  upon  the  assignment,  or  upon  any 
right  growing  out  of  it:  OetcJieU  v.  Maney,  69  Me.  442. 
The  right  to  maintain  an  action  based  upon  the  debtor's 
assent  to  a  partial  assignment  of  a  demand  rests  upon  the 
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theory  that  the  assignment  of  the  property  in  the  sum 
transferred  to  the  assignee  is  a  good  consideration  for  the 
debtor's  promise  to  pay  the  assignee,  and  that  by  the 
promise  the  indebtedness  to  the  assignor  is  pro  tanto  dis- 
charged: James  v.  City  of  Newton,  142  Mass.  366,  56  Am. 
Rep.  692. 

3.  But  defendant's  counsel  contend  that  a  municipal 
corporation  is  not  bound  in  any  case  to  accept  or  recognize 
a  partial  assignment  of  a  claim  against  it,  and  cites  the 
case  of  Appeals  of  the  City  of  Philadelphia,  86  Pa.  St.  179. 
In  that  case  it  is  conceded  that  an  assignment  of  a  part  of 
a  debt  is  valid  in  equity  between  individuals;  but  the  court 
refused  to  apply  the  rule  to  a  debt  due  from  a  municipal 
corporation,  on  the  ground  that  the  policy  of  the  law  is 
against  permitting  individuals  by  their  private  contracts 
to  embarrass  the  principal  officers  of  a  municipality.  In 
James  v.  City  of  Newton,  142  Mass.  366,  56  Am.  Rep.  692, 
the  Supreme  Court  of  Massachusetts  held  that  there  was 
no  ground  for  any  such  distinction  in  that  commonwealth; 
nor  can  we  see  any  just  reason  why  the  contract  of  a  mu- 
nicipal corporation  in  accepting  and  agreeing  to  pay  a 
part  of  a  demand  against  it  to  the  assignee  of  its  creditor, 
should,  in  the  absence  of  any  statute  to  the  contrary,  be 
treated  in  a  different  manner  from  the  contract  of  private 
individuals.  The  cause  of  action  being  upon  the  agree- 
ment of  the  city,  and  not  upon  the  creditor's  order,  it  fol- 
lows that  the  city  would  be  liable  unless  prohibited  from 
making  such  contracts  by  its  charter. 

4.  In  the  case  at  bar  the  City  of  Portland  executed 
warrants,  of  which  the  following  is  an  example: — 

No.  180.  Portland,  Or.,  October  27,  1887. 

To  the  Treasurer  of  the  City  of  Portland: 

Pay  to  P.  H.  Schoulderman  &  Co.,  or  order,  three  hun- 
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dred  dollars  out  of  the  funds  for  improvement  of  Twelfth 
Street    Order  No.  5246.  John  Gates, 

¥300.  Mayor. 

Attest:  W.  H.  Wood,  auditor  and  clerk. 

These  warrants,  amounting  to  one  thousand  one  hun- 
dred dollars,  were  delivered  to  the  payees  named  therein, 
and  by  them  assigned  to  the  plaintiff.  The  city  by  this 
means  split  up  the  demand  of  the  contractors,  and  ordered 
the  treasurer  to  pay  to  them  or  their  order  the  amounts 
named  in  the  several  warrants.  This  was  an  acceptance 
and  agreement  on  the  part  of  the  city  to  pay  a  part  of  the  de- 
mand, and  having  voluntarily  assumed  the  liability,  there 
is  no  reason  why  it  should  now  escape  it  upon  the  theory 
that  the  contract  was  entire. 

5.  It  is  also  contended  that  at  the  time  the  contract 
for  the  improvement  of  Twelfth  Street  was  entered  into 
the  limitation  of  the  city's  indebtedness,  under  the  charter, 
had  been  reached,  which  precluded  the  city  from  entering 
into  any  contract  whereby  its  indebtedness  might  be  in- 
creased. That  part  of  section  149  of  the  city  charter  ap- 
plicable to  the  limit  of  the  city's  indebtedness  is  as  fol- 
lows: "Except  as  otherwise  expressly  provided  or  per- 
mitted by  this  act,  the  indebtedness  of  the  City  of  Port- 
land must  never  exceed  in  the  aggregate  one  hundred 
thousand  dollars."  This  provision  of  the  charter  prohib- 
ited the  city  from  entering  into  any  contract  by  which  its 
indebtedness  might  be  increased  beyond  that  amount  and 
every  person  who  contracts  with  a  municipal  corporation, 
whereby  an  indebtedness  is  created,  must  at  his  peril  take 
notice  of  the  financial  condition  of  the  city,  and  whether  the 
proposed  indebtedness  is  in  excess  of  the  prescribed  limit: 
French  v.  Burlingame,  42  Iowa,  617;  Buchanan  v.  Litchfield, 
102  U.  S.  278.  It  is  now  well  settled,  however,  that,  even 
though  the  limit  of  municipal  indebtedness  may  have  been 
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reached,  an  appropriation  of  anticipated  income  does  not 
create  an  indebtedness,  and  that  a  contract  which  provides 
that  the  cost  of  any  improvement  shall  be  paid  out  of  a 
fund  expressly  created  therefor  is  valid,  notwithstanding 
the  provision  of  thfe  charter  as  to  the  limit  of  the  city's 
indebtedness:  Salem  Water  Company  v.  Salem,  5  Or.  29;  Kop- 
pilots  v.  Commissioners.  16  Cal.  248;  People  v.  Pacheco,  27 
Cal.  175;  East  St.  Louis  v.  Flannigan,  26  111.  App.  449;  State 
v.  McCauley,  15  Cal.  429;  People  v.  Brooks,  16  Cal.  1;  Grant 
v.  Davenport,  36  Iowa,  396;  People  v.  May,  9  Colo.  404, 12  Pac. 
838;  Springfield  v.  Edwards,  84  111.  626;  Fuller  v.  Heath,  89 
111.  296.  The  reason  assigned  by  these  decisions  for  the 
application  of  the  foregoing  rule  is  that  materials  fur- 
nished to  and  labor  performed  for  a  municipal  corporation 
are  exchanged  for  warrants,  to  be  drawn  upon  the  treas- 
ury and  made  payable  out  of  a  specific  fund  which  has 
been  created  by  an  assessment  or  levy  of  taxes  and  appro- 
priated to  that  purpose,  under  an  agreement  that  the  per- 
son furnishing  the  materials  or  performing  the  labor  will 
rely  upon  the  specific  fund  only  for  payment,  and  that  the 
corporation  shall  incur  no  liability  whatever.  The  con- 
tract in  the  case  at  bar  contained  a  stipulation  that  the 
contractors  should  look  for  payment  only  to  the  fund  to  be 
raised  by  an  assessment  of  the  property  benefited,  and 
that  they  would  not  require  the  city  by  any  legal  process 
or  otherwise  to  pay  for  the  same  out  of  any  other  fund; 
and  when  the  improvement  under  the  contract  was  com- 
pleted warrants  were  drawn  upon  the  treasury  in  favor  of 
the  contractors  and  made  payable  out  of  said  fund. 

"It  is  believed,"  says  Seevers,  J.,  in  Burlington  Water 
Company  v.  Woodward,  49  Iowa,  58,  "the  constitution  ap- 
plies, not  only  to  a  present  indebtedness,  but  also  to  such 
as  is  payable  on  a  contingency  at  some  future  day,  or  which 
depends  on  some  contingency  before  a  liability  is  created. 
But  it  must  appear  such  contingency  is  sure  to  take  place 
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irrespective  of  any  action  taken  or  option  exercised  by  the 
city  in  the  future.  That  is,  if  a  present  indebtedness  is 
incurred  or  obligation  is  assumed,  which,  without  further 
action  on  the  part  of  the  city,  has  the  effect  to  create  an 
indebtedness  at  some  future  day,  such  is  within  the  inhibi- 
tion of  the  constitution.  But,  if  the  fact  of  indebtedness 
depends  upon  some  act  of  the  city,  or  upon  its  volition  to 
be  exercised  or  determined  at  some  future  day,  then  no 
present  indebtedness  is  incurred,  and  none  will  be  until 
the  period  arrives,  and  the  required  act  or  option  is  exer- 
cised, and  from  that  time  only  can  it  be  said  there  exists 
an  indebtedness."  So  in  People  v.  Pacheco,  27  Cal.  218, 
Sawyer,  J.,  in  speaking  of  the  debts  of  a  municipality 
when  made  payable  out  of  a  specific  fund  said:  "True,  a 
portion  of  the  money  provided  may  be  stolen,  or  destroyed, 
or  by  reason  of  some  unlooked  for  accident  may  not  be 
collected  or  on  hand  when  needed;  and  in  such  case  a  debt 
or  liability  might  ultimately  accrue  from  this  cause  to  the 
extent  of  the  deficit  thus  accidentally  arising.  But  no 
debt  can  result  till  the  contingency  arises,  and  the  validity 
of  the  debt  can  only  be  affected  to  the  extent  of  such  acci- 
dental deficit."  From  these  decisions  it  would  appear 
that  no  debt  was  created  until  the  contingency  arose,  and, 
as  the  contract  provided  that  the  cost  of  the  improvement 
should  be  paid  out  of  the  special  fund,  the  city  incurred 
no  indebtedness  until  it  failed  to  collect  the  fund  within  a 
reasonable  time,  and  hence  its  authority  to  enter  into  the 
contract  was  not  affected  by  the  charter  prohibition. 

6.  It  is  conceded  that  a  municipal  corporation  cannot 
escape  liabilities  which  are  cast  upon  it  by  operation  of 
law,  under  a  plea  that  its  indebtedness  has  reached  the 
legal  limit,  (People  v.  May,  9  Colo.  404,  12  Pac.  836,)  but  it 
i3  contended  that  such  liability  results  from  actions  ex  de- 
licto only  and  that  this  action  is  ex  contractu.  The  action 
is  to  recover  damages  resulting  from  a  breach  of  the  city's 
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obligation,  and  neglect  of  duty  in  assessing  and  collecting 
the  necessary  fund  within  a  reasonable  time  to  defray  the 
cost  of  the  street  improvement;  and,  in  such  cases,  the 
right  of  recovery  is  not  upon  the  contract,  which  has 
been  fully  performed,  but  upon  facts  and  circumstances 
independent  of  the  contract:  1  Dilion  on  Municipal  Cor- 
porations, §  444.  Wrong  and  damages  constitute  torts, 
and  one  may  become  a  wrongdoer  by  neglecting  to  do 
something  which  he  ought  to  do,  whereby  another  suffers 
an  injury:  1  Chitty  on  Pleading,  131;  Cooley  on  Torts,  60. 
Unintentional  wrongs  consist  in  neglecting  to  perform 
some  duty  which  the  party  has  assumed  by  contract,  or 
which  the  law  has  imposed  by  reason  of  some  official  po- 
sition: Cooley  on  Torts,  140.  "Where  there  is  an  express 
promise,  and  a  legal  obligation  results  from  it,  then  the 
plaintiff's  cause  of  action  is  most  accurately  described  as 
assumpsit,  in  which  the  promise  is  stated  as  the  gist  of 
the  action.  But  where,  from  a  given  state  of  facts,  the 
law  raises  a  legal  obligation  to  do  a  particular  act,  and 
there  is  a  breach  of  that  obligation,  and  a  consequential 
damage,  there,  although  assumpsit  may  be  maintainable 
upon  a  promise  implied  by  law  to  do  the  act,  still  an  ac- 
tion on  the  case,  founded  in  tort,  is  the  more  proper  form 
of  action,  in  which  the  plaintiff  in  his  declaration  states 
the  facts  out  of  which  the  legal  obligation  arises,  the  obli- 
gation itself,  the  breach  of  it,  and  damage  resulting  from 
that  breach":  1  Chitty  on  Pleading,  135.  The  law  im- 
poses an  obligation  upon  the  municipal  corporation,  when 
it  orders  an  improvement  of  the  streets,  to  put  the  neces- 
sary machinery  in  motion,  and  to  prosecute  in  good  faith 
and  with  reasonable  diligence  the  means  afforded  to  it, 
under  its  charter,  to  raise  and  collect  the  funds  by  an  as- 
sessment of  the  property  affected  by  the  improvement,  in 
order  to  redeem  its  obligations  ( Commercial  National  Bank 
v.  Portland,  24  Or.  188,  41  Am.  St.  Rep.  854,  33  Pac.  532, 
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44  Am.  and  Eng.  Corp.  Cas.  486) ;  and  a  failure  on  the  part 
of  the  city  to  comply  with  any  requirement  of  the  charter  by 
which  the  funds  may  be  realized  would  subject  it  to  a  gen- 
eral liability:  North  Pacific  Lumber  Company  v.  East  Fort- 
land,  14  Or.  6,  12  Pac.  4.  It  will  thus  be  seen  that  the  law 
in  such  cases  raises  a  legal  obligation  upon  the  part  of  the 
city  to  assess  and  collect  the  fund  within  a  reasonable 
time,  which  it  has  failed  to  do,  thereby  causing  the  dam- 
age of  which  the  plaintiff  complains;  and,  although  the 
plaintiff  might  have  availed  himself  of  some  other  form 
of  action  to  enforce  his  demand,  he  was  nevertheless  en- 
titled to  bring  his  action  as  he  has  done  for  damages  re- 
sulting from  the  neglect  of  the  city  to  perform  its  legal 
obligation.  In  City  of  Chicago  v.  Sextim,  115  111.  230,  2  N.  E. 
2263,  it  was  held  that  a  municipal  corporation  was  re- 
sponsible for  the  want  of  fidelity  or  negligence  of  those 
who  are  authorized  to  act  for  it  Scholfield,  J.,  in  that 
case  said:  "There  is  nothing  new  in  thus  holding  a  munici- 
pality responsible  for  the  want  of  fidelity  of  those  who 
act  for  it  Suits  of  that  kind  are  of  daily  occurrence. 
The  liability  thus  imposed  is  Dot  within  the  constitutional 
and  statutory  limitations  in  regard  to  the  creation  of  in- 
debtedness." It  follows  that  the  court  committed  no  error 
in  sustaining  the  demurrer  to  the  several  defenses,  and 
hence  the  judgment  is  affirmed.  Affirmed. 


[Argued  October  15;  decided  October  29, 1894.] 
FISHER  v.  KELLY. 

[88  Pac  07.] 

L  Practice  nr  Sufremr  Court— Bill  of  Exception.— Documentary  evi- 
dence admitted  on  the  trial  must  be  embodied  in  the  bill  of  exceptions  in 
order  to  become  part  of  the  record. 

2.  Practice  ib  Supreme  Court— Bill  of  Excxftiovs— Nokbuit.—  In  onao- 
28  Or.— 82. 
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Hon  by  a  mortgagee  of  chattels  to  recover  possession  from  an  attaching 
creditor  who  sets  up  that  the  mortgage  is  fraudulent,  the  question  of  a 
nonsuit  will  not  be  reviewed  unless  the  mortgage,  or  a  copy  thereof;  has 
been  made  part  of  the  record. 

3.  Practice  in  Supbxmb  Court— Nonsuit. — Where  the  only  assignment  of 
error  attacked  a  ruling  granting  a  nonsuit,  and  the  evidence  on  which  the 
ruling  was  based  was  not  in  the  record,  a  motion  to  dismiss  the  appeal 
will  be  treated  as  a  motion  to  affirm,  and  the  judgment  will  be  affirmed. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  was  an  action  of  replevin  brought  by  M.  Fisher, 
Sons  &  Company  against  Penumbra  Kelly,  sheriff,  to  re- 
cover possession  of  a  stock  of  cloths  that  the  sheriff  held  un 
der  a  writ  of  attachment  against  O.  C.  McLeod.  Plaintiffs 
claimed  possession  of  the  goods  as  chattel  mortgagees, 
while  defendant  claimed  that  the  mortgage  was  fraudulent. 
Plaintiffs  were  nonsuited  at  the  trial,  and  in  preparing 
their  appeal  failed  to  incorporate  in  the  bill  of  exceptions 
the  chattel  mortgage  in  question.  A  copy  of  it,  however, 
was  filed  in  the  supreme  court  certified  by  the  clerk  of  the 
lower  court  to  be  a  true  copy  of  the  original  mortgage 
offered  in  evidence  at  the  trial.  Respondent  Kelly  now 
moves  to  dismiss  the  appeal.  Dismissed. 

Mr.  Joseph  N.  Teal,  for  the  motion. 

Mr.  Arthur  O.  Emmons,  contra. 

Per  Curiam.  Held,  ( 1 )  that  documentary  evidence  of- 
fered and  admitted  on  the  trial  of  an  action  at  law  cannot 
be  made  a  part  of  the  record  on  appeal  in  this  court  by 
copies  certified  to  by  the  clerk  of  the  trial  court,  but  only 
by  a  bill  of  exceptions.  (2)  That  in  an  action  by  a  chattel 
mortgagee  against  an  attaching  creditor  to  recover  pos- 
session of  the  mortgaged  property,  the  defense  being  that 
the  mortgage  is  void,  because  made  to  hinder,  delay,  and 
defraud  creditors,  the  ruling  of  the  trial  court  in  granting 
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a  nonsuit  cannot  be  reviewed  on  appeal  unless  the  mort- 
gage offered  and  admitted  in  evidence,  or  a  copy  thereof, 
is  made  a  part  of  the  record,  because  it  may  have  been 
void  as  a  matter  of  law  on  its  face.  (3)  That  while  this 
court  will  not  ordinarily  dismiss  an  appeal  for  want  of  or 
because  a  bill  of  exceptions  is  defective,  yet,  where  the 
only  assignment  of  error  is  the  ruling  of  the  trial  court 
in  granting  a  nonsuit,  and  it  is  conceded  at  the  hearing  of 
the  motion  that  unless  the  certified  copies  of  the  documen- 
tary evidence  can  be  considered  and  deemed  a  part  of  the 
record,  independent  of  the  bill  of  exceptions,  the  appel- 
lant has  no  case,  the  motion  to  dismiss  the  appeal  will  be 
treated  as  a  motion  to  affirm  the  judgment,  and  an  order 
of  affirmance  entered  accordingly. 

Dismissed. 


[Argued  October  16;  decided  November  13, 1894;  rehearing  denied.] 
WILSON  v.  WILSON. 

[88Pac.  185.] 

L  Not*  Given  bt  or  Pabtneb  to  Another  Involving  PABnrsBfiHr*  Mat- 
tes*.— While  it  is,  generally  speaking,  the  rule  that  until  partnership  af- 
fairs are  substantially  settled,  no  action  can  be  maintained  by  one  partner 
against  the  other  regarding  items  of  account  involved  in  the  partnership, 
yet  a  recognized  exception  is  where  the  sum  sought  to  be  recovered  has 
been  separated  from  the  partnership  account,  as  by  giving  a  duebill  or  a 
note;  from  which  it  appears  that  an  action  at  law  is  maintainable  by  one 
partner  against  another  upon  a  promissory  note  executed  by  one  to  the 
other,  involving  particular  items  or  transactions  of  the  partnership  busi- 
ness. 

2.  Idem— Equity.— Where  one  gives  a  promissory  note  to  his  retiring  partner 
for  firm  funds  advanced  by  the  latter,  and  used  in  the  business,  failure  of 
consideration,  based  upon  the  alleged  facts  that  no  final  settlement  of  the 
firm  affairs  has  ever  been  had,  and  that  upon  such  settlement  there  would 
be  nothing  due  the  payee,  is  no  defense  to  an  action  at  law  upon  said  note ; 
for  the  defendant,  having  conferred  a  right  of  action  by  the  execution  and 
delivery  of  his  note,  cannot,  by  a  mere  suggestion  of  an  equitable  defense 
growing  out  of  the  unsettled  partnership  affairs,  defeat  the  recovery.   The 
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proper  course  is  to  file  an  equitable  cross-bill,  and  procure  a  settlement  of 
the  partnership  accounts. 

8.  Promissory  Note— Parol  Testimony.— Where  a  promissory  note  was 
given  for  a  definite  sum,  and  made  payable  on  a  day  certain,  it  cannot  be 
shown  by  verbal  testimony  that  said  note  was  intended  merely  as  a  mem- 
orandum, and  was-  not  to  be  paid  until  the  amount  thereof  could  be  real- 
ized out  of  a  certain  business  venture:  Portland  National  Bank  v.  Scott,  20 
Or.  428,  approved  and  followed. 

4.  Executors  and  Administrators— Capacity  to  Sue—  Waiver— Pleadiko. 
— Where  the  complaint  shows  that  plaintiff  is  a  foreign  administrator,  the 
objection  that  he  is  incapable  of  bringing  suit  is  waived,  if  not  taken  ad- 
vantage of  by  demurrer. 

Appeal  from  Douglas:  J.  C.  Pullerton,  Judge. 

This  is  an  action  in  behalf  of  the  estate  of  Daniel  Wil 
son,  deceased,  brought  by  Geo.  W.  Wilson  as  the  admin- 
istrator thereof,  by  appointment  of  a  probate  court  in  the 
State  of  Washington,  against  W.  C.  Wilson  and  Mary  J. 
Wilson,  upon  their  promissory  note  executed  in  September, 
eighteen  hundred  and  eighty-eight,  and  made  payable  to 
the  said  Daniel  Wilson,  now  deceased,  three  years  after 
the  date  thereof.  The  defendants  by  their  answer  deny 
the  execution  of  said  note  and  their  liability  thereon,  and, 
for  a  further  and  separate  answer,  allege,  in  substance, 

that  on  or  about  the day  of ,  eighteen  hundred 

and  eighty-eight,  the  defendant,  W.  C.  Wilson,  and  Daniel 
Wilson,  his  father,  were  stockholders  in  the  Green  Moun- 
tain Mining  Company;  that  at  said  time  they  entered  into 
a  partnership  agreement  whereby  they  were  to  take  charge 
of  the  company's  mine,  and  operate  the  same  as  equal 
partners;  that  the  father  was  to  furnish  sufficient  money 
to  put  the  mine  in  paying  condition,  and  to  run  the  same, 
and  was  to  look  to  the  partnership  venture  for  his  reim- 
bursement; that  he  expended  about  twenty-three  hundred 
and  eighty  dollars  in  the  business,  and  afterwards  with- 
drew from  the  partnership,  and  the  son  promised  to  pay 
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him  the  amount  thus  expended  on  condition  that  he  should 
make  it  out  of  the  mine;  that  defendants  made  and  deliv- 
ered their  note  substantially  as  set  forth  in  the  complaint, 
upon  the  condition  that  it  was  not  to  take  effect,  and  that 
defendants  were  in  nowise  to  be  bound  by  it,  until  the 
mine  should  yield  a  sufficient  amount  to  pay  the  same  over 
and  above  the  expenses  incurred  in  operating  it,  and  that 
in  the  mean  time  the  note  was  to  be  held  merely  as  a  mem- 
orandum; that  the  son  has  used  and  is  still  using  all  the 
means  in  his  power  to  make  said  mine  pay,  and  has  ex- 
pended a  large  amount  of  time,  labor,  and  money  thereon, 
but  that  it  has  not  paid  expenses;  and  further  allege  that 
there  was  no  consideration  for  the  note.  The  reply  puts 
in  issue  the  material  allegations  of  the  answer.  Upon  the 
issues  thus  joined  a  trial  was  had,  resulting  in  a  verdict 
and  judgment  for  plaintiff. 

The  case  comes  here  upon  alleged  errors  of  the  court 
below  in  the  rejection  of  testimony,  and  its  instructions  to 
th£  jury.  After  the  note  had  been  put  in  evidence,  the 
defendants,  to  support  their  contention,  gave  evidence 
tending  to  show  that  W.  C.  and  Daniel  Wilson  were  in  May 
and  June,  eighteen  hundred  and  eighty-eight,  stockholders 
in  the  Green  Mountain  Mining  Company;  that  Daniel  went 
to  the  house  of  his  son  W.  C.  Wilson,  in  Douglas  County, 
in  May,  and,  after  a  long  conversation  with  him  in  regard 
to  running  the  mine,  proposed  a  partnership  for  the  pur* 
pose  of  working  the  same,  offering  to  furnish  all  the 
money  necessary  to  develop  the  mine  and  put  it  upon  a 
paying  basis,  if  the  son  would  work  it  and  account  to  him 
for  one  half  the  proceeds  for  two  years;  that  the  latter 
agreed  to  said  proposition  of  his  father,  who  thereupon 
furnished  one  thousand  dollars,  a  part  of  which  was  spent 
in  working  tfc*  mine,  buying  machinery,  tools,  powder, 
etc. ;  that  at  the  time  the  note  in  suit  was  made  the  de- 
fendant W.  C.  Wilson  obtained  enough  more  money  from 
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his  father  to  make  one  thousand  eight  hundred  dollars  al- 
together. The  defendants,  by  appropriate  interrogatories, 
then  offered  to  prove  by  W.  C.  Wilson  and  other  witnesses 
the  following  facts  and  circumstances:  That  the  mine  was 
not  then  being  worked;  that  the  only  consideration  for  the 
note  was  the  amount  Daniel  Wilson  had  advanced  toward 
the  partnership;  that  there  never  had  been  any  partner- 
ship accounting  or  settlement;  and  that  the  note  was  given 
only  on  condition  that  it  was  not  to  take  effect,  and  de- 
fendants were  not  to  be  bound  by  it,  until  W.  C.  Wilson 
had  made  sufficient  out  of  the  partnership  property  to  pay 
all  operating  expenses  and  said  note,  and  that  in  the  mean 
time  the  note  was  to  be  merely  a  memorandum  in  the  hands 
of  the  payee;  that  upon  an  accounting  or  settlement  of  the 
partnership  there  would  be  nothing  due  from  defendants 
to  plaintiff;  that  the  one  thousand  eight  hundred  dollars 
was  paid  under  the  partnership  agreement  to  defray  in 
part  the  expenses  of  carrying  on  the  partnership  business; 
that  the  same  was  expended  accordingly,  and  that,  aside 
from  the  note,  W.  C.  Wilson  never  agreed  to  repay  said 
one  thousand  eight  hundred  dollars  to  his  father,  except 
when  be  should  realize  it  out  of  the  partnership  property 
in  operating  the  mine;  that  W.  C.  Wilson  had  been  work- 
ing the  mine  every  year  since  eighteen  hundred  and  eighty- 
eight,  and  that  it  had  never  paid  even  the  running  ex- 
penses. Objection  was  made  to  the  introduction  of  this 
testimony,  upon  the  ground  that  it  was  irrelevant  and  in- 
competent, and  was  an  attempt  to  vary  a  written  contract 
by  oral  testimony,  which  objection  was  sustained  by  the 
court,  and  defendants  excepted. 

Among  other  things,  the  court  charged  the  jury  as 
follows:  "The  defense  set  up  here  by  the  defendants,  that 
this  was  jnerely  a  memorandum,  and  that  this  note  is 
without  consideration,  and  not  intended  to  be  paid,  but 
merely  to  bo  held  by  Daniel  Wilson,  until  the  defendant 
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should  make  the  money  out  of  the  mine,  to  make  enough 
above  the  expenses  of  operating  the  mine,  has  not  been  sus- 
tained by  the  evidence.  The  evidence  offered  in  support 
of  the  affirmative  allegations  in  the  answer  attempted  to 
be  proven  has  been  parol  evidence.  It  is  a  rule  of  law 
that  a  written  contract — its  terms — cannot  be  varied  or 
set  aside  by  parol  evidence,  and  therefore,  if  you  find  from 
the  evidence  that  these  defendants  executed  this  promis- 
sory note  for  a  valuable  consideration,  and  it  has  not  been 
paid,  why,  then  it  will  be  your  duty  to  find  a  verdict  in 
favor  of  plaintiff."  To  this  portion  of  the  charge  the  de- 
fendants duly  excepted.  The  court  further  instructed  the 
jury,  touching  the  consideration  for  the  note,  as  follows: 
"There  has  been  some  evidence  introduced  tending  to 
show  that  there  was  no  consideration  for  the  note.  You 
have  a  right  to  consider  that,  and  if  you  find  that  there 
was  no  consideration  for  the  note,  then  the  plaintiff  is  not 
entitled  to  recover  in  the  action."  No  exceptions  were 
saved  to  this  portion  of  the  charge.  The  defendants  ap- 
peal and  allege  error  by  the  court  below  in  refusing  to 
admit  the  testimony  offered,  and  in  its  instructions  to  the 
jury  touching  the  consideration  for  the  note  in  question. 

Affirmed. 

Mr.  J.  W.  Hamilton  (Messrs.  Bellinger  &  Abraham  on  the 
brief),  for  Appellants. 

Mr.  E.  B.  Preble  (Mr.  Lafayette  F.  Lane  on  the  brief),  for 
Respondent 

Opinion  by  Mr.  Justice  Wolverton. 

The  questions  suggested  by  this  record  are  two:  First, 
where  one  gives  a  promissory  note  to  his  retiring  partner, 
covering  partnership  funds  advanced  by  the  partner  so  re- 
tiring, and  used  in  the  business,  can  failure  of  considera- 
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tion,  based  upon  the  alleged  facts  that  no  final  settlement 
has  ever  been  had  of  the  partnership  affairs,  and  that  upon 
such  settlement  there  would  be  nothing  due  thereon,  be 
shown  in  defense  to  an  action  at  law  upon  said  note? 
And,  second,  can  it  be  shown  by  verbal  testimony  that  a 
promissory  note  given  for  a  definite  sum,  and  made  paya- 
ble on  a  day  certain,  was  intended  merely  as  a  memoran- 
dum, and  was  not  to  be  paid  until  the  amount  thereof  could 
be  realized  out  of  a  certuin  business  venture?  The  evi- 
dence offered  and  refused  was  intended  to  support  the 
affirmative  of  both  these  propositions. 

1.  It  is  contended  that  when  the  one  thousand  eight 
hundred  dollars  for  which  the  note  was  given  was  put  into 
the  business  by  Daniel  Wilson,  being  a  contribution  to  the 
capital  invested,  it  became  the  property  of  the  partnership; 
that  this  partnership  investment  or  property  constitutes 
the  consideration  for  the  note  in  question;  and  that,  being 
the  property  of  neither  partner,  but  of  the  copartnership, 
it  could  not  constitute  a  consideration  moving  from  Daniel 
Wilson  to  the  defendants,  and  therefore  would  not  support 
the  note.  The  purpose  of  the  evidence  offered  and  re- 
fused was  to  show  that  at  the  time  this  note  was  given, 
there  had  been  no  settlement,  either  partial  or  complete, 
of  the  partnership  business,  and  that,  upon  a  final  settle- 
ment of  the  partnership,  there  would  be  nothing  due  the 
the  plaintiff.  It  is  alleged  in  defendants'  answer,  however, 
that  Daniel  Wilson,  after  he  had  expended  about  two 
thousand  three  hundred  and  eighty  dollars,  withdrew 
from  the  partnership,  and  that  W.  C.  Wilson  promised 
to  pay  him  this  amount  on  condition  that  he  should  make 
it  out  of  the  mine.  The  note  in  contest  was  thereupon 
executed,  covering  one  thousand  eight  hundred  dollars  of 
this  two  thousand  three  hundred  and  eighty  dollars;  so 
that  it  may  be  reasonably  inferred  from  the  answer  and 
the  proofs  offered  that  there  was  a  dissolution  of  the  part- 
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Heirship  at  the  time  the  note  was  executed,  although  no 
final  settlement  of  its  affairs  was  had.  W.  C.  Wilson 
thereafter  continued  in  possession  of  the  mine,  working 
it  every  year  since,  and  enjoying  the  benefit  of  the  funds 
expended  thereon  in  making  the  necessary  improvements 
to  put  it  in  a  working  condition;  but  this  does  not  answer 
the  defendants'  contention,  that  the  consideration  of  the 
note  was  funds  that  the  partnership  had  received,  and  not 
the  defendant  W.  C.  Wilson.  Unless  there  has  been,  by 
some  act  of  the  parties,  a  segregation  of  such  funds  from 
the  general  partnership  property,  and  an  appropriation 
thereof  by  the  defendant  W.  C.  Wilson,  for  which  he  and 
his  codefendant  executed  their  note  to  Daniel  Wilson, 
there  is  in  fact  no  sufficient  or  legal  consideration  to  sup- 
port the  note.  If  a  person  received  funds  or  property  of 
a  partnership  of  which  he  is  a  member,  he  becomes  a 
debtor  to  the  partnership,  and  not  to  the  other  members 
thereof;  and  so,  if  one  partner  loans  money  to  the  part- 
nership, he  becomes  a  creditor  of  the  partnership,  and 
not  of  the  remaining  members.  In  neither  case  could  an 
action  be  maintained  by  or  against  the  partnership.  This 
is  so  for  the  obvious. reason  that  it  is  not  permissible  for 
a  party  to  sue  himself. 

It  is  also  true,  as  a  general  rule,  that  until  the  accounts 
of  the  partners  are  finally  adjusted,  or  until  the  affairs  of 
the  firm  are  so  far  settled  as  that  nothing  remains  to  be 
done  by  it  or  its  members  except  to  ascertain  the  final 
state  of  the  account  between  the  partners,  no  action  can 
be  maintained  by  one  partner  against  the  other  in  respect 
of  particular  items  of  account  pertaining  to  the  partner- 
ship business.  But  there  are  exceptions  to  this  general 
rule,  and  a  prominent  one  is  where  the  sum  sought  to  be 
recovered  is  separated  from  the  partnership  account; 
1  Collyer  on  Partnership,  §  258;  Bormaffe  v.  Fenner,  6  S. 

36  0B.-88. 
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&  M.  212,  45  Am.  Dec.  278.  So  a  partner  may  sue  his 
associate  at  law  upon  a  note  or  duebill  given  him  on  a 
partial  settlement  of  the  partnership  affairs:  Sturges  v. 
Svrifty  32  Miss.  239.  The  giving  of  a  promissory  note  by 
one  partner  to  another  is  an  isolation  of  the  demand  in 
respect  of  which  the  note  was  given  from  the  general 
partnership  account:  2  Lindley  on  Partnership,  *565;  1 
Collyer  on  Partnership,  §  257;  Bonnaffe  v.  Fenner,  6  S.  & 
M.  212,  45  Am.  Dec.  278;  MerriU  v.  Green,  55  N.  Y.  270; 
Origsby's  Executors  v.  Nance,  3  Ala.  850,  351;  Scott  v.  Camp- 
bell, 30  Ala.  728.  Chief  Justice  Marshall  in  Van  Ness  v. 
Forrest,  8  Cranch,  33,  says:  "It  is  alleged  that,  at  law,  one 
partner  can  sue  another  on  a  claim  growing  out  of  the 
partnership,  in  no  other  case  than  for  a  general  balance 
on  a  stated  account.  The  terms  in  which  this  proposition 
has  been  laid  down  are  perhaps  too  general.  In  the  case 
at  bar.  the  suit  is  instituted  on  a  promissory  note  given, 
not  to  the  company,  but  to  Joseph  Forrest,  president  of 
the  company.  Although  the  original  cause  of  action  does 
not  merge  in  this  note,  yet  a  suit  is  clearly  sustainable  on 
the  note  itself.  *  *  *  The  principle  that  a  company 
cannot  sue  its  members  does  not  apply  to  the  case;  nor 
does  the  principle  that  a  partner  cannot  sue  a  partner  on 
a  partnership  transaction  apply  to  any  case  where  a  note 
in  writing  is  given  for  money,  not  to  a  firm,  but  to  an 
individual  member.'9  So  it  would  appear  that  an  action  at 
law  is  maintainable  by  one  partner  against  another  upon 
a  promissory  note  executed  by  the  one  to  the  other  involv- 
ing particular  items  or  transactions  of  the  partnership 
business,  upon  the  ground  that  the  giving  of  the  note  is 
an  isolation  or  separation  of  the  particular  matter  from 
the  general  partnership  account,  and  that  an  accounting 
and  final  settlement  of  the  partnership  affairs  is  not  neces- 
sarily involved  in  such  action;  that  the  execution  of  the 
note  is  such  an  acknowledgment  of  isolation  or  elimination 
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of  the  particular  transaction  from  the  general  partnership 
account  as  that  the  maker  will  be  estopped  at  law  from 
questioning  the  holder's  right  of  action  thereon. 

2.  We  are  aware  of  authorities  which  hold  that  a 
promissory  note  given  by  one  partner  to  another  in  settle- 
ment of  particular  transactions  of  a  partnership,  prior  to  the 
final  settlement  and  adjustment  of  the  general  partnership 
affairs,  will  not  support  an  action  at  law;  that  the  maker 
being  under  no  legal  or  equitable  obligation  to  pay  that 
for  which  the  note  was  given,  it  is  therefore  a  mere  nudum 
pactum,  and  can  have  no  greater  force  or  effect  than  an  ex- 
press promise  would  have  if  made  under  like  circumstances 
in  any  other  form.  Of  such  are  Martin  v.  Stubbings,  20  111. 
App.  398,  9  Am.  St.  Rep.  621;  Stafford  v.  Fargo,  35  111.  481, 
and  Sewell  v.  Cooper,  21  La.  Ann.  583.  Without  attempt- 
ing to  distinguish  or  criticise  these  cases,  we  note  that  in 
them  all  the  doctrine  is  maintained  that  it  is  sufficient  to 
defeat  an  action  upon  a  note  given  by  one  partner  to  an- 
other to  answer  that  the  note  was  based  upon  transactions 
touching  the  business  in  which  the  partners  were  engaged 
as  such,  and  that  no  final  accounting  or  settlement  of  part- 
nership affairs  has  been  had,  and  that  a  mere  showing  of 
this  state  of  affairs  will  defeat  the  action  at  law.  This 
recognizes  a  sort  of  an  equitable  plea  in  abatement,  which, 
in  effect,  bars  the  action.  It  is  altogether  clear  that  an 
accounting  between  partners  cannot  be  had  at  law,  and, 
upon  principle,  a  mere  suggestion  that  an  accounting  is 
necessary  ought  not  to  defeat  an  action  where  the  parties 
have,  by  the  giving  and  taking  of  a  promissory  note,  ex- 
pressly recognized  that  a  right  of  action  at  law  exists.  If 
equitable  reasons  exist  why  a  defendant  should  not  pay 
his  note  in  whole  or  in  part,  the  remedy  in  equity  is  ample. 
At  common  law  equity  will  enjoin  proceedings  at  law 
where  an  unfair  advantage  is  about  to  be  taken,  and  will 
proceed  to  administer  all  the  relief  which  the  particular 
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case  requires:  Story's  Equity  Jurisprudence,  §§  885,  886. 
In  the  case  of  Burnea  v.  Scott,  117  U.  S.  586,  6  Sup.  Ct.  865, 
very  similar  to  this,  Mr.  Justice  Wood  says:  "As  a  gen- 
eral rule,  want  of  consideration  is  a  defense  to  a  promis- 
sory note,  but  it  is  not  always  a  defense  which  can  be 
made  at  law.  It  frequently  requires  the  aid  of  a  court  of 
equity  to  give  it  effect.  The  plea  to  support  which  the  de- 
fendant contends  the  evidence  of  want  of  consideration 
was  admissible,  clearly  sets  up  an  equitable  defense.  It 
alleges  that  the  note  sued  on  is  based  on  the  'transactions 
relating  to  the  business  of  said  partners,'  *  *  *  and 
that  the  amount  due  thereon,  if  anything,  could  not  be 
ascertained  until  the  final  settlement  of  the  partnership. 
It  is  plain,  therefore,  that  the  defense  set  up  by  the  plea 
is  not  the  legal  defense  of  want  of  consideration,  for  the 
plea  admits,  by  implication,  that  there  may  be  something 
due  on  the  note,  but  the  equitable  defense  that  the  amount 
due  on  the  note,  if  anything,  is  dependent  on  the  amount 
coming  to  Winston  from  the  assets  of  the  partnership, 
which  cannot  be  ascertained  without  a  settlement  of  the 
partnership  affairs  in  a  suit  to  which  all  the  parties  are 
necessary  parties.  And  yet,  having  so  pleaded,  the  de- 
fendant insists,  in  argument,  that  in  a  trial  upon  the 
promissory  note  in  a  court  of  law,  without  the  presence  of 
two  of  the  four  partners,  evidence  is  admissible  to  settle 
the  partnership,  and  to  prove,  without  making  Winston  a 
party  to  the  suit,  that  there  is  nothing  due  him  out  of  the 
partnership  assets."  The  learned  justice  then  concludes 
that  the  relief,  if  any,  upon  the  facts  stated,  is  by  injunc- 
tion to  stay  the  action  at  law  until  a  settlement  of  the 
partnership  affairs  is  had,  and  the  amount  due  Winston  is 
ascertained.  To  the  same  effect  are  Mitchell  v.  Wells,  54 
Mich.  129,  19  N.  W.  777,  and  Sturges  v.  Swift,  32  Miss.  239. 
Under  our  statute,  such  equitable  relief  may  be  had  by 
way  of  cross-bill  in  equity.    It  would  seem  that  the  better 
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reasoning  and  authority  is  in  favor  of  the  rule  that  will 
not  permit  a  mere  suggestion  of  an  equitable  defense  to 
defeat  the  action  at  law,  wherein  such  defense  cannot  be 
made  available.  The  defendants  have  given  the  right  of 
action  at  law  by  the  execution  and  delivery  of  their  prom- 
issory note,  and  the  remedy  adopted  by  plaintiff  is  avail- 
able to  him  unless  restrained  by  a  competent  equitable 
tribunal,  for  which  the  law  has  made  ample  provisions. 

3.  As  to  the  contention  of  counsel  under  the  second 
head, — that  they  were  entitled  to  show  by  oral  testimony 
that  the  note  in  question  was  intended  merely  as  a 
memorandum,  and  was  not  to  be  paid  until  the  amount 
thereof  could  be  realized  out  of  the  mine, — the  law  is  set- 
tled by  this  court  adversely  thereto:  Portland  National 
Bank  v.  Scott,  20  Or.  423,  26  Pac.  276;  see  also  Burnes  v. 
Scott,  117  U.  S.  586,  6  Sup.  Ct.  865.  We  therefore  con- 
clude that  the  evidence  offered  and  rejected  by  the  court 
was  clearly  incompetent  to  show  either  a  want  of  consid- 
eration for  the  note  in  question  in  a  court  of  law  under  the 
issues  herein,  or  that  the  note  was  intended  as  a  memor- 
andum only,  and  was  not  to  be  binding  until  the  amount 
thereof  could  be  realized  from  the  mine.  The  instruction 
complained  of,  when  taken  in  connection  with  other  in- 
structions pertaining  to  the  same  subject  matter,  comports 
with  these  conclusions,  and  hence  the  court  below  has 
committed  no  error  either  in  refusing  to  submit  the  testi- 
mony offered  to  the  jury  or  in  its  charge  touching  the  law 
of  the  case. 

4.  Another  question  made  by  the  appellants,  which  is 
raised  here  for  the  first  time,  is  that  the  plaintiff  brings 
the  action  in  his  capacity  as  administrator  of  the  estate  of 
Daniel  Wilson,  deceased,  and  his  letters  of  administration 
having  been  issued  to  him  by  the  probate  court  of  Pacific 
County,  State  of  Washington,  he  is  therefore  a  foreign 
administrator,  and  is  precluded  from  bringing  the  action 
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within  this  state.  This  objection  is  apparant  on  the  face 
of  the  complaint,  and  goes  to  plaintiff's  capacity  to  sue, 
and  not  having  been  taken  by  demurrer  it  is  waived,  and 
cannot  be  urged  now,  for  the  first  time:  Pomeroy's  Reme- 
dies, §  181;  Moir  v.  Dodson,  14  Wis.  279;  Bobbins  v.  Wells, 
18  Abbott's  Practice,  191;  1  Estee's  Pleadings,  §  423.  The 
judgment  of  the  court  below  ought  to  be  affirmed,  and  it 
is  so  ordered.  Affirmed. 


[Decided  October  16, 1894.] 
OREGON   RY.  &  NAV.  CO.  v.  SWINBURNE. 

[aC.88Pae.1080.] 

1.  Ssbyici  or  Notice  or  Appeal. — Service  of  a  notice  of  appeal  on  an  agent 

of  a  corporation  on  whom  a  summons  could  legally  have  been  served  is 
sufficient. 

2.  Boiree— Conditions— Evidence— Ikfebekcks. —  Under  a   bond   binding 

defendants  te  repay  such  reasonable  sums  as  plaintiff  should  be  required 
to  expend  in  securing  a  right  of  way,  depot  grounds,  and  terminal  facili- 
ties, the  plaintiff  must,  in  order  to  recover,  show  the  reasonableness  of  the 
amounts  paid,  and  that  they  have  not  been  repaid ;  it  will  not  be  sufficient 
to  show  that  some  items  of  expense  were  reasonable,  and  ask  the  jury  to 
infer  that  the  balance  of  the  expenses  were  also  reasonable,  the  reasonable- 
ness of  each  item  must  be  shown. 

S.  Evidence. — In  an  action  on  a  bond  conditioned  for  the  repayment  of  such 
reasonable  sums  as  plaintiff  might  be  required  to  expend  for  lands  for  cer- 
tain purposes,  a  memorandum  signed  by  part  of  the  obligors  approving 
the  selection  of  a  particular  tract  at  a  designated  price  is  admissible 
against  all  the  obligors  as  tending  to  show  that  the  amount  paid  was  rea- 
sonable. 

4.  Bonne — Railboad  Eight  or  Wat.— A  railroad  company  to  which  is  given 
a  bond  conditioned  for  the  repayment  to  it  of  such  reasonable  sums  as  it 
is  required  to  expend  for  a  right  of  way,  without  limitations  or  provisions 
as  to  its  width,  may  purchase  oue  of  such  width  as  it  is  accustomed  to 
purchase  in  the  ordinary  course  of  ite  business. 

Appeal  from  Morzo^r:  W±  I*.  Bradshaw,  Judge. 
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This  is.  an  action  by  the  Oregon  Railway  and  Naviga- 
tion Company  against  E.  R.  Swinburne  and  some  eighty 
other  residents  of  Morrow  County  to  recover  certain  mon- 
eys claimed  to  have  been  expended  by  plaintiff  in  securing 
the  right  of  way  and  terminal  facilities  for  the  branch  of 
its  line  extending  from  Willows  to  Heppner.  The  claim 
is  based  on  the  bond  set  forth  below.*  The  case  was  ap- 
pealed once  before,  22  Or.  574,  30  Pac.  322,  by  plaintiff, 
but  comes  now  on  the  appeal  of  defendants  from  a  judg- 
ment of  nineteen  hundred  and  seventy-five  dollars  ren- 
dered against  them  on  the  retriaL 

Reversed. 

Mr.  Alfred  8.  Bennett  (Mr.  Frank  Kellogg  on  the  brief), 
for  Appellants. 

Mr.  J.  M.  Long  (Mr.  William  W.  Cotton  on  the  brief),  for 
Respondent 

•Know  an  men  by  these  presents:  That  we  (here  follows  a  list  of  the  signatures 
on  the  bond ),  of  the  county  of  Morrow  and  State  of  Oregon,  are  held  and  firmly  bound 
unto  the  Oregon  Railway  and  Navigation  Company,  a  private  corporation  organised 
and  existing  under  the  laws  of  the  State  of  Oregon,  in  the  penal  sum  of  thirty  thousand 
dollars  (180,000)  for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind  our- 
selves, onr  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by  these 
presents.  Signed  with  our  hands  and  sealed  with  our  seals,  this  fourteenth  day  of 
April,  eighteen  hundred  and  eighty-eight 

The  condition  of  the  above  obligation  is  such  that,— Whereas,  the  Oregon  Railway 
and  Navigation  Company  has  agreed  to  construct,  equip,  and  have  in  operation,  on  or 
prior  to  the  first  day  of  January,  eighteen  hundred  and  eighty-nine,  a  branch  line  of 
railway  starting  from  some  point  on  Its  main  line  on  the  Columbia  River,  at  or  near 
the  mouth  of  Willow  Creek,  in  Oregon,  and  running  to  the  town  of  Heppner,  in  Mor- 
row County,  via  the  town  of  Lexington,  and  to  establish  and  maintain  all  necessary 
shipping  facilities  at  the  town  of  Lexington,  the  town  of  Heppner,  and  other  con- 
venient points  along  the  line  of  said  road;  and,  to  that  end,  to  procure  lands  for  right 
of  way,  depot  grounds,  and  terminal  facilities  along  the  line  of  said  road,  and  to  pay 
such  sums  as  may  be  required  for  such  purposes,  and  as  shall  be  reasonable,  on  condi- 
tion that  the  amount  so  expended  shall  be  repaid  to  it,  the  said  company. 

Now.  therefore,  if  the  said  company  shall,  in  all  respects,  build,  equip,  and  main- 
tain Its  said  line  of  road,  with  stations  and  shipping  facilities,  within  the  time  above 
specified,  and  do  all  acts  requisite  and  necessary  in  the  premises,  and  the  parties  of 
the  first  part  shall,  upon  the  performance  of  said  undertaking,  pay  the  said  company 
well  and  truly,  or  cause  to  be  paid  to  the  said  company  all  reasonable  sums  of  money 
by  it  paid  out  in  the  matter  of  securing  a  right  of  way,  depot  grounds,  and  terminal 
facilities  for  said  line  of  railway,  these  presents  shall  be  void,  otherwise  to  remain  in 
fall  force  and  virtue. 
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Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  motion  to  dismiss  the  appeal  for  want  of  serv- 
ice of  the  notice  thereof  should,  we  think,  be  overruled. 
The  service  was  duly  made  upon  an  agent  of  the  plaintiff 
corporation  upon  whom  a  summons  could  have  been  le- 
gally served,  and  was,  therefore,  sufficient 

2.  Passing  to  the  merits,  it  appears  that  the  amount 
claimed  by  plaintiff  to  have  been  expended  by  it  in  secur- 
ing the  right  of  way  referred  to  in  the  bond  is  made  up  of 
sundry  sums  of  money  claimed  to  have  been  paid  for 
rights  of  way  over  the  lands  of  different  parties  along  the 
route  of  its  road,  and  for  attorneys'  fees,  livery  bills,  and 
expenses  of  right  of  way  agents,  amounting,  in  the  ag- 
gregate, to  the  sum  of  twenty-four  thousand  and  thirty- 
three  dollars,  of  which  seventeen  thousand  one  hundred 
and  four  dollars  is  admitted  to  have  been  repaid  to  it. 
The  answer  puts  in  issue  the  reasonableness  and  necessity 
of  each  and  all  of  these  items,  and  avers  that  the  aggre- 
gate reasonable  amount  paid  or  expended  by  plaintiff  in 
securing  said  right  of  way  did  not  exceed  fifteen  thousand 
dollars. 

To  maintain  the  issues  on  its  part,  the  plaintiff  pro- 
duced and  put  in  evidence  an  itemized  statement  of  the 
amounts  paid  by  it  for  rights  of  way  and  other  expendi- 
tures connected  therewith,  and  submitted  evidence  tending 
to  show  the  general  character  of  the  country  through 
which  the  road  passes,  how  and  where  the  right  of  way 
was  located,  and  that  certain  sums  paid  therefor  were 
reasonable;  but  the  reasonableness  of  sundry  items  in  the 
account  amounting  to  more  than  seven  thousand  dollars, 
was  not  shown,  nor  was  there  any  evidence  tending  to 
show  it,  unless  it  could  be  inferred  from  the  fact  that  the 
same  was  paid  for  right  of  way  purposes,  and  from  evi- 
dence tending  to  show  the  similarity  in  the  situation  of 
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the  ground  over  which  the  railway  was  constructed  in 
cases  where  specific  evidence  of  the  reasonableness  was 
given,  and  that  in  regard  to  which  no  further  proof  than 
the  fact  of  payment  was  offered.  Upon  this  state  of  the 
evidence,  all  the  defendants  except  J.  L.  Morrow,  who,  it 
seems,  had  approved  the  accounts  as  rendered  by  the 
plaintiff,  moved  the  court  to  direct  the  jury  to  return  a 
verdict  in  their  favor,  for  the  reason  that  the  several  ex- 
penditures made  by  plaintiff,  and  which  the  evidence 
tended  to  show  were  reasonable,  did  not  exceed  in  the 
aggregate  the  amount  admitted  to  have  been  repaid.  The 
refusal  to  so  rule  is  assigned  as  error.  On  the  former  ap- 
peal it  was  held  that  under  the  terms  of  the  bond  defend- 
ants are  liable  only  for  such  sums  as  plaintiff  was  required 
to  expend  for  the  purposes  specified,  and  which  may  be 
found  reasonable  in  each  particular  instance.  From  this 
construction  of  the  bond  it  necessarily  follows  that  to  en 
title  plaintiff  to  recover  in  this  action  it  must  not  only 
show  the  amount  paid  out  by  it  in  securing  the  right  of 
way,  depot  grounds,  and  terminal  facilities,  but  that  the 
several  items  going  to  make  up  its  claim  against  the  de- 
fendants are  reasonable,  and  that  the  aggregate  thereof 
amounts  to  more  than  has  been  repaid  to  it  This  the 
record  shows  it  did  not  do,  nor  attempt  to  do,  and  hence 
we  think  the  court  should  have  instructed  the  jury  as  re- 
quested by  the  defendants.  Although  certain  of  the  ex- 
penditures made  by  the  plaintiff  may  have  been  reasonable 
in  amount,  we  do  not  think  it  can  be  inferred  therefrom 
that  all  or  any  of  the  others  were  likewise  reasonable,  nor 
was  a  description  of  the  general  character  of  the  country 
through  which  the  road  passes,  or  the  location  of  the  line, 
alone  sufficient  evidence  to  enable  the  jury  to  determine 
intelligently  or  at  all  whether  the  several  amounts  paid 
for  rights  of  way  were  reasonable  or  unreasonable.     The 

2SOB.-S4. 
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burden  of  proof  was  upon  the  plaintiff,  and  it  should  have 
given  some  evidence  tending  to  show  the  reasonableness 
of  the  several  amounts  which  it  was  required  to  expend, 
and  for  which  it  seeks  to  recover  in  this  action.  Not  hav- 
ing done  so  we  have  no  alternative  but  to  reverse  the 
judgment  and  order  a  new  trial. 

3.  This  deficiency  in  plaintiffs  evidence  may  be  sup- 
plied at  the  next  trial,  and  it  may  relieve  another  question 
from  doubt  to  say  that,  in  our  opinion,  the  written  memo- 
randum signed  by  a  portion  of  the  defendants,  in  which 
they  approved  the  location  of  the  depot  grounds  in  Hepp- 
ner  at  a  cost  not  exceeding  fifty-four  hundred  dollars,  was 
competent  as  evidence  tending  to  show  that  the  amount 
paid  therefor  by  plaintiff  was  a  reasonable  expenditure. 
This  writing  did  not  tend  to  vary  the  terms  of  the  bond 
sued  upon,  nor  substitute  another  agreement  therefor.  It 
did  not  attempt  to  fix  any  liability,  or  to  charge  any  one 
with  any  particular  sum,  but,  in  connection  with  other  evi- 
dence in  the  case,  simply  tended  to  show  the  good  faith 
of  the  plaintiff,  and  that  it  paid  no  more  than  what  was 
deemed  the  reasonable  value  for  the  land  purchased. 

4.  Some  question  was  made  on  the  trial  as  to  whether, 
under  the  agreement  or  bond,  plaintiff  could  purchase  a 
right  of  way  more  than  sixty  feet  wide,  and  recover  from 
the  defendants  the  amount  paid  therefor,  even  if  reasona- 
ble. Without  attempting  to  state  or  comment  upon  the 
particular  manner  in  which  this  question  was  raised,  it  is 
sufficient  to  say  that  in  our  judgment  the  plaintiff  was  au- 
thorized to  secure  a  right  of  way  over  land  of  such  width 
as  it  was  accustomed  to  purchase  in  the  usual  and  ordinary 
course  of  its  business  in  locating  and  constructing  rail- 
roads, and  for  such  reasonable  sum  as  it  was  required  to 
expend  therefor  the  defendants  are  liable.  It  will  be  ob- 
served that  the  bond  contains  no  limitations  or  provisions 
as  to  the  width  of  the  right  of  way  to  be  secured  by  the 
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company,  and,  in  the  absence  of  such  limitations,  it  seems 
to  ns,  in  view  of  the  circumstances,  that  the  parties  must 
have  contemplated  that  the  railroad  company  should  exer- 
cise its  judgment,  and  purchase  such  a  right  of  way  in 
width  as  it  was  accustomed  to  purchase  in  the  ordinary 
course  of  its  business.  The  other  questions  suggested  in 
the  brief  we  think  are  sufficiently  covered  by  this  and  the 
opinion  on  the  former  appeal,  and  need  not  be  further  re- 
ferred to  at  this  time.     Judgment  reversed. 

Reversed. 


[Decided  October  29, 1894.] 
SELLWOOD  LUMBER  COMPANY  v.  MONNELL. 

[&  C.  88  Pac.  Rep.  66.] 

Mschabios'  Lien — Contract  bt  Ownxb  ob  Agent — Code  {  8669.— A  person 
claiming  a  right  to  a  lien  for  labor  or  material  furnished  in  the  construc- 
tion of  a  building  most  show  that  it  was  famished  at  the  instance  of  the 
owner  or  his  agent. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  to  foreclose  a  mechanics'  lien.  The  facts 
show  that  on  May  twenty-seventh,  eighteen  hundred  and 
ninety-two,  the  defendant  Carrie  M.  Monnell,  being  the 
owner  of  lot  six  in  block  four  of  McGuire's  Addition  to 
Portland,  entered  into  a  contract  with  one  H.  B.  Parsons 
by  the  terms  of  which  he  undertook  to  furnish  the  neces- 
sary materials  and  erect  a  dwelling-house  for  her  on  said 
lot;  that  the  defendant  W.  M.  Ireland,  who  was  in  no  way 
connected  with  the  construction  of  said  house,  falsely  rep- 
resenting to  the  manager  of  the  plaintiff  corporation  that 
he  owned  said  lot  and  intended  to  build  a  house  thereon, 
requested  him  to  furnish  such  lumber  to  Parsons  as  he 
might  order  for  that  purpose,  and  the  said  manager,  rely- 
ing upon  the  representations  so  made  to  him,  agreed  to 
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furnish  the  lumber  and  accept  in  part  payment  therefor 
paid  up  insurance  policies  upon  plaintiff's  property  to  be 
obtained  by  Ireland;  that  Ireland,  being  indebted  to  Par- 
sons in  the  sum  of  two  hundred  and  fifty  dollars,  and 
unable  to  pay  the  same,  represented  to  him  that  he  had 
made  a  contract  with  the  plaintiff  whereby  it  had  agreed 
to  furnish  lumber  in  consideration  of  the  insurance  of  its 
property,  and  offered  to  transfer  said  lumber  to  Parsons  in 
payment  of  his  debt,  which  offer  was  accepted;  that  Par- 
sons, believing  he  was  to  obtain  lumber  from  the  plaintiff 
upon  Ireland's  account,  ordered  and  the  plaintiff  hauled 
and  delivered  lumber  on  said  lot  of  the  value  of  two  hun- 
dred and  thirty-four  dollars  and  sixty -six  cents,  which  it 
charged  to  Ireland  upon  its  books  under  the  agreement 
for  insurance,  and  which  lumber  Parsons  used  in  the  con- 
struction of  Mrs.  Monneirs  house.  Ireland  having  failed 
to  procure  any  paid-up  policies  of  insurance  on  plaintiff's 
property  or  to  pay  any  part  of  said  account  for  the  lumber, 
the  plaintiff  filed  its  claim  of  lien  upon  said  lot  and  build- 
ing and  commenced  this  suit  for  its  foreclosure,  making 
M.  E.  Bosenstein,  Mrs.  Monneirs  grantee  and  successor  in 
interest,  a  party  thereto.  The  cause  was  tried  before  the 
court  which  found  that  the  claim  of  lien  represented  W.  M. 
Ireland  as  the  person  to  whom  the  lumber  had  been  fur- 
nished, and  Carrie  M.  Monnell  as  the  owner  of  the  lot  and 
building,  and  that  there  was  no  privity  or  contract  rela- 
tion existing  between  Mrs.  Monnell  or  any  of  her  codef  end- 
ants  and  Ireland,  and  rendered  a  decree  canceling  the  lien 
and  dismissing  the  suit,  from  which  decree  the  plaintiff 
appeals.  Affirmed. 

Mr.  Dell  Stuart,  for  Appellant 

Mr.  Fred  L.  Keenan,  for  Respondents. 

Per  Curiam.    An  examination  of  the  evidence  shows 
that  a  fraud  was  perpetrated  upon  the  plaintiff  by  Ireland 
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who  thereby  paid  his  debt  to  Parsons  with  plaintiffs  prop- 
erty. Evidence  was  offered  tending  to  show  that  when 
Ireland  made  his  representations  to  plaintiffs  manager, 
Parsons  was  present  and  heard  but  did  not  deny  them,  and 
it  is  contended  that  as  he  was  Mrs.  Monnell's  agent,  her 
property  is  bound  by  his  participation  in  the  fraud.  Par- 
sons admits  that  he  was  present  when  Ireland  told  the 
manager  to  let  him  have  what  lumber  he  should  order, 
but  denies  that  he  heard  any  representations  made  by  Ire- 
land. Parsons'  claim  against  Ireland  was  for  a  balance 
due  on  a  building  contract,  for  which  he  had  a  right  of  lien 
on  Ireland's  house  and  lot  at  the  time  he  agreed,  in  the 
presence  of  one  Stringham,  to  take  the  lumber  in  settle- 
ment thereof.  It  is  probable  Ireland  had  not  made  any 
arrangement  with  the  plaintiff,  but  he  succeeded  in  con- 
vincing Parsons  that  he  had,  and  thereby  induced  him  to 
forego  his  lien.  To  effect  this  result  and  thus  relieve  his 
property  from  a  threatened  lien  it  would  seem  as  necessary 
to  deceive  Parsons  as  the  plaintiff,  and  hence  we  think 
Parsons  did  not  hear  the  representations  made  by  Ireland 
to  the  plaintiff.  -  Parsons  ordered  the  lumber  from  the 
plaintiff  believing  he  was  obtaining  it  upon  Ireland's  credit 
in  payment  of  his  debt,  and  the  plaintiff  sold  it  and  charged 
the  account  to  Ireland,  believing  that  he  was  the  owner  of 
the  lot  and  that  the  lumber  would  enter  into  the  construc- 
tion of  his  building.  A  person  claiming  a  right  to  a  lien 
for  labor  or  material  used  in  the  construction  of  a  building 
must  be  able  to  show  that  it  was  furnished  at  the  instance 
of  the  owner  or  his  agent:  Hill's  Code,  §  3669.  Ireland 
was  not  the  agent  of  Mrs.  Monnell  nor  was  he  authorized 
to  bind  her  property  by  anything  he  could  do.  It  does  not 
appear  that  Mrs.  Monnell  had  any  knowledge  or  notice, 
until  the  lien  was  filed,  of  the  transactions  by  means  of 
which  the  lumber  was  obtained  that  was  used  in  her  house, 
or  that  she  connived  at  or  ratified  the  same,  and  having 
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paid  Parsons  the  full  amount  of  the  contract  price  there 
is  no  just  reason  why  she  should  be  called  upon  to  answer 
for  Ireland's  fraudulent  transactions.  No  lien  having  at- 
tached by  reason  of  the  delivery  of  the  lumber  there  was 

no  error  in  the  decree,  which  is  affirmed. 

Affirmed. 


[Decided  October  29, 1804.] 
RICHARDSON  v.  DUNLAP. 

[aC.88Pac.  Ll 

Bill  or  Exceptions— Appeal—  Practice  ih  Supreme  Coubt.— Where  there 
£5   193  is  no  bill  of  exceptions  questions  of  fact  cannot  be  considered  on  appeal. 

Appeal  from  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  by  the  Richardson  and  Boynton  Com- 
pany against  Caroline  Dunlap  to  recover  fifty  dollars,  al- 
leged to  be  a  balance  due  upon  the  sale  of  a  hot-air  furnace. 
The  plaintiff  alleges  in  its  complaint  that  one  EL  B.  Chase 
on  January  twenty-ninth,  eighteen  hundred  and  ninety- 
two,  sold  and  delivered  to  the  defendant  &  hot-air  furnace 
of  the  reasonable  value  of  one  hundred  and  seventy-five 
dollars,  which  sum  the  defendant  agreed  and  promised  to 
pay;  but  that  she  has  paid  only  one  hundred  and  twenty - 
five  dollars;  that  said  Chase,  for  value,  duly  assigned  said 
account  to  the  plaintiff.  The  defendant  denies  the  sale, 
and  alleges  that  Chase  agreed  to  furnish  a  hot-air  furnace 
with  a  drum  attachment,  which  he  agreed  to  properly  set 
up  in  her  dwelling-house,  with  all  proper  connections,  and 
warranted  it  to  work  successfully  and  to  her  complete  sat- 
isfaction; that  said  furnace  smoked  up  the  rooms  of  said 
house,  failed  to  work  successfully,  was  of  no  value  and 
did  not  give  satisfaction.  The  reply  admits  the  agreement 
and  warranty,  but  alleges  that  it  was  made  upon  condition 
that  the  chimney  erected  by  the  defendant  in  her  house 
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should  be  made  to  work  successfully  in  conjunction  with 
said  furnace,  which  the  defendant  agreed  to  do;  that  the 
said  chimney  is  not  properly  constructed,  fails  to  work 
successfully,  and  causes  the  furnace  to  smoke,  but  denies 
that  the  furnace  was  not  placed  in  the  house  to  defend- 
ant's satisfaction,  or  that  it  fails  to  work  successfully  oris 
of  no  value.  The  action  was  originally  brought  in  the 
Justice  Court  for  the  District  of  North  Portland,  where  the 
plaintiff  secured  a  judgment  from  which  the  defendant  ap- 
pealed to  the  circuit  court,  where  the  cause  was  tried,  by 
stipulation  of  the  parties,  without  the  intervention  of  a 
jury,  and  the  court  having  found  upon  the  issue  for  de- 
fendant, rendered  a  judgment  against  the  plaintiff  from 
which  it  appeals  to  this  court,  and  assigns  the  following 
errors  in  its  notice  as  grounds  for  its  reversal:  1.  "That 
the  court  erred  in  the  findings  of  law  filed  herein  and 
made  a  part  of  the  records  of  this  cause  in  this,  namely, 
that  he  should  have  found  that  the  plaintiff  was  entitled 
to  a  judgment  for  the  sum  prayed  for  in  the  complaint  and 
costs  and  disbursements.  2.  That  the  court  erred  in  its 
findings  of  fact,  particularly  in  the  seventh  additional 
finding  of  fact  and  that  part  thereof  in  which  the  court 
found  that  the  chimney  or  flue  for  said  furnace  was  con- 
structed according  to  the  plans  and  specifications  then 
made  for  the  same,  in  this,  that  the  said  chimney  or  flue 
was  built  as  the  court  has  found  with  an  area  of  about 
fifty  inches,  which  is  the  area  of  a  pipe  eight  inches  in  diam- 
eter, while  the  plans  and  specifications  produced  in  evi- 
dence call  for  a  flue  eight  by  twelve  inches,  or  an  area  of 
ninety-six  square  inches."  Affirmed. 

Mr.  Albert  Abraham,  for  Appellant 

Jfr.  Ralph  W.  Wilbur,  for  Respondent 

Per  Curiam.     The  record  contains  no  bill  of  excep- 
tions, and  hence  it  is  impossible  for  this  court  to  review 
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the  question  of  fact  presented  by  the  second  assignment 
of  error.  Among  other  findings  of  fact  the  court  found: 
4  *  That  said  furnace  has  never  worked  properly,  but  the 
same  is  defective  in  draft  and  smoke,  and  consequently 
defective  in  heating  capacity,  and  that  it  is  not  satisfac- 
tory to  the  defendant,  and  never  has  been,  and  that  the 
defendant  has  repeatedly  notified  said  Chase  of  these  de- 
fects, as  well  as  the  plaintiff  in  this  action,  and  that  they 
have  promised  to  remedy  the  defects,  but  have  failed  to 
do  so."  It  is  contended  that  the  facts  embraced  in  this 
finding  are  not  equivalent  to  a  notification  that  the  furnace 
was  at  the  plaintiff's  disposal,  or  that  it  could  be  removed 
from  the  defendant's  house.  The  defendant  had  a  reason* 
able  time  to  inspect  the  furnace,  and  if  it  did  not  work 
successfully  and  to  her  satisfaction  it  was  her  duty  to 
notify  the  plaintiff  and  request  it  to  remove  the  same 
from  her  house,  for  without  notice  to  remove  the  furnace 
plaintiff  might  well  believe  defendant  had  elected  to  retain 
it,  although  some  defects  were  observable.  While  it  may 
be  doubted  whether  the  foregoing  finding  shows  of  itself 
a  sufficient  observance  of  this  duty  by  the  defendant,  it 
will  be  observed  that  the  court  made  in  addition  thereto 
the  following:  "Fifth,  that  defendant  has  never  accepted 
said  furnace  for  the  reason  of  said  defects,  and  has  never 
been  satisfied  with  the  same. "  Acceptance  is  a  question  of 
fact,  and  the  jury  (or  court)  is  to  determine  whether  under 
all  the  circumstances  the  acts  which  the  buyer  does  or 
fails  to  do  amount  to  an  acceptance  (Benjamin  on  Sales, 
§  142),  and  the  court  having  found  that  the  defendant 
never  accepted  the  furnace,  this  finding  will,  in  the  absence 
of  a  bill  of  exceptions,  be  deemed  conclusive  upon  the 
question.  The  court  has  found  upon  all  the  issues  pre- 
sented  by  the  pleadings,  and  these  findings  support  the 
judgment;  it  follows  that  it  must  be  affirmed,  and  it  is  so 
ordered.  Affirmed. 
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[Decided  November  6, 1894.]  , 

STATE  v.  MASON. 

STATE  V.  WATSON. 
[aaS8PlCl»;  26L.E.A.T79.]  • 

1.  Croon  al  Libel— Evidence— Opinions  of  Wiwbsb  as  to  Person  Re- 

imD  To— Code,  { 1864.— When  a  libelous  article  does  not  directly  name 
the  person  referred  to,  and  the  application  of  the  words  used  is  uncertain, 
persons  who  are  acquainted  with  the  prosecuting  witness  and  the  dream- 
stances  alluded  to  in  the  article,  may  state  their  judgment  and  understand- 
ing as  to  whom  the  libelous  matter  was  intended  to  refer;  and  the  rule  is 
the  same  in  both  civil  and  criminal  cases,  especially  in  view  of  the  terms 
•f  section  1864,  Hill's  Code. 

2.  Criminal  Libsl — Presumption  of  Malice.— Every  injurious  publication 

concerning  another,  if  it  contains  libelous  matter,  is  presumed  to  have 
been  made  maliciously,  and  this  presumption  continues  until  it  appears 
that  the  libelous  matter  is  in  fact  true,  and  was  published  with  good  mo- 
tives and  justifiable  ends. 

ft,  Criminal  Libel— Reference  to  Property  of  Prosecuting  Witness.— 
Where  the  words  of  a  publication  apply  to  a  person's  property  in  such  a 
way  as  to  injure  his  reputation  by  exposing  him  to  hatred,  contempt,  or 
ridicle,  it  is  a  libel  on  such  person. 

4.  Criminal  Libel— Intent  to  Injure— Malice— Code,  {1748. — Although 
section  1749  of  Hill's  Code  provides  that  if  any  person  shall  publish  or 
cause  to  be  published  concerning  another  any  false  or  scandalous  matter 
u  with  intent  to  injure  or  defame"  he  shall  be  punished,  etc,  it  is  not  nec- 
essary, in  order  to  constitute  the  offense  of  libel,  that  the  defendant  should 
have  entertained  a  specific  malicious  intent  to  injure  or  defame  the  prose- 
cuting witness;  the  natural  and  probable  consequence  of  such  a  publica- 
tion is  to  injure  and  defame,  and  the  law  presumes  that  the  defendant 
intended  such  results  when  he  committed  the  act  complained  ot  To  ren- 
der an  act  malicious  it  is  not  necessary  that  it  be  done  from  a  bad  heart  or 
with  a  distinct  purpose  to  injure;  but  any  intentional  infliction  upon 
ethers  of  a  wrong  not  warranted  by  law  is  malicious,  though  it  may  have 
been  honestly  intended  to  accomplish  a  good  end. 

&  Crikinal  Libel— Knowledge  of  Manager  or  Proprietor,*— When  a 
libel  is  published  in  a  newspaper  the  proprietor  is  prima  facie  criminally 

•This  esse  is  reported  in  M  L.  R.  ▲.  779  with  a  collection  of  authorities  on  the 
civil  and  criminal  liability  of  newspaper  proprietors  for  libels  published  in  their  Jour- 
nals without  their  knowledge  or  oonsent,  oonsldered  with  reference  to  individuals,  to 
i  of  corporations,  and  to  partner*.— Extorter. 
»0r.-*& 
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liable,  and  he  cannot  excuse  himself  by  showing  that  the  article  was  pub- 
lished without  his  knowledge  or  consent,  unless  it  further  appears  that  its 
publication  did  not  occur  through  any  negligence  or  want  of  ordinary 
care  on  his  part 

Appeal,  from  Multnomah:  M.  6.  Munly,  Judge. 

0.  P.  Mason  and  Ben  P.  Watson  were  convicted  of 
criminal  libel,  and  appeal.  Affirmed. 

Mr.  James  Finley  Wateon,  for  Appellants. 

Mr.  Wilson  T.  Hume,  district  attorney,  (Mr.  Geo.  E.  Cham- 
berlain, attorney-general,  on  the  brief),  for  the  State. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  defendants  were  indicted,  tried,  and  convicted 
of  the  crime  of  libel  for  publishing  in  a  newspaper  called 
the  "Sunday  Mercury"  a  libelous  article  in  which  the 
name  of  the  person  alluded  to  therein,  who,  it  is  claimed, 
is  the  prosecuting  witness,  was  not  mentioned.  For  the 
purposes  of  this  appeal  it  is  unnecessary  to  set  out  the 
article  so  published,  or  its  substance,  and  therefore  for 
this  and  other  obvious  reasons  it  is  omitted.  At  the  trial, 
witnessed  were  called  by  the  state  who  testified  that  on 
reading  the  article  they  understood,  from  their  acquaint- 
ance with  the  prosecuting  witness,  and  the  circumstances 
alluded  to  in  the  publication,  that  it  was  intended  and  de- 
signed to  refer  to  him.  This  evidence  was  admitted  by 
the  court,  over  the  objection  of  defendant,  and  such  ruling 
is  relied  upon  as  error.  The  meaning  of  the  defendants, 
and  whether  the  libel  was  of  and  concerning  the  pros- 
ecuting witness,  are  undoubtedly  questions  of  fact,  to  be 
determined  by  the  jury  under  the  instructions  of  the  court; 
but  the  important  question  still  remains,  can  the  under- 
standing or  impression  that  persons  may  get  from  reading 
the  objectionable  article  be  received  as  evidence  of  such 
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facts  ?  Upon  this  question  the  authorities  are  somewhat 
conflicting.  In  the  following  reported  cases  it  is  held  that 
such  evidence  is  not  admissible  for  any  purpose:  Van 
Vechten  v.  Hopkins,  5  Johns.  211,  4  Am.  Dec.  839;  Gibson  v. 
WiUidms,  4  Wend.  820;  Goodrich  v.  Davis,  11  Mete.  (Mass.), 
484;  Snell  v.  Snow,  13  Mete.  (Mass.),  282,  46  Am.  Dec.  730; 
Oldtotvn  v.  Shapleigh,  33  Ma  278.  But,  on  the  other  hand, 
it  is  held,  and  we  think  with  the  better  reason,  that  when 
the  words  are  ambiguous  as  to  the  person  intended,  and 
their  application  doubtful,  persons  who  read  the  libel  and 
are  acquainted  with  the  parties  and  the  circumstances, 
may  state  their  judgment  and  understanding  as  to  whom 
the  libelous  charges  referred:  2  Greenleaf  on  Evidence, 
§  417;  Odgers  on  Libel  and  Slander,  539;  Smart  v.  Blanchard, 
42  N.  H.  137;  Russell  v.  Kelly,  44  Cal.  641,  18  Am.  Rep.  169; 
Miller  v.  Butler,  6  Cush.  71,  52  Am.  Dec.  768;  Nelson  v.  Bor- 
chenius,  52  111.  236;  Knapp  v.  Fuller,  55  Vt  311,  45  Am. 
Rep.  618;  McLaughlin  v.  Russell,  17  Ohio,  475;  Note  to  Van 
Vechten  v.  Hopkins,  4  Am.  Dec.  339.  The  weight  of  au- 
thority undoubtedly  supports  this  latter  doctrine,  and  we 
understand  defendant's  counsel  to  admit  this  to  be  the  rule 
in  actions  for  damages,  but  he  contends  it  should  not  pre- 
vail in  criminal  prosecutions.  This  question,  it  seems  to 
us,  is  settled  by  the  statute  of  this  state,  which  iprovides 
that  the  law  of  evidence  in  civil  and  criminal  actions  shall 
be  the  same,  except  as  otherwise  provided  in  the  Code 
(section  1364);  but  whether  it  is  or  not,  we  have  been 
unable  to  discover  any  difference  between  civil  and  crim- 
inal actions  in  the  general  rule  governing  the  admission  of 
evidence  to  show  that  the  words  were  intended  to  be  used 
in  an  actionable  sense,  and,  when  ambiguous,  to  whom 
they  were  intended  to  apply.  In  either  case  it  is  incum- 
bent on  the  plaintiff  or  prosecution  to  show  by  proper 
averments  and  proof  that  the  defendant  intended  to  apply 
the  words  used  to  the  plaintiff  or  person1  designated  in  the 
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indictment  as  the  subject  of  the  libel;  and  evidence  com- 
petent in  the  one  case  must  necessarily  be  so  in  the  other. 
The  object  and  purpose  to  be  attained  by  such  evidence  is 
the  same  in  civil  and  criminal  cases,  and  the  reason  and 
necessity  for  its  admission  applies  with  equal  force  to  both 
classes  of  actions:  3  Greenleaf  on  Evidence,  §  174;  State  v. 
Fitzgerald,  20  Mo.  App.  408;  Commonwealth  v.  Buckingham. 
Thacher's  Criai.  Cas.  29;  Commonwealth  v.  Morgan,  107 
Mass.  199.  In  this  case  the  language  of  the  libel,  so  far 
as  the  person  referred  to  is  concerned,  is  ambiguous,  and 
its  application  doubtful;  and  therefore,  under  the  rule  we 
have  stated,  the  evidence  of  the  witnesses  as  to  whom  they 
understood  it  to  refer  was  compentent. 

The  state,  as  part  of  its  case  in  chief,  offered  in  evi- 
dence and  the  court  admitted,  against  the  defendant's  ob- 
jection, certain  affidavits  made  by  him  for  a  continuance, 
separate  trial,  and  change  of  venue.  Just  what  the  state 
expected  to  prove  by  these  affidavits  is  not  clear  from  the 
record  before  us;  but  if  their  admission  was  an  error,  it 
was  manifestly  not  a  prejudicial  one,  as  the  affidavits  con- 
tained nothing  which  could  in  any  way,  so  far  as  we  can 
see,  affect  the  substantial  rights  of  the  defendant,  or  pre- 
vent a  fair  and  impartial  trial. 

2.  The  remaining  assignments  of  error  are  based  on 
the  giving  and  refusal  of  certain  instructions  by  the  trial 
court,  and  defendant  contends  that  the  court,  in  charg- 
ing the  jury,  fell  into  three  leading  errors  which  vitiated 
a  number  of  the  instructions  given,  and  led  to  the  rejec- 
tion of  all  that  he  requested.  Those  three  alleged  errors, 
as  stated  by  his  counsel,  are:  ( 1 )  "That  the  proprietor  or 
manager  of  a  newspaper  is  liable  criminally,  under  our 
statutes,  for  whatever  appears  in  the  paper,  although  it 
may  have  been  published  without  his  knowledge  or  con- 
sent; (2)  that,  the  publication  being  proven,  the  malice 
and  intent  to  injure  are  conclusively  presumed;  (3)  that  a 


Nov.  1894.]  State  v.  Mason,  277 

person  may  be  convicted  of  a  libel  upon  the  property  of 
another."  In  reference  to  the  last  two  questions  as  thus 
stated  by  counsel  it  seems  to  us  he  has  misinterpreted  the 
language  used  by  the  court  We  have  carefully  examined 
the  instructions,  but  do  not  find  it  stated  anywhere  therein 
that  malice  and  an  intent  to  injure  are  conclusively  pre- 
sumed from  the  fact  of  publication.  The  court  instructed 
the  jury  "that  malice  does  not  mean  a  personal  ill  will  to- 
ward a  person  libeled.  If  the  publication  be  found  libelous, 
the  law  implies  malice.  If  the  publisher  published  care- 
lessly, not  knowing  or  indifferent  what,  he  is  held  responsi- 
ble as  though  he  read  every  word.  It  is  a  settled  principle 
of  the  law  that  every  person  is  presumed  to  intend  the  rea- 
sonable and  natural  consequences  of  his  own  act;  so,  as  I 
have  said,  if  you  are  satisfied  that  the  defendant  published 
the  newspaper  article  set  out  in  the  indictment,  and  that 
it  was  false  and  scandalous,  you  are  obliged  to  presume 
that  it  was  done  maliciously  and  wilfully,  with  intent  to  in- 
jure and  defame."  This  is  but  an  application  to  the  facts 
in  the  case  the  rule  that  when  an  injurious  publication  is 
false,  and  is  in  itself  defamatory,  the  law  infers  malice, 
whether  the  offender  intended  ill  will  toward  the  person 
injured  or  not:  3  Greenleaf  on  Evidence,  618;  2  Wharton's 
Criminal  Law,  §  1648;  2  Bishop's  New  Criminal  Law,  §§  922 
923;  Commonwealth  v.  Snelling,  15  Pick.  337;  Haley  v.  State, 
63  Ala.  83.  Every  injurious  publication  of  and  concerning 
another,  if  it  contains  libelous  matter,  is  presumed  to  have 
been  made  maliciously,  and  this  presumption  continues 
until  it  appears  that  the  matter  charged  as  libelous  is  in 
fact  true,  and  was  published  with  good  motives  and  justi- 
fiable ends. 

3.  Nor  do  we  understand  the  court  to  have  ruled  that 
the  defendant  could  be  convicted  for  a  libel  upon  the 
property  d  the  prosecuting  witness  alone,  but  that,  if  the 
words  used  apply  to  his  property  in  such  a  manner  as  to 
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injure  his  reputation  by  exposing  him  to  hatred,  contempt, 
or  ridicule,  it  would  be  a  libel  upon  him,  and  this  we 
believe  to  be  the  law. 

4.  This  brings  us  to  the  most  important  question  in 
the  case,  and  that  is  whether,  under  our  statute,  it  is  a  de- 
fense for  the  proprietor  or  manager  of  a  newspaper,  when 
indicted  for  libel,  to  show  that  the  libelous  article  was 
published  without  his  consent  or  knowledge.  The  statute 
provides  that  i4if  any  person  shall  *  *  *  publish  or 
cause  to  be  published  of  or  concerning  another  any  false 
and  scandalous  matter  with  intent  to  injure  or  defame 
such  other  person,  upon  conviction  thereof  (he)  shall  be 
punished,"  etc.:  Hill's  Code,  §  1749.  It  is  contended  for 
the  defendant  that,  to  constitute  the  offense  of  libel  under 
this  statute,  the  defendant  must  have  entertained  a  spe- 
cific intent  "to  injure  and  defame"  the  prosecuting  wit- 
ness, and  that  this  intent  could  not  have  existed  if  the 
publication  was  made  without  his  knowledge  or  consent. 
But  the  law  presumes  that  every  person  intends  the 
natural  and  probable  consequences  of  his  own  act,  and, 
therefore,  as  the  natural  and  probable  consequences  of  the 
publication  alleged  in  the  indictment  were  to  injure  and 
defame  the  prosecuting  witness,  the  law  will  infer  that  the 
defendant,  if  he  caused  or  negligently  permitted  the  pub- 
lication, intended  such  consequences,  although  he  may 
have  entertained  no  special  ill  will  or  malice  toward  the 
person  injured.  "It  is  not  necessary  to  render  an  act 
malicious,"  says  Chief  Justice  Shaw,  "that  the  party  be 
actuated  by  a  feeling  of  hatred  or  ill  will  toward  the  in- 
dividual, or  that  he  entertain  and  pursue  any  general  bad 
purpose  or  design.  On  the  contrary,  he  may  be  actuated 
by  a  general  good  purpose,  and  have  a  real  and  sincere 
design  to  bring  about  a  reformation  of  manners;  but  if, 
in  pursuing  that  design,  he  wilfully  inflicts  &  wrong  on 
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others  which  is  not  warranted  by  law,  such  act  is  mali- 
cious": Commonivealth  v.  Stuffing,  15  Pick.  340. 

&  The  question  then  recurs  as  to  whether  the  man- 
ager or  proprietor  of  a  newspaper  can  escape  criminal 
responsibility  solely  on  the  ground  that  the  libelous  article 
was  published  without  his  knowledge  or  consent.  When 
a  libel  is  published  in  a  newspaper,  such  fact  alone  is  suf- 
ficient evidence  prima  fade  to  charge  the  manager  or  pro- 
prietor with  the  guilt  of  its  publication.  By  the  English 
authorities  prior  to  Statutes  6  and  7,  Victoria,  chapter 
XCVI,  it  was  generally  held,  though  not  without  some 
dissent,  that  the  presumption  was  not  overcome  by  show- 
ing that  the  defendant  was  perfectly  innocent  of  any 
share  in  the  criminal  publication,  upon  the  ground  that  it 
was  necessary  in  order  to  prevent  the  escape  of  the  real 
offender  behind  some  irresponsible  person:  Rex  v.  Qutch, 
1  Moody  &  M.  488;  S.  C.  22  Eng.  C.  L.  B.  559;  Bex  v. 
Walter,  8  Esp.  21.  But,  by  the  statute  referred  to,  the 
question  was  put  at  rest,  and  a  defendant  was  permitted 
to  prove  as  a  defense  that  the  publication  was  made  with- 
out either  his  consent  or  knowledge,  and  that  it  did  not 
arise  from  want  of  due  care  or  caution  on  his  part  This, 
it  is  believed,  is  but  a  statutory  declaration  of  the  princi- 
ples which  ought  to  limit  yiminaLliabilitv  for  the  acts  of 
another,  and  which  have  generally  been  recognized  by  the 
courts  of  this  country  in  similar  cases.  The  manager  and 
proprietor  of  a  newspaper,  we  think,  ought  to  be  held 
prima  fade  liable  criminally  for  whatever  appears  in  his 
paper;  and  it  should  be  no  defense  that  the  publication 
was  made  without  his  knowledge  or  consent,  unless  it 
further  appears  that  it  did  not  occur  through  any  negli- 
gence or  want  of  ordinary  care  on  his  part.  One  who 
furnishes  the  means  for  carrying  on,  and  derives  profit 
from,  the  publication  of  a  newspaper,  and  intrusts  its 
management  to  servant^  or  employes  whom  he  selects 
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and  controls,  may  be  said  to  cause  to  be  published  what 
actually  appears,  and  should  be  held  responsible  therefor, 
whether  he  was  individually  Concerned  in  the  publication 
or  not,  if  he  did  not  exercise  proper  care  and  oversight 
over  the  business  intrusted  to  his  servants.  Criminal  re- 
sponsibility for  the  acts  of  an  agent  or  servant  in  the 
course  of  his  employment  necessarily  implies  some  degree 
of  moral  guilt  or  delinquency  on  the  part  of  the  principal; 
but  this  may  be  shown  either  by  direct  participation  in  or 
assent  to  the  act,  or  by  a  want  of  proper  care  or  over- 
sight, or  other  negligence  in  reference  to  the  business  in- 
trusted to  the  servant  We  think,  therefore,  the  mere  fact 
that  the  libelous  article  was  published  in  the  newspaper 
without  the  knowledge  or  consent  of  its  proprietor  or 
manager  is  no  defense  to  a  criminal  prosecution  against 
such  proprietor  or  manager.  In  Commonwealth  v.  Morgan, 
107  Mass.  199,  this  question  was  considered,  and  it  was 
held  that  in  a  criminal  prosecution  the  publisher  of  a 
newspaper  in  which  a  libel  appears  is  prima  fade  pre- 
sumed to  have  published  the  libel,  and  that  the  exclusion 
of  an  offer  by  the  defendant  to  prove  that  he  never  saw 
the  libel,  and  was  not  aware  of  its  publication  until  it  was 
pointed  out  to  him,  and  that  an  apology  and  retraction 
were  afterwards  published  in  the  same  paper  gave  him  no 
ground  of  exception.  This  case  is  so  well  considered, 
and  the  rule  governing  the  criminal  liability  of  the  pub- 
lisher of  a  newspaper  for  a  libelous  article  appearing 
therein  is  so  satisfactorily  stated,  that  we  venture  to 
quote  from  the  opinion  of  the  court  at  some  length.  The 
court,  speaking  through  Mr.  Justice  Colt,  says:  "It  is 
the  duly  of  the  proprietor  of  a  public  paper,  which  may 
be  used  for  the  publication  of  improper  communications, 
to  use  reasonable  caution  in  the  conduct  of  his  business, 
that  no  libels  be  published.  He  is  civilly  responsible  for 
the  wrong,  to  the  extent  indicated;  and  he  is  criminally 
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liable,  unless  the  unlawful  publication  was  made  under 
such  circumstances  as  to  negative  any  presumption  of 
privity,  or  connivance,  or  want  of  ordinary  precaution  on 
his  part  to  prevent  it:  8  Greenleaf  on  Evidence,  §§  170, 
178.  We  are  of  opinion  that  the  offer  of  the  defendant 
did  not  go  far  enough,  in  view  of  the  law  thus  stated,  to  % 
rebut  the  presumption  of  guilt  arising  from  the  publica- 
tion of  this  libeL  The  facts  offered  may  be  true,  and  yet 
entirely  consistent  with  the  fact  that  the  conduct  of  the 
newspaper  was  under  his  actual  direction  and  charge,  at  a 
time  when  he  was  neither  absent  from  home  nor  confined 
by  sickness,  and  when  his  want  of  knowledge  would  neces- 
sarily imply  criminal  neglect  to  exercise  proper  care  and 
supervision  over  the  subordinates  in  his  employ.  It  is 
consistent  also  with  such  information  in  this  instance,  in 
regard  to  the  proposed  libelous  attack,  as  should  have  put 
him  on  inquiry;  and  with  the  fact  that  the  geneual  man- 
agement of  the  paper  was  of  such  a  character  as  to  justify 
the  inference  that  the  defendant  approved  of  or  connived 
at  publications  of  this  description,  and  had  given  his  gen- 
eral assent  to  them.  Under  such  circumstances,  the  de- 
fendant ought  not  to  be  permitted  to  escape  on  the  plea 
that  he  had  not  seen  the  particular  article,  and  did  not 
know  of  its  publication." 

So,  also,  in  the  case  at  bar.  The  fact  that  defendant 
did  not  see  or  know  of  the  libelous  article  until  after  its 
publication  is  not  in  any  way  inconsistent  with  the  other 
fact  that  the  paper  may  have  been  under  his  personal  su- 
pervision and  control,  so  that  his  want  of  knowledge  would 
necessarily  imply  either  a  criminal  neglect  in  failing  to  ex- 
ercise proper  care  and  supervision  over  his  subordinates, 
or  criminal  indifference  as  to  the  character  of  the  articles 
appearing  in  the  paper.  It  is  entirely  consistent,  also, 
with  the  fact  that  the  management  of  the  paper  and  its 
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general  character  may  have  been  such,  and,  indeed,  if  we 
are  to  judge  from  the  copy  of  it  appearing  in  the  tran- 
script, it  undoubtedly  was  such,  as  not  only  to  justify  the 
inference  but  the  belief  that  its  proprietor  or  manager  ap- 
proved of  or  connived  at  the  publication  of  articles  of  the 
character  set  out  in  the  indictment)  and  had  at  least  given 
his  general  consent  to  their  publication.  Under  such  cir- 
cumstances, and  in  view  of  the  law  as  we  understand  it, 
the  court  committed  no  error  in  instructing  the  jury  that 
"it  is  not  a  justification  in  a  newspaper  proprietor  to  show 
that  the  article  was  published  without  his  consent  or 
knowledge":  Wharton's  Criminal  Law,  §§  1627,  1649;  1 
Bishop's  New  Criminal  Law,  §§  219,  220,  221;  People  y. 
Wilson,  64  HI.  195,  16  Am.  Rep.  528;  Commonwealth  v.  Da- 
vnon,  136  Mass.  441.  Finding  no  error  in  the  record,  the 
judgment  of  the  court  below  must  be  affirmed. 

Affirmed, 


[  Argued  October  17 ;  decided  November  5, 1894.] 
LUCKY  QUEEN   MINING  CO.  v.   ABRAHAM. 

[8.  C.  88  FM.  Rep.  6ft.] 

Corporations — Authority  of  Ageht  or  Attorney. — One  who  was  elected 
president  of  a  corporation,  and  appointed  its  managing  agent  and  attor- 
ney, in  1877,  and  to  whom  no  successor  was  ever  elected  or  appointed, 
will,  in  eighteen  hundred  and  ninety-three,  be  presumed  to  have  authority. 
In  the  name  of  the  corporation,  to  maintain  an  action  in  its  behalf! 

Appeal  from  Douglas:  J.  G  Pullerton,  Judge. 

This  action  was  commenced  on  the  twenty-sixth  day  of 
October,  eighteen  hundred  and  ninety-three,  by  filing  a 
complaint  signed  by  W.  R.  Willis  as  attorney,  and  verified 

Not*.— The  powers  of  the  president  of  a  corporation  are  shown  in  a  note  to 
Wait*.  Nashua  Armory  AuociatUm  (K.  H.),  U  L.  R.  A.  150.  in  which  a  large  number  of 
authorities  are  analysed.— Rxfobtib. 
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by  him  as  president,  of  the  plaintiff  corporation.  The  de- 
fendant appeared,  and,  based  upon  affidavits,  applied  for 
a  rale  on  counsel  for  plaintiff  to  show  by  what  right  or 
authority  he  appeared  and  prosecuted  this  action  as  such 
attorney.  These  affidavits  were  made  by  S.  F.  Chadwick, 
Bufus  Mallory,  and  the  defendant,  and  are  to  the  effect 
that  at  the  organization  of  the  plaintiff  corporation  they 
were  chosen  members  of  the  board  of  directors,  and  duly 
qualified  as  such;  that  the  last  meeting  of  the  stockholders 
was  held  on  the  twenty-sixth  day  of  July,  eighteen  hun- 
dred and  eighty,  at  which  time  the  following  persons  were 
chosen  directors,  each  as  successor  to  himself:  J.  E.  Brandt, 
Jr.,  W.  R.  Willis,  Sol  Abraham,  D.  A.  Levens,  John  Clark, 
Bufus  Mallory,  and  S.  F.  Chadwick,  but  none  of  them 
qualified  under  this  last  election,  nor  did  they  meet  as  a 
board  since  that -time;  that  the  company  never  authorized 
any  one  to  commence  this  action,  or  appear  for  it  as  attor- 
ney therein;  that  it  was  commenced  without  its  knowledge 
or  consent,  and,  as  the  affiants  believe,  against  the  wish  of 
all  the  survivors  of  the  persons  last  connected  with  the 
said  company  as  its  board  of  directors.  On  the  twenty- 
ninth  day  of  January,  eighteen  hundred  and  ninety-four, 
the  matter  coming  on  for  hearing,  Mr.  Willis  testified  in 
open  court  concerning  his  authority  as  follows:  "That  I 
am  president  of  the  plaintiff,  a  corporation;  that  I  was 
appointed  by  the  directors  of  said  corporation  managing 
agent  and  attorney  for  said  corporation  in  all  its  business; 
that  I  have  not  been  discharged  as  managing  agent  or  at- 
torney for  said  corporation,  plaintiff  herein. "  He  also  pro- 
duced and  identified  the  records  of  the  corporation,  from 
which  it  appears  that  on  January  twenty-seventh,  eighteen 
hundred  and  seventy-six,  he  was  appointed  managing 
agent  and  attorney  for  the  company  for  the  term  of  one 
year,  at  a  salary  of  one  thousand  two  hundred  dollars  per 
annum*  and  reappointed  on  January  twenty-sixth,  eighteen 
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hundred  and  seventy-seven,  without  any  specification  as 
to  the  length  of  the  term.  On  August  tenth,  eighteen 
hundred  and  seventy-seven,  he  announced  his  purpose  not 
to  claim  any  salary  from  the  company  after  June  thirtieth, 
eighteen  hundred  and  seventy-seven,  and  it  was  considered 
by  unanimous  consent  that  the  president  should  receive 
no  salary  after  that  date  as  agent  of  the  company  until 
otherwise  ordered  by  the  board  of  directors.  The  records 
further  show  that  under  date  of  October  ninth,  eighteen 
hundred  and  seventy-six,  certain  acts  of  Mr.  Willis  as 
agent  of  the  company  in  purchasing  property  and  borrow- 
ing money  were  ratified  and  approved  by  the  board  of 
directors.  This,  together  with  the  affidavits  accompany- 
ing the  defendant's  motion,  is  all  the  evidence  given  or 
offered  on  the  hearing.  On  these  facts,  the  court  found 
that  Mr.  Willis  had  no  legal  authority  tq  appear  for  the 
plaintiff,  and  that  the  action  was  brought  without  its  au- 
thority or  consent,  and  rendered  judgment  that  the  action 
be  dismissed,  and  that  the  defendant  recover  of  W.  R. 
Willis  his  costs  and  disbursements  to  be  taxed.  From  the 
judgment  so  rendered  this  appeal  is  taken. 

Reversed. 
Mr.  William  B.  WiUis,  for  Appellant. 

Mr.  C.  A.  Sehlbrede,  for  Respondent 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  corporate  existence  of  the  plaintiff,  or  its  authority 
to  commence  and  maintain  this  action  is  not  questioned  in 
this  proceeding,  but  it  is  contended  that  Mr.  Willis,  who 
appeared  as  its  attorney,  had  no  authority  to  so  appear, 
or  to  prosecute  the  action  in  its  name.  It  will  be  seen 
from  the  uncontradicted  evidence  that  Mr.  Willis  was  and 
is  president,  general  manager,  and  attorney  for  the  plain- 
tiff, and  this,  it  seems  to  us,  shows  a  prima  facie  right  to 
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commence  and  prosecute  this  action  in  the  name  of  his 
principal.  A  regularly  licensed  attorney  is  an  officer  of 
the  court,  and  responsible  to  it  for  the  propriety  of  his 
professional  conduct,  and,  therefore,  when  he  appears  for 
a  party  in  a  case,  the  presumption  of  law  is  that  his  ap- 
pearance is  authorized.  He  may,  on  the  motion  of  the 
adverse  party,  on  showing  reasonable  grounds  therefor, 
be  required  to  produce  or  prove  the  authority  under  which 
he  acts,  but  if,  upon  the  hearing,  he  shows  that  he  acted 
in  good  faith,  and  under  an  authority  apparently  genuine, 
it  is  sufficient  in  the  first  instance,  and  the  party  challeng- 
ing his  right  to  so  appear  is  required  to  show  by  positive 
proof  that  his  appearance  is  unauthorized:  Mechem  on 
Agency,  §§  8,  9,  10;  McAlexander  v.  Wright,  3  T.  B.  Mon. 
189,  16  Am.  Dec.  93.  In  this  case,  from  the  showing  made 
by  Mr.  Willis,  it  appears  that  he  acted  in  good  faith,  under 
authority  vested  in  him  as  president,  managing  agent,  and 
attorney  for  the  plaintiff,  and  should  have  been  recognized 
as  such  attorney  in  the  absence  of  competent  evidence 
showing  that  his  statements  and  testimony  were  not  true. 
The  failure  or  neglect  of  the  corporation  to  elect  or  choose 
officers  at  the  proper  time  did  not  work  a  dissolution  of 
the  corporation,  and  Mr.  Willis,  having  been  regularly 
elected  president  and  managing  agent,  continues  in  office 
until  removed,  or  his  successor  is  elected  or  appointed, 
and  therefore  had  a  colorable  right,  at  least,  to  institute 
and  prosecute  this  action:  St.  Louis,  etc.,  Loan  Association  v. 
Augustin,  2  Mo.  App.  123;  Harris  v.  Mississippi  Valley  Bail- 
road  Company,  51  Miss.  602;  2  Cook  on  Stock  and  Stock- 
holders, §  719.  There  is  nothing  in  this  record  to  sustain 
the  contention  of  the  defendant  that  the  appearance  of 
of  Willis  as  attorney  for  the  plaintiff  was  unauthorized, 
and  the  judgment  must  therefore  be  reversed. 

Reversed. 
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[Argued  September  13;  decided  November  5, 1894.] 
I  as  40i|  CHANCE  v.  CITY  OF  PORTLAND. 

4JJ    24<j  [3C.S8Pac.Bep.«M 

"Li* 

I  47    112  MUNICIPAL  CORPORATIONS—  STRUCT  ImPROVBMBHTS— AOCBFTAVOB  BY  OOUHOXL. 

—Where  a  public  improvement  has  been  made  under  an  ordinance  re- 
quiring the  work  to  be  completed  in  accordance  with  certain  require- 
ments, and  to  the  satisfaction  of  the  common  council,  and  it  appears  that 
the  requirements  have  been  substantially  complied  with,  and  that  the 
council,  acting  honestly  and  in  good  faith,  has  accepted  the  work,  such 
action  is  conclusive  upon  the  abutting  property  owners  who  have  to  bear 
the  expense,  and  they  will  not  be  heard  to  complain  that  the  work  was 
improperly  or  carelessly  performed. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  suit  was  instituted  on  October  twenty-seventh, 
eighteen  hundred  and  ninety,  by  twenty-seven  property 
owners  whose  lots  abut  upon  Second  and  South  Second 
Streets,  between  the  south  line  of  Montgomery  Street  and 
the  south  line  of  Sheridan  Street,  in  the  City  of  Portland, 
to  restrain  the  defendants  from  collecting  an  assessment 
levied  for  the  purpose  of  making  a  street  improvement. 
On  June  fifth,  eighteen  hundred  and  eighty-nine,  the 
plaintiffs  and  others,  being  the  owners  of  more  than  two 
thirds  of  the  adjacent  property,  petitioned  the  common 
council  of  the  City  of  Portland  to  improve  the  street  above 
described  "by  grading  the  same  to  the  proper  grade,  and 
laying  sidewalks  and  crosswalks,  and  by  graveling  the 
roadway  full  length,  without  stone  gutters  at  the  intersec- 
tions, provided  the  graveling  shall  be  in  two  layers,  and 
the  lower  layer  shall  be  nine  inches  thick  at  the  middle  of 
the  roadway,  and  seven  inches  thick  at  the  gutters,  and 
the  upper  cover  shall  be  of  cement  gravel,  two  inches  in 
thickness  over  the  whole  roadway,  and  no  gravel  in  this 
course  shall  be  larger  than  will  go  through  a  ring  one  half 
inch  in  diameter,  and  no  gravel  of  the  upper  four  inches 
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of  the  lower  coarse  shall  be  larger  than  two  inches  in 
diameter,  and  the  whole  roadway  shall  be  wetted  and 
rolled  in  the  manner  provided  for  finishing  macadam, " 
such  improvement  to  be  made  in  accordance  with  the  ordi- 
nances and  regulations  of  the  City  of  Portland.  On  June 
eighteenth,  eighteen  hundred  and  eighty-nine,  the  com- 
mittee on  streets  reported,  recommending  that  the  prayer 
of  the  petitioners  be  granted.  On  August  sixth,  eighteen 
hundred  and  eighty-nine,  by  ordinance  number  six  thou- 
sand two  hundred  and  sixty-six,  the  probable  cost  of  such 
improvement  was  ascertained  and  determined,  and  the 
proportionate  share  thereof  duly  assessed  against  each  lot 
or  parcel  thereof  affected  thereby.  A  proper  statement 
was  thereupon  entered  in  the  docket  of  city  liens,  whereby 
such  assessment  became  a  lien  upon  the  several  lots  or 
parcels  of  land  for  the  respective  amounts  assessed  against 
them.  After  due  notice  the  common  council,  on  August 
ninth,  eighteen  hundred  and  eighty -nine,  passed  ordinance 
number  five  thousand  eight  hundred  and  fifty-three,  direct- 
ing the  improvement  to  be  made  in  the  manner  prayed  for 
in  the  petition,  and  by  ordinance  number  five  thousand 
nine  hundred  and  nine,  adopted  September'twenty-third, 
eighteen  hundred  and  eighty -nine,  amended  the  same  in 
some  unimportant  particulars.  It  contains,  among  other 
provisions,  the  following :  ' '  Section  7.  The  improvements 
shall  be  completed  to  the  satisfaction  of  the  common  coun- 
cil of  the  City  of  Portland."  The  contract  for  making 
said  improvement  was  let  to  one  Jasper  Ward.  After  its 
completion  he  filed  a  notice  in  the  office  of  the  auditor  and 
clerk  on  the  twentieth  day  of  August,  eighteen  hundred 
and  ninety,  to  the  effect  that  he  had  completed  the  same 
in  accordance  with  ordinance  number  five  thousand  nine 
hundred  and  nine,  and  his  contract  therefor ;  and  on  Sep- 
tember third,  eighteen  hundred  and  ninety,  the  common 
council  by  resolution  accepted  said  improvement*.     A  re- 
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monstrance  against  the  acceptance  of  said  improvement 
signed  by  plaintiffs  and  others  was  ordered  placed  on  file 
September  sixteenth,  eighteen  hundred  and  ninety,  al- 
though it  appears  to  have  been  presented  to  the  common 
council  on  August  twenty-eighth,  eighteen  hundred  and 
ninety. 

The  cause  was  referred  to  J.  C.  Flanders  to  take  the  tes- 
timony, and  report  his  conclusions  of  fact  and  law.  Among 
other  conclusions  of  fact,  the  referee  found  as  follows: 
4  *IX.  The  manner  of  placing  the  material  on  the  street 
was  as  follows:  The  largest  stones  in  the  gravel  were  laid 
by  hand  on  the  bottom  of  the  roadbed,  or  else  raked 
thereon  when  dumped  from  the  wagon.  These  stones 
ranged  from  four  to  twelve  inches  or  more  in  diameter. 
Above  this  layer,  and  constituting  the  second  course  (this 
being  the  upper  four  inches  in  the  bottom  layer  referred 
to  in  the  petition),  was  placed  smaller  gravel,  a  portion  of 
which  was  small  enough  to  go  through  a  two-inch  ring  and 
the  balance  of  which  averaged  from  three  to  four  inches. 
In  this  second  course  some  larger  gravel  was  also  inter- 
mingled with  the  smaller,  but  in  the  laying  of  the  street  a 
portion  of  the  largest  stones  were  picked  off,  and  either 
placed  on  the  bottom  of  the  roadbed,  or  else  hauled  away. 
A  top  dressing  of  cement  gravel  of  the  required  depth  was 
placed  upon  the  second  course.  *  *  *  Stones  from  two 
inches  up  were  mingled  with  this  top  dressing,  but  prior 
to  the  completion  of  the  street  they  were  picked  up  and 
hauled  away.  X.  The  street,  as  improved  under  the  or- 
dinance, is  more  or  less  muddy  in  the  winter  time,  but  not 
more  so  than  usual  in  case  of  a  gravel  street  improved 
with  top  dressing  of  cement  gravel,  and  subject  to  the 
same  amount  of  traffic.  During  the  rainy  season  stones 
from  three  to  ten  inches  in  diameter  work  to  the  surface 
of  the  street  It  is  usual  in  gravel  improvements  for  the 
larger  stones  to  work  from  the  bottom  to  the  surface  when 
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the  street  is  subjected  to  travel.  At  different  times  the 
larger  rocks  coming  to  the  surface  have  been  removed 
from  the  street  by  the  street  cleaning  department  of  the 
city.  XIIL  The  condition  of  the  street  since  the  im- 
provement has  been  and  is  superior  to  its  condition  before 
the  improvement.  The  street  has  preserved  its  shape, 
and  presents  a  good  wearing  surface,  and  is  in  as  good 
condition  as  other  streets  improved  with  gravel  at  the 
same  time.  No  evidence  has  been  offered  upon  which  a 
finding  can  be  made  as  to  what  would  be  the  difference  at 
the  present  time  between  the  condition  of  the  street  if 
laid  in  strict  conformity  with  the  ordinance  and  the  actual 
condition  at  present  XIV.  At  and  during  the  time 
while  said  gravel  was  being  placed  on  the  street  certain 
of  the  plaintiffs  remonstrated  both  to  the  contractor, 
Ward,  and  his  foreman,  and  also  to  Fliedner,  the  chair- 
man of  the  committee  on  streets  of  the  common  council 
of  said  city,  against  the  size  of  gravel  placed  on  the 
street,  and  the  method  of  laying  the  same;  and  before 
said  improvement  was  finally  accepted  by  the  City  of  Port- 
land, but  after  said  improvement  was  completed,  a  written 
remonstrance  was  filed  by  plaintiffs  with  said  common 
council  remonstrating  against  th$  manner  in  which  said 
improvement  was  made,  and  requesting  that  said  con- 
tractor be  required  to  make  said  street  conform  to  the  re- 
quirements of  the  ordinance.  This  remonstrance  was 
disregarded  by  the  common  council,  and  said  street  was 
accepted  and  warrants  ordered  drawn  against  the  im- 
provement fund  for  said  street  XVII.  The  officers  and 
agents  of  the  defendant,  the  City  of  Portland,  acted  hon- 
estly and  in  good  faith  in  their  supervision  of  the  work, 
and  in  the  acceptance  of  the  street" 

At  the  trial,  on  motion  to  affirm  the  report  of  the  ref- 
eree, the  court  struck  out  the  latter  clause  of  finding  num- 

25  0*.— 17. 
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ber  thirteen  and  made  a  substitute  finding  for  number 
fifteen,  and  in  all  other  respects  affirmed  the  referee's 
conclusions  of  fact  So  much  of  said  substituted  find- 
ing number  fifteen  as  is  necessary  to  state  herein  is  as 
follows :  ' '  XV.  That  while  said  improvement  was  not  done 
in  strict  compliance  with  the  specifications  thereof,  it  was 
a  substantial  performance  of  the  contract  therefor,  and  the 
ordinance  authorizing  the  same,  and  was  so  intended  by 
the  contractor  and  accepted  by  said  city  in  good  faith  as 
such."  The  referee's  conclusions  of  law  were  favorable  to 
plaintiffs,  but  were  modified  by  the  court,  which  found  in 
effect  that  plaintiffs  were  entitled  to  a  decree  making  per- 
petual the  injunction  so  far  as  it  related  to  said  respective 
assessments  in  excess  of  seventy  per  cent,  thereof,  and 
for  their  costs  and  disbursements,  and  that  the  defendant 
the  City  of  Portland  was  entitled  to  collect  seventy  per 
cent,  only  of  such  assessments,  without  interest.  A  de- 
cree was  accordingly  entered  in  conformity  with  such  find- 
ings, from  which  both  parties  to  the  record  appeal.  The 
relative  rights  of  the  parties  are  to  be  determined  from 
this  statement.  Reversed. 

Messrs.  Wallace  McOapumt,  and  Emmet  B.  Williams  (Messrs. 
Richard  Williams  and  Zera  Snow  on  the  brief),  for  Plaintiffs. 

Mr.  Jarvis  V.  Beach  (Mr.  Boscoe  B.  OUtner,  corporation, 
counsel,  on  the  brief),  for  Defendants. 

Opinion  by  Mr.  Justice  Wolverton. 

It  is  conceded  by  the  plaintiffs  that  the  local  assessment 
now  under  consideration,  and  all  proceedings  pertaining 
thereto,  up  to  and  inclusive  of  the  letting  of  the  contract 
to  Jasper  Ward,  were  and  are  perfectly  regular,  and 
within  the  legitimate  powers  of  the  common  council  of  the 
City  of  Portland;  but  it  is  contended  that  the  contractor 
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did  not  make  the  improvement  in  all  respects  in  compli- 
ance with  the  ordinance,  and  that  therefore  the  assessment 
is  void,  and  the  plaintiffs  are  entitled  to  a  perpetual  in- 
junction against  the  enforcement  thereof.  It  is  certainly 
beyond  the  power  of  the  common  council  to  make  a  differ- 
ent kind  of  improvement  from  that  described  in  the  ordi- 
nance, or  to  contract  for  one  thing  and  accept  something 
different  in  its  stead,  as  otherwise  all  statutory  restraints 
upon  the  action  of  the  local  authorities  in  such  cases 
would  be  of  no  more  force  or  effect  than  they  would  see 
fit  to  give  them.  Mr.  Elliott,  in  his  work  on  Roads  and 
and  Streets,  414,  says  that  "while  the  property  owners 
are  not  parties  to  the  contract,  they  have  a  beneficial  in- 
terest in  it,  and  this  interest  cannot  be  divested  by  the 
subsequent  acts  of  the  local  authorities.  Where  the  con- 
tract has  been  duly  awarded,  and  the  work  commenced, 
the  highway  officers  have  no  right  to  annul  or  disregard 
it  The  contract,  when  once  entered  into,  creates  rights 
which  the  local  officers  cannot  destroy.  Nor  can  the  local 
officers  rightfully  dispense  with  the  performance  of  any 
material  part  of  the  contract,  for,  as  the  property  owners 
are  the  persons  who  must  pay  for  the  improvement,  they 
have  the  right  to  demand  that  the  work  shall  be  faithfully 
and  properly  done."  And  again,  at  page  438,  he  says: 
4  We  suppose  that  there  could  not,  in  any  event,  be  a  re- 
covery if  it  should  appear  that  there  was  a  radical  and 
material  departure  from  the  contract  in  the  character  oi 
the  work,  since  it  must  be  true  that  if  the  work  does  not 
fairly  and  substantially  conform  to  the  provisions  of  the 
ordinance  or  resolution  on  which  the  contract  is  founded, 
the  property  owner  is  assessed  without  notice,  as  he  could 
not  have  notice  of  any  other  work  than  that  for  which 
the  ordinance,  resolution,  or  order  provides."  See  also 
Schumm  v.  Seymour,  24  N.  J.  Eq.  147. 

A  large  amount  of  testimony  has  been  taken  to  deter- 
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mine  the  fact  as  to  whether  or  not  the  contract  for  making 
the  improvement  has  been  performed  in  accordance  with 
the  provisions  of  ordinance  number  five  thousand  nine 
hundred  and  nine,  both  as  regards  the  materials  used  and 
the  manner  of  doing  the  work.  Much  of  this  testimony  is 
irreconcilably  conflicting,  and  it  would  be  a  useless  under- 
taking for  us  to  discuss  it  in  detail,  or  to  consider  its  rel- 
ative weight  and  application,  as  we  are  fully  satisfied, 
from  a  careful  and  critical  review  thereof,  that  the  findings 
of  the  referee  and  the  court  hereinbefore  set  forth  are  in 
accordance  with  the  weight  of  such  testimony.  The  only 
particular  in  which  the  contract  appears  not  to  have  been 
complied  with  is  found  both  by  the  referee  and  the  court 
below  in  the  following  language:  "Above  this  layer  and 
constituting  the  second  course  (this  being  the  upper  four 
inches  in  the  bottom  layer  referred  to  in  the  petition),  was 
placed  smaller  gravel,  a  portion  of  which  was  small 
enough  to  go  through  a  two-inch  ring,  and  the  balance  of 
which  averaged  from  three  to  four  inches,"  and  the  court 
properly  finds  in  its  substituted  finding  number  fifteen, 
"that  while  said  improvement  was  not  done  in  strict  com- 
pliance with  the  specifications  thereof,  it  was  a  substantial 
performance  of  the  contract  therefor,  and  the  ordinance 
authorizing  the  same,  and  was  so  intended  by  the  contrac- 
tor, and  was  accepted  by  said  city  in  good  faith  as  such." 
The  referee  and  the  court  both  further  find  (conclusion  of 
fact  number  seventeen):  "The  officers  and  agents  of  the 
defendant,  the  City  of  Portland,  acted  honestly  and  in 
good  faith  in  their  supervision  of  the  work,  and  in  the  ac- 
ceptance of  the  street "  It  may  be  further  remarked  that 
the  ordinance  provided  that  such  improvements  should  be 
completed  to  the  satisfaction  of  the  common  council  of  the 
City  of  Portland. 

Here,  then,  is  presented  the  question  whether  a  street 
assessment  can  be  declared  null  and  void,  and  its  collec- 
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tion  perpetually  enjoined,  when  it  appears  that  the  condi- 
tions and  specifications  of  an  ordinance  providing  for  a 
street  improvement  for  which  the  assessment  was  made 
have  been  substantially  complied  with  by  the  contractor 
in  making  such  improvement;  that  the  officers  and  agents 
of  the  city  acted  honestly  and  in  good  faith  in  the  super- 
vision of  the  work,  and  that  such  improvement  was  com- 
pleted to  the  satisfaction  of  the  common  council,  and  by 
said  common  council  accepted  in  good  faith.  Undoubtedly, 
under  such  conditions,  where  there  has  been  a  substantial 
compliance  with  the  ordinance  which  prescribes  the  mode 
in  which  the  improvement  shall  be  made,  and  the  common 
council  has  honestly  and  in  good  faith  accepted  the  im- 
provement as  satisfactory  and  completed  in  accordance 
with  the  ordinance,  such  acceptance  is  conclusive  upon 
the  abutting  property  owners:  Cooley  on  Taxation  (2d 
ed.),  671;  Elliott  on  Roads  and  Streets,  416;  Town  of  Elma 
v.  Carney,  9  Wash.  466,  37  Pac.  707;  Motz  v.  City  of  Detroit, 
18  Mich.  515.  Indeed,  many  authorities  hold  generally 
that  when  work  has  been  accepted  by  the  proper  author- 
ities of  a  city,  and  there  is  no  allegation  of  fraud  or 
collusion,  such  acceptance  is  conclusive  evidence  that  the 
work  was  performed  according  to  the  requirements  of 
the  contract:  See  Cooley  on  Taxation  (2d  ed),  671;  City 
of  Henderson  v.  Lambert,  14  Bush,  80;  Bichette  v.  Village  of 
Hyde  Park,  85  I1L  118;  Emery  v.  Bradford,  29  Cal.  83; 
Joyes  v.  Shadburn,  13  S.  W.  361.  But  it  is  not  necessary 
for  us  to  go  thus  far  in  the  present  case.  There  was  a 
substantial  compliance  with  the  ordinance,  so  that  it 
cannot  be  alleged  that  fraud  is  even  implied  by  reason 
of  there  being  a  wide  difference  between  the  work 
required  by  the  ordinance  and  the  work  actually  done. 
There  is  here  no  violation  of  the  trust  relations  which 
exist  between  the  officers  of  the  municipality  and  the 
abutting   property  holders  whose  property  is  charged 
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with  the  assessment  Neither  fraud  nor  collusion  is  ex- 
hibited by  the  complaint  on  the  part  of  the  officers,  and 
their  authority  throughout  the  whole  proceedings,  as 
shown  by  the  testimony,  appears  to  have  been  exercised 
within  the  limitation  of  their  powers  under  the  charter, 
and  they  have  acted  at  all  times  in  the  utmost  good  faith. 
The  acceptance  of  the  improvement  by  the  common  council 
under  these  conditions  is  conclusive  upon  the  defendants. 
It  could  not  be  promotive  of  good  results  to  hold  other- 
wise, as  it  would  make  the  courts  revisory  bodies  for  every 
city  government  within  the  state,  and  open  wide  the  doors 
for  contests  of  this  nature  upon  collateral  proceedings 
like  the  present  By  so  doing  the  courts  would  usurp  a 
large  portion  of  the  administrative  powers  of  municipal 
governments.  They  have  no  such  authority,  and  cannot 
interfere  with  the  discretionary  powers  of  such  govern- 
ments. These  matters  of  discretion  and  authority  must 
remain  with  the  officers  intrusted  therewith  under  the 
law  without  molestation  or  interference  by  the  courts.  It 
follows  that  the  defendants  are  entitled  to  a  decree  dis- 
missing the  complaint  and  it  is  so  ordered. 

Reversed  and  Dismissed. 


so  35* 

i  ae- aSl  [Argued  September  12;  decided  November  13, 1894.] 
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*""**!  STROUT  v.    CITY   OF  PORTLAND. 

[8.  C.  88  Pac.  Kep.  126.] 

L  MuinciPAL  Corporations— Stbmt  iMPBOvnnciras-- Estoppel.— When,  in 
proceedings  for  the  levy  of  an  assessment  for  a  public  improvement, 
the  common  council  is  without  jurisdiction  from  the  beginning,  a  person 
whose  property  u  benefited  by  the  improvement,  but  who  did  not  ask  for 
such  improvement,  may  deny  the  validity  of  the  proceedings,  though  he 
made  no  objection  while  the  improvement  was  in  progress;  bat  if,  after 
jurisdiction  of  the  subject-matter  has  been  acquired,  the  owner  of  the 
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benefited  property,  knowing  of  the  progress  of  the  work,  permits  it  to  be 
completed  without  objection,  he  will  be  estopped  from  questioning  mere 
irregularities:  WiUon  v.  Salem,  24  Or.  504,  and  Barkley  v.  Oregon  City,  24 
Or.  516,  cited  and  approved. 

%  It»kk.— One  joining  in  a  petition  to  the  common  council  for  a  local  im- 
provement does  not  thereby  waive  his  right  to  have  the  proceedings  in 
relation  thereto  conform  to  the  mode  prescribed  in  the  charter. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  brought  by  G.  H.  Strout,  Peter  Johnson, 
Rosetta  Kuhn,  J.  H.  E.  Cramer,  and  Joseph  Noonan,  to  en- 
join C.  H.  Hunt,  the  chief  of  police  of  the  City  of  Port- 
land, from  selling  certain  lots  of  the  plaintiffs  in  said  city, 
in  pursuance  of  warrants  issued  to  him  for  the  collection 
of  an  assessment  made  thereon  for  the  improvement  of 
Weidler  Street,  in  said  city,  and  to  have  such  assessment 
canceled  and  declared  void.  The  plaintiffs  allege  that  the 
proceedings  of  the  common  council  providing  for  the  im- 
provement and  making  the  assessment  for  the  expense 
thereof  were  void,  for  the  reason  that  the  petitioners  for 
such  improvement  did  not  own  one  half  the  property  af- 
fected thereby,  and  that  the  published  notice  failed  to 
describe  with  reasonable  certainty  the  kind  of  improve- 
ment proposed  to  be  made.  The  defendant,  after  denying 
these  allegations,  alleged  that  the  plaintiffs  had  knowledge 
of  the  improvement  of  said  street  as  it  was  being  made; 
that  their  property  was  benefited  thereby,  and  that,  not 
having  protested  against  it  during  its  progress,  they  were 
estopped  from  questioning  the  regularity  of  the  proceed- 
ings preliminary  thereto.  The  reply  having  put  in  issue 
the  allegations  of  new  matter  contained  in  the  answer,  the 
cause  was  tried  upon  an  agreed  statement  of  facts  from 
which  the  court  found  the  following  conclusions  of  law: 
( 1 )  * *  That  the  petition  presented  and  filed  for  the  improve- 
ment of  Weidler  Street,  the  notice  published  for  said  im- 
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provement  and  the  ordinance  providing"  for  the  time  and 
manner  of  improving  said  street,  are  each  and  all  of  them 
defective,  and  insufficient  to  confer  jurisdiction  on  the 
common  council  to  make  the  Said  improvement  ( 2 )  That 
the  plaintiffs,  by  reason  of  their  knowledge  of  said  im- 
provement, and  failing  and  neglecting  to  object  to  or  pro- 
test against  the  same,  until  after  the  completion  thereof, 
waived  each  and  all  of  the  defects  in  the  proceedings  above 
mentioned,  and  are,  and  each  of  them  is,  estopped  from 
alleging  that  the  said  proceedings  for  the  said  improve- 
ment of  said  street  and  the  assessment  made  therefor,  are 
void  and  of  no  effect" — and  rendered  a  decree  dismissing 
the  complaint  from  which  the  plaintiffs  appeal. 

Reversed. 

Messrs.  Fred  L.  Keenan,  and  WiUiam  M.  Gregory,  for  Ap- 
pellants. 

Mr.  Jarvis  V.  Beach  (Mr.  Boscoe  B.  OUtnert  corporation 
counsel,  on  the  brief),  for  Respondent 

Our  position  is  that  by  the  silence  and  acquiescence  of 
appellants  during  the  entire  period  the  work  was  in  pro- 
gress, with  full  knowledge  that  said  improvement  was 
being  made,  and  by  receiving  the  benefit  of  the  same  with- 
out objection  until  a  considerable  time  after  the  completion 
of  the  contract  they  are  estopped  from  assailing  the  pro- 
ceedings as  attempted  in  this  case,  and  in  support  of  this 
position  the  following  authorities  are  cited:  City  of  New 
Haven  v.  Fcdrhaven  Bailway  Company,  38  Conn.  422;  Corey  v. 
Oaynor,  22  Ohio  St  584;  Vose  v.  Cockcroft,  44  N.  Y.  415; 
Jackson  v.  Smith,  120  Ind.  520;  Montgomery  v.  Wasem,  116 
Ind.  843;  Prezinger  v.  Harness,  114  Ind.  491;  Mots  et  al  v. 
Detroit,  18  Mich.  494;  Traphagen  v.  Mayor  of  Jersey  City,  29 
N.  J.  Eq.  207;  Barker  v.  Omaha,  16  Neb.  269;  Appeal  of 
City  of  Pittsburg,  118  Pa  St  458;  Board  of  Commissioners  v. 
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Hinchman,  81  Kan.  729;  Lamb  v.  Railway  Company,  89  Iowa, 
838;  Eawthorne  v.  East  F&rtland,  18  Or.  271;  Elliott  on 
Roads  and  Streets,  887,  420;  Pomeroy's  Equity  Jurispru- 
dence, §  818. 

We  are  aware  that  a  distinction  has  been  attempted  by 
some  of  the  authorities  in  the  application  of  the  doctrine 
of  estoppel  in  suits  relating  to  street  improvements  be- 
tween cases  where  mere  irregularities  are  relied  on  to  de- 
feat the  collection  of  the  assessment  and  those  where  some 
jurisdictional  step  has  been  omitted,  but  we  submit  that 
this  is  a  distinction  without  a  difference,  and  does  not  rest 
on  principle.  Much  confusion  among  the  authorities  has 
arisen  upon  this  subject  on  account  of  the  different  senses 
in  which  the  word  "jurisdiction"  is  used  by  different  au- 
thors. For  illustration  it  is  said  that  the  circuit  court  has 
jurisdiction  of  all  actions  for  the  recovery  of  real  prop- 
erty and  that  the  common  council  of  the  City  of  Portland 
has  jurisdiction  in  all  street  improvement  proceedings, 
yet  it  may  happen  that  the  circuit  court  would  not  acquire 
jurisdiction  of  a  particular  case  for  the  recovery  of  real 
property  by  reason  of  some  fatal  error  in  the  proceedings, 
and  the  same  might  be  said  of  the  city  council  in  the  mat- 
ter of  the  improvement  of  a  particular  street 

The  correct  rule  governing  cases  of  this  kind,  and,  in 
our  opinion,  the  only  one  supported  by  both  authority  and 
reason,  is  that  where  general  jurisdiction  or  authority  over 
a  class  of  cases  or  proceedings  is  conferred  upon  a  tri- 
bunal, and  an  attempt  is  made  in  good  faith  to  exercise 
such  authority  or  jurisdiction,  or  authority  in  a  particular 
instance,  but  by  reason  of  some  oversight  or  error  a  tech- 
nical defect  exists  in  the  proceedings,  although  it  may  be 
in  one  of  the  steps  called  jurisdictional,  persons  situated 
like  the  appellants  in  this  case  would  not  be  permitted  to 
raise  such  an  objection.    If,  on  the  other  hand,  an  attempt 

MO*— » 
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is made  to  exercise  jurisdiction  over  a  subject  in  a  case 
where  no  general  jurisdiction  is  conferred,  for  instance, 
if  the  common  council  were  to  undertake  to  improve  a 
street  outside  of  the  city  limits;  or,  if  some  tribunal  other 
than  the  council — for  example,  the  water  committee, — 
should  order  a  street  improved,  estoppel  could  not  be  suc- 
cessfully pleaded;  and  probably  in  a  case  where  no  show 
of  following  the  statutory  requirements  is  made,  as  in  a 
case  where  no  petition  at  all  is  filed,  no  notice  of  any  kind 
given,  or  no  ordinance  passed,  estoppel  would  not  avaiL 
The  reason  of  the  rule  and  of  the  distinction  is  plain,  the 
property  owner  knowing  of  the  improvement  and  of  the 
benefit  he  is  to  receive  on  account  of  it,  is  not  only  pre- 
sumed to  know  but  does  actually  know  that  his  property 
is  charged  by  law  with  the  cost  of  the  improvement  He 
knows  that  the  council  has  caused  the  improvement  to  be 
made  and  that  the  contractor  has  done  the  work  with  the 
expectation  that  he  will  pay  for  it,  and  by  his  silence  he 
has  induced  the  completion  of  the  improvement,  thereby 
deriving  an  advantage  at  the  expense  of  other  persons. 
This  is  precisely  the  same  reason  and  the  only  one  upon 
which  the  doctrine  of  estoppel  rests  in  street  improve- 
ment cases  where  mere  irregularities  are  asserted,  as  well 
as  in  cases  exclusively  between  private  persons.  It  does 
not  exist,  however,  in  cases  where  no  general  jurisdiction, 
is  conferred  because  the  property  owner  would  not  know 
in  such  a  case  that  he  was  expected  to  pay. 

We  have  examined  with  considerable  care  many  of  the 
authorities  relied  upon  by  counsel  for  appellants  with  a 
view  of  discovering  the  reason  for  the  distinction  claimed, 
but  have  not  been  able  to  find  any;  there  is  not,  nor  can 
there  be  any  given.  The  question  may  fairly  be  said  to 
be  in  a  sense  an  open  one  in  this  state,  although  it  was 
strongly  intimated  by  the  court  in  the  case  of  Hawthorne  v. 
East  Portland,  on  the  last  page  on  the  opinion,  and  dis- 
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tinctly  announced  in  Ladd  v.  Spencer,  on  page  198  of  the 
opinion,  that  the  owner  would  be  estopped  by  his  silence, 
and  these  were  cases  of  defective  notices. 

Opinion  by  Mr.  Justice  Moore. 

1.  An  examination  of  the  record  discloses  that  the 
court  was  fully  warranted  in  its  conclusion  that  the  com- 
mon council  had  not  acquired  jurisdiction  to  make  the 
improvement,  and  the  only  question  presented  by  this  ap- 
peal is  whether  the  plaintiffs,  one  of  whom  signed  the  peti- 
tion for  the  improvement,  are  estopped  by  their  silence 
and  apparent  acquiescence  from  questioning  the  regularity 
of  the  proceedings.  The  assessment  of  property  for  a 
local  improvement  is  always  a  proceeding  in  invitum,  and 
rests  upon  the  theory  that  the  property  of  the  citizen  has 
been  benefited  to  the  extent  of  the  amount  assessed  against 
it;  but  before  such  property  can  be  charged  with  any  part 
of  the  cost  of  the  improvement,  the  common  council  must, 
in  the  manner  prescribed  in  the  city  charter,  acquire  juris- 
diction of  the  person  and  subject  matter;  for,  without  it, 
the  right  to  assess  such  property  for  benefits  conferred 
does  not  exist,  nor  should  it,  as  a  grant  of  such  power 
would  tend  to  make  the  common  council  not  only  the  agent 
of  the. owner,  but  his  guardian  as  welL  But  it  is  con- 
tended that  the  plaintiffs,  knowing  that  the  improvement 
had  been  ordered,  should  have  informed  the  council  of  the 
irregularity  in  the  proceedings,  and,  not  having  done  so, 
or  made  any  objection  to  the  improvement  until  it  was 
completed,  should  now  be  estopped  from  taking  advantage 
of  these  jurisdictional  defects.  The  property  owner  is  not 
the  legal  adviser  of  the  common  council,  which  usually 
has  an  attorney  for  this  purpose.  He  is  not  required  to 
interfere  with  the  mode  adopted  to  acquire  jurisdiction, 
nor  is  he  expected  to  object  or  protest  after  the  proper 
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initiatory  steps  have  been  taken,  except  to  the  mode  or 
manner  of  the  improvement,  or  some  intermediate  order 
or  proceeding  of  the  common  council  which  injuriously 
affects  his  property.  Jurisdiction  to  improve  a  street  is 
obtained  by  the  common  council  only  in  the  manner  pre- 
scribed in  the  city  charter,  and  not  by  anything  the  prop- 
erty owner  did  or  failed  to  do;  and  he  is  no  more  estopped 
from  questioning  the  council's  jurisdiction  upon  the  facts 
than  he  would  be  from  questioning  the  jurisdiction  of  a 
judicial  tribunal  which  should  attempt  to  deprive  him  of 
his  property:  Cayjleld  v.  Smith,  34  Wis.  381.  Objection  to 
the  jurisdiction  of  the  person  may  be  waived  by  the  parties 
interested,  but  want  of  jurisdiction  of  the  subject  matter 
is  never  thus  waived  (Damp  v.  Town  of  Dane,  29  Wis.  432; 
In  re  Sharp,  56  N.  Y.  257,  15  Am.  Rep.  415);  nor  is  a  party 
who  undertakes  to  waive  it  estopped  from  afterwards 
questioning  the  validity  of  the  proceedings:  Buhland  v. 
Supervisors  of  Hazel  Green,  55  Wis.  664,  13  N.  W.  877.  While 
there  is  quite  a  conflict  of  opinion  upon  this  subject,  we 
think  the  trend  of  modern  decisions,  as  well  as  the  weight 
of  authority  and  better  reason,  serves  to  establish  the  fol- 
lowing rules  as  applicable  thereto:  (1)  When,  in  proceed- 
ings for  the  levy  of  an  assessment,  the  common  council  is 
without  jurisdiction  from  the  beginning,  a  person  whose 
property  is  benefited  by  a  local  improvement  is  not  es- 
topped to  deny  the  validity  of  the  proceedings  on  the 
ground  that  he  made  no  objection  thereto  while  the  im- 
provement was  in  progress:  Starr  v.  Burlington,  45  Iowa, 
87;  Keese  v.  Denver,  10  Colo.  112,  15  Pac.  825;  OoggeshaU  v. 
Des  Moines,  78  Iowa,  235,  41  N.  W.  617,  and  42  N.  W.  650; 
StepJian  v.  Daniels,  27  Ohio  St  527;  Kipphart  v.  Pittsburgh* 
etc,  Railway  Company,  7  Ind.  App.  122,  84  N.  E.  375;  Fays- 
soux  v.  Succession  of  Ohaurand,  36  La.  Ann.  547;  Mulligan  v. 
Smith,  59  Cal.  206.  (2)  But  if,  after  jurisdiction  has  been 
acquired,  the  owner  of  property  benefited  by  a  local  im- 
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provement,  with  knowledge  of  its  progress,  permitted  its 
completion  without  objection,  he  will  be  estopped  from 
questioning  mere  irregularities  occurring  in  the  subse- 
quent proceedings:  Elliott  on  Roads  and  Streets,  420; 
Wilson  v.  Salem,  24  Or.  504,  34  Pac.  9;  Barkley  v.  Oregon 
City,  24  Or.  515,  33  Pac.  978. 

2.  It  follows  from  these  rules  that  the  plaintiffs  who 
did  not  sign  the  petition  are  not  estopped  by  their  silence 
or  apparent  acquiescence  while  the  improvement  of  said 
street  was  in  progress  from  questioning  the  void  proceed- 
ings of  the  common  council;  and  the  plaintiff  who  peti- 
tioned the  common  council  to  improve  the  street  did  not 
thereby  waive  his  right  to  have  the  proceedings  conform 
to  the  mode  prescribed  in  the  charter:  McLauren  v.  Grand 
Forks,  6  Dak.  397,  43  N.  W.  710;  Howell  v.  Tacoma,  3  Wash. 
711,  20  Pac  447,  28  Am.  St  Rep.  83;  Mayor  v.  Porter,  18 
Md.  300,  79  Am.  Dec.  686;  Steckert  v.  East  Saginaw,  22  Mich. 
104;  Tone  v.  Columbus,  39  Ohio  St.  281,  48  Am.  Rep.  438; 
Taylor  v.  Burnap,  39  Mich.  739;  In  re  Sharp,  56  N.  Y.  257, 
15  Am.  Rep.  415;  and  therefore  he  is  not  estopped  to  ques- 
tion them.  His  petition,  fairly  construed,  meant  that  the 
common  council  should  proceed  to  the  improvement  of 
said  street  in  the  manner  authorized  by  law,  and  he  never 
consented  to  the  improvement  being  made  in  any  other 
mode.  The  common  council  not  having  acquired  jurisdic- 
tion to  make  said  improvement,  the  plaintiffs  have  a  right 
to  challenge  the  validity  of  its  proceedings,  and  it  follows 
that  the  decree  of  the  court  below  must  be  reversed,  and 
one  here  entered  canceling  the  assessment,  and  perpetu- 
ally enjoining  the  chief  of  police  of  the  City  of  Portland 
from  selling  the  property  of  the  plaintiffs  described  in 
the  complaint  on  account  of  said  void  assessment 

Reversed. 


802  Christensen  v.  Borax  Co.  [26  Or. 


[Decided  November  13, 18MJ 
*  mi 
iL*g         CHRISTENSEN  v.    PACIFIC  COAST   BORAX  CO. 

1  32    '»»  [B.C.ttPac.127.] 

'JL211  Construction  of  Cohtbaot — TiEMinATiow  of  Employmeht. — A  contract  by 

I  37  586  which  one  party  agrees  to  mine,  clean,  sack,  and  store  ore,  and  timber  any 

ground  worked  by  him,  and  the  other  agrees  to  pay  a  specified  price  for 
the  ore  mined,  furnish  a  team  to  haul  the  necessary  timber,  and  not  to 
deprive  the  other  of  his  contract  and  give  it  to  another, — is  a  contract  of 
employment  for  an  indefinite  time,  and  does  not  prevent  the  employer 
from  discontinuing  the  work  at  any  time. 

Appeal  from  Curry:  J.  C.  Fullerton,  Judge. 

This  is  an  action  by  James  C.  Christensen  to  recover 
damages  for  the  alleged  breach  of  a  written  contract. 
Briefly,  the  facts  are,  that  on  the  first  day  of  April, 
eighteen  hundred  and  ninety-one,  the  plaintiff  and  defend- 
ant made  and  entered  into  the  following  contract  in  writ- 
ing:— 

•April  the  1,  1891. 

"I  the  undersigned  agree  to  mine  on  a  pease  of  ground 
that  has  bin  lade  of  for  me  by  W.  W.  Gray  for  the  Pa- 
cifick  coast  Boarx  compna.  I  agree  to  mine  out,  clean, 
sack  in  oar  house  oar  none  as  Borix  of  Lime  on  said 
ground  for  $23  twenty  three  dollars  per  ton.  I  agree  also 
to  timber  eny  ground  that  I  work  on  said  ground  or  cause 
to  be  worked.  Said  compna  agrees  to  furnish  a  team  to 
hall  all  neserly  timber  for  mine  and  said  oar  to  ware 
house.  Said  compny  agrees  not  to  deprive  this  contractor 
of  his  contract  and  give  it  to  an  other. 

"Signed  by  contractor  on  this  line:  J.  Chirstensen. 
"Witnesses:  Laura  Gray. 

««The  Pacifick  Coast  Borix  Compna, 

"W.  W.  Gray,  Agent " 

[Sealed  in  the  district  of  Chetco,  Oregon.] 
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Immediately  thereafter  plaintiff  commenced  work  by 
running  tunnels,  timbering,  constructing  the  necessary 
buildings  for  the  operation  of  the  mine,  and  in  mining 
out  and  delivering  to  the  defendant  borate  of  lime,  and 
continued  so  to  work  until  about  the  fifteenth  day  of 
October,  eighteen  hundred  and  ninety -two,  when  the  de- 
fendant, having  concluded  to  shut  down  its  mine  and 
cease  operations,  notified  him  that  he  must  cease  work 
within  thirty  days,  and  that  it  would  not  receive  or  pay 
for  any  borate  of  lime  mined  by  him  after  that  tima  In 
pursuance  of  this  notice,  plaintiff  ceased  work,  and  on  the 
sixteenth  day  of  August,  eighteen  hundred  and  ninety- 
three,  claiming  that  by  the  terms  of  the  contract  he  had  a 
right  to  mine  out,  and  defendant  was  bound  to  receive  and 
pay  for,  at  the  stipulated  price,  all  the  borate  of  lime  to 
be  found  in  the  ground  referred  to  in  the  contract,  com* 
menced  this  action  to  recover  fifteen  thousand  dollars  as 
damages  for  the  loss  of  future  profits  he  would  have  made 
had  he  been  allowed  to  mine  out  all  the  ore  in  the  ground 
so  laid  off  for  him.  The  trial  court  having  adopted  the 
construction  of  the  contract  contended  for  by  the  plaintiff, 
a  trial  resulted  in  a  verdict  and  judgment  in  his  favor  for 
the  amount  claimed,  and  defendant  appeals. 

Reversed. 

Messrs.  &  H.  Hazard,  and  Warren  Gregory,  for  Appellant 

Mr.  William  R  WiUis,  for  Respondent 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  record  contains  numerous  assignments  of  error 
which  have  been  ably  presented  and  argued  by  counsel, 
but  the  assignment  based  upon  the  construction  of  the 
contract  by  the  trial  court  is  the  only  one  necessary  to 
consider  at  this  time.    It  goes  without  saying  that  the 
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agreement  is  inartificially  drawn  and  evidently  not  by  a 
professional  hand.  In  orthography,  grammar,  and  ar- 
rangement it  is  certainly  not  a  model,  yet  it  is  the  duty  of 
the  court  to  ascertain,  if  possible,  from  the  language  used, 
the  intention  of  the  parties,  however  imperfectly  ex- 
pressed. It  certainly  does  not  purport  to  be  a  lease  to 
the  plaintiff  of  the  ground  described  therein,  for  a  lease 
is  a  contract  for  the  possession  and  profit  of  land  by  the 
lessee,  and  a  recompense  of  rent  or  increase  to  the  lessor, 
and  is  the  grant  of  an  estate  in  the  land.  No  estate  in  or 
right  to  the  possession  or  profit  of  the  ground  described 
therein  is  granted  to  the  plaintiff  by  the  contract  under 
consideration,  nor  is  any  rent  or  recompense  reserved  to 
the  defendant  Nor  do  we  think  it  can  be  construed  as  a 
license,  for  a  license  is  an  authority  to  do  some  act  or 
series  of  acts  on  the  land  of  another  for  the  benefit  of  the 
licensee  without  passing  any  estate  in  the  land;  and  when 
the  license  is  to  mine  upon  the  land  of  another  the  right 
of  property  in  the  minerals  when  they  are  severed  from 
the  soil  vests  in  the  licensee:  15  Am.  and  Eng.  Ency.  594; 
Wheeler  v.  West,  71  CaJ.  126,  11  Pac  871.  Now,  in  this  case, 
the  plaintiff  was  not  authorized  to  mine  on  the  land  for  his 
own  benefit,  nor  did  the  ore  when  taken  out  belong  to  him. 
As  we  view  the  contract,  it  is  simply  one  of  employment, 
under  which  plaintiff  was  to  work  or  mine  for  the  defend- 
ant, and  as  a  compensation  therefor  to  receive  twenty-three 
dollars  a  ton  for  all  ore  taken  out  by  him  and  delivered  in 
the  warehouse  of  the  company,  and  created  the  relation 
of  employer  and  employ^  between  the  parties.  The  ques- 
tion then,  is  whether,  under  the  terms  of  the  contract,  the 
defendant  had  the  right,  upon  reasonable  notice,  to  ter- 
minate the  arrangement  into  which  the  parties  had  en- 
tered, and  to  discharge  the  plaintiff  from  its  employment 
In  its  solution  we  are  called  upon  to  inquire  what  the  stip- 
ulations of  the  contract  between  the  parties  were.    To 
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what  did  they  agree?  It  is  not  a  question  as  to  what 
would  have  been  a  reasonable  contract,  nor  what  it  may  be 
supposed  or  conjectured  the  parties  contemplated  or  an- 
ticipated when  it  was  entered  into,  nor  whether  they  con- 
tracted on  the  supposition  that  the  business  would  be 
carried  on  until  all  the  ore  in  the  land  described  had  been 
taken  out  The  only  question  is,  What  was  the  intent  of 
the  parties,  as  gathered  from  the  language  used,  and  to 
what  did  they  bind  themselves?  We  cannot  make  a  con- 
tract for  them,  or  add  to  any  of  the  stipulations  or  terms 
of  the  agreement  into  which  they  have  entered,  nor  can 
we  give  to  a  mere  expectation  or  anticipation  the  binding 
force  of  a  covenant  While  a  court,  in  construing  a  con- 
tract may  take  into  consideration  the  situation  of  the 
parties,  the  object  they  must  have  had  in  view,  and  all  the 
surrounding  circumstances,  still  the  language  of  the  in- 
strument must  determine  to  what  the  parties  have  bound 
themselves. 

Now  what  are  the  stipulations  of  the  contract  in  ques- 
tion? On  the  part  of  the  plaintiff  they  are:  (1)  that  he 
will  mine  on  a  certain  piece  of  ground  staked  out  by  the 
agent  of  the  company;  (2)  that  he  will  clean,  sack,  and 
put  in  the  orehouse  all  ore  mined  by  him;  (3)  that  he  will 
timber  any  ground  worked  or  caused  to  be  worked  by  him. 
On  the  part  of  the  defendant  the  stipulations  are:  (1) 
that  it  will  pay  plaintiff  twenty- three  dollars  a  ton  for  ore 
mined  by  him  when  cleaned,  sacked,  and  put  in  the  ore- 
house;  (2)  that  it  will  furnish  a  team  to  haul  all  necessary 
timber  for  the  mine,  and  ore  to  the  warehouse  of  the  com- 
pany; and  (3)  that  it  will  not  deprive  plaintiff  of  his  con- 
tract and  give  it  to  another.  These  are  all  the  stipula- 
tions on  the  part  of  either  party.  The  contract  makes  no 
provision  for  its  duration,  or  the  area  of  ground  the  plain- 
tiff shall  mine  out,  or  what  quantity  of  ore  defendant  shall 

BOB.-**. 
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receive  and  pay  for;  and  there  is  nothing  in  the  language 
used  to  define  the  term  of  plaintiff's  employment,  or  to  in- 
dicate that  the  contract  was  for  an  entire  and  specific  un- 
dertaking. Upon  these  questions  it  is  entirely  silent,  and, 
perhaps,  designedly  so.  It  may  be  neither  party  was 
willing  to  be  bound  in  these  particulars.  The  mining 
scheme,  which  was  the  subject  of  the  contract,  was  a  mere 
experiment  The  parties  to  it  were  equally  ignorant, 
when  they  made  the  agreement,  as  to  the  extent  of  the 
mine,  the  quantity  of  ore  in  the  ground,  or  whether  it 
could  be  profitably  mined  and  handled.  The  plaintiff,  af- 
ter prospecting,  might  determine  that  he  could  not  mine 
at  a  profit,  or  he  might  find  more  ore  than  defendant 
could  handle  or  dispose  of  in  the  market  at  a  profit  to 
itself.  Under  these  circumstances  it  is  easy  to  conceive 
that  plaintiff  might  have  been  unwilling  to  bind  himself  to 
perform  any  definite  amount  of  work  or  mine  out  any 
given  quantity  of  ore;  and  it  is  equally  easy  to  find  a  mo- 
tive for  defendant's  refusal  to  agree  to  receive  and  pay  for 
any  definite  quantity  of  ore.  If,  then,  we  should  construe 
the  contract  so  as  to  bind  the  plaintiff  to  mine  out  all  the 
ore  to  be  found  in  the  ground  described,  or  the  defendant 
to  take  and  pay  for  the  same,  we  should  be  in  danger  of 
imposing  a  liability  which  both  parties  purposely  declined 
to  assume.  And  if  it  be  admitted  that  the  parties  contem- 
plated or  expected  that  the  arrangement  should  continue 
until  all  the  ore  was  mined  out,  it  by  no  means  follows 
that  we  are  at  liberty  to  treat  the  agreement  as  con- 
taining a  covenant  to  that  effect,  when  they  have  each 
purposely  or  unintentionally  omitted  any  stipulation  upon 
the  subject. 

"Where  parties  have  entered  into  written  engagements 
with  express  stipulations,*'  says  Lord  Denman,  "it  is 
manifestly  not  desirable  to  extend  them  by  implications: 
the  presumption  is  that,  having  expressed  some,  they  have 
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expressed  all  the  conditions  by  which,  they  intend  to  be 
bound  under  that  instrument  It  is  possible  that  each 
party  to  the  present  instrument  may  have  contracted  on 
the  supposition  that  the  business  would  in  fact  be  carried 
on,  and  the  service  in  fact  continued,  during  the  three 
years,  and  yet  neither  party  might  have  been  willing  to 
bind  themselves  to  that  effect:  and  it  is  one  thing  for  the 
court  to  effectuate  the  intention  of  the  parties  to  the  extent 
to  which  they  may  have,  even  imperfectly,  expressed 
themselves,  and  another  to  add  to  the  instrument  all  such 
covenants  as  upon  a  full  consideration  the  court  may  deem 
fitting  for  completing  the  intentions  of  the  parties,  but 
which  they,  either  purposely  or  unintentionally,  have 
omitted.  The  former  is  but  the  application  of  a  rule  of 
construction  to  that  which  is  written;  the  latter  adds  to 
the  obligations  by  which  the  parties  have  bound  them- 
selves, and  is  of  course  quite  unauthorized,  as  well  as 
liable  to  great  practical  injustice  in  the  application.  The 
breach  here  assigned  by  the  plaintiff  assumes  that  the  de- 
fendant, at  however  great  loss  to  himself,  was  bound  to 
continue  his  business  for  three  years:  but  the  defendant 
has  not  covenanted  to  do  so":  Aspdin  v.  Austin,  48  Eng. 
C.  L.  (5  Q.  B.),  682.  Looking,  then,  at  the  expressed  terms 
of  the  agreement  and  its  nature  and  subject  matter,  it 
seems  to  us  clear  that  it  does  not  bind  and  was  not  intended 
to  bind  the  defendant  to  permit  and  allow  plaintiff  to  mine 
out  all  the  ore  to  be  found  in  the  ground  referred  to,  and 
to  receive  and  pay  for  the  same,  but  is  a  simple  contract 
of  employment  for  an  indefinite  time,  which  could  be  dis- 
solved at  the  pleasure  of  the  defendant  at  any  time  it  saw 
proper  to  shut  down  its  mine:  1  Lawson's  Bights  and 
Remedies,  §  282;  Harper  v.  Bassard,  118  Mass.  187;  Lord  v. 
Goldberg,  81  Cal.  596,  15  Am.  St  Rep.  82,  22  Pac.  1126; 
Orr  v.  Ward,  78  BL  318;  Aspdin  v.  Austin,  48  Eng.  0.  L* 
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670;  Howard  v.  East  Tennessee  Railway  Company,  01  Ala. 
268,  8  So.  86a 

Much  stress  was  laid,  at  the  argument,  on  the  stipula- 
tion that  defendant  should  not  deprive  plaintiff  of  his  con- 
tract and  give  it  to  another,  as  evincing  an  intention  that 
he  should  have  the  right  to  mine  out  all  the  ore  to  be 
found  in  the  ground  described  in  the  contract,  but  we 
think  it  can  bear  no  such  construction.  The  stipulation 
seems  to  have  been  inserted  in  the  contract  to  secure  a 
preference  to  the  plaintiff  in  the  work  of  mining  that  par- 
ticular piece  of  ground  so  long  as  the  company  should 
continue  its  business  and  need  the  ore  therefrom,  but  not 
to  obligate  it  to  operate  the  mine,  and  receive  and  pay  for 
ore  mined  by  plaintiff,  for  any  definite  length  of  time. 
There  is  nothing  in  this  stipulation  which  either  expressly 
or  by  implication  prohibited  the  defendant  from  discon- 
tinuing the  operation  of  the  mine  at  its  pleasure,  but  only 
that  so  long  as  the  mine  should  be  in  operation  and  it  was 
receiving  and  handling  ore  from  the  land  described  in  the 
contract  it  was  bound  to  give  plaintiff  the  preference  in 
working  it  This,  it  seems  to  us,  is  the  manifest  object 
of  the  stipulation.  It  follows  from  what  has  been  said 
that  the  court  below  was  in  error  in  construing  the  con- 
tract as  a  binding  obligation  on  the  defendant  to  permit 
plaintiff  to  mine  out  all  the  ore  contained  in  the  land  de- 
scribed therein,  and  for  this  reason  the  judgment  must  be 

reversed  and  a  new  trial  awarded. 

Reversed. 
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h  Eyidktcb — Joiht  aitd  Several  Indictment. — Where  two  or  more  persona 
are  jointly  indicted  for  a  crime  which  is  in  its  nature  several,  each  mast 
be  tried  upon  the  evidence  tending  to  show  his  guilt  or  innocence,  without 
reference  to  the  disposition  of  the  case  against  his  codefendant,  and  the 
conviction  of  one  is  not  evidence  against  the  other. 

%  Abortion — Instbuctxonb  to  Juby — Assuming  Disputed  Facts. —  On  a  trial 
for  manslaughter  while  committing  abortion,  an  instruction  which  as- 
sumes as  a  fact  the  criminal  intimacy  of  defendant  and  the  deceased  is 
reversible  error,  where  such  a  relation  is  not  admitted. 

3.  CONSTITUTIONAL  RlGHT  TO  MEET  WITNESSES  —  DEPOSITION  —  &T AT*  CONSTI- 
TUTION, Article  I,  {  11.— The  right  secured  to  every  defendant  by  article 
I,  $  11  of  the  State  Constitution  "to  meet  the  witnesses  face  to  face,"  is 
satisfied  when  at  some  stage  of  proceedings  he  is  confronted  with  the  wit- 
ness, and  given  an  opportunity  for  cross-examination.  It  is  not  necessary 
always  that  the  witness  testify  in  the  presence  of  the  jury,  but  it  may  be 
by  deposition,  with  the  defendant's  consent,  as  was  the  fact  in  this  case. 

Appeal  from  Multnomah:  M.  G.  Munly,  Judge. 

Charles  A.  Bowker,  having  been  convicted  of  man- 
slaughter by  procuring  an  abortion  to  be  performed  on 
Helen  H.  Wilson,  appeals.  Reversed. 

Messrs.  Edward  MendenhcM,  and  John  L.  McGinn  (Mr.  K 
J.  MendenhaU  on  the  brief),  for  Appellant 

Messrs.  Geo.  E.  Chamberlain,  attorney-general,  and  WU- 
son  T.  Hume,  district  attorney,  for  the  State. 

Opinion  by  Mb.  Chief  Justice  Bean. 

1.  The  defendant  was  jointly  indicted  with  one  Mrs. 
Vann  for  the  crime  of  manslaughter,  alleged  to  have  been 
committed  by  means  of  a  criminal  abortion  upon  one  Helen 
Wilson,  from  the  effects  of  which  she  died.     The  defend- 
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ants  demanded  separate  trials,  and,  Mrs.  Vann  having 
been  first  tried  and  convicted,  her  conviction  was  given 
in  evidence  by  the  state  on  the  trial  of  the  present  defend- 
ant Apprehending  an  unfavorable  inference  from  this 
evidence,  and  desiring  to  avert  any  injurious  consequence 
which  might  result  to  the  defendant  therefrom,  his  counsel 
requested  the  court  to  instruct  the  jury  that  "it  does  not 
follow  that  because  the  defendant  Vann  has  been  convicted 
of  the  crime  charged,  the  defendant  C.  A.  Bowker  is 
guilty."  This  the  court  gave,  with  the  following  qualifica- 
tion: "But  this  fact  may  be  taken  into  consideration  with 
the  other  circumstances  of  the  case."  The  giving  of  the 
instruction  as  thus  modified  is  assigned  by  the  defense  as 
error.  If  we  do  not  misapprehend  the  view  of  the  trial 
court,  as  indicated  by  this  instruction,  it  was  of  the  opinion, 
and  intended  the  jury  should  understand,  that  the  convic- 
tion of  Mrs.  Vann  was  competent  evidence  tending; to  show 
defendant's  guilt  This  must  have  been  what  it  meant,  or 
the  instruction  requested  by  the  defendant  would  not  have 
been  modified  in  the  manner  stated.  The  court  evidently 
was  of  the  opinion,  and  intended  to  instruct  the  jury,  that 
while  the  guilt  of  the  defendant  did  not  follow  as  a  nec- 
essary consequence  from  the  conviction  of  his  codefendant, 
yet  they  might  properly  consider  such  conviction  along 
with  the  other  evidence  in  the  case  as  tending  to  show  his 
guilt.  In  this  the  court  was  in  grave  error.  Although 
jointly  indicted,  the  crime  with  which  the  defendants  were 
charged  was  in  its  nature  several,  and  one  of  them  could 
have  been  acquitted,  and  the  other  convicted.  Competent 
and  satisfactory  evidence  against  one  was  not  necessarily 
so  as  against  the  other;  and  no  rule  of  law  is  better  settled 
than  that  where  two  or  more  persons  are  jointly  charged 
in  the  same  indictment  with  the  commission  of  a  crime 
which  is  in  its  nature  several,  each  must  be  tried  upon  the 
evidence  legally  tending  to  show  his  guilt  or  innocence, 
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without  reference  to  the  disposition  of  the  case  against  his 
oodefendant,  and  the  confession  01*  conviction  of  one, 
either  by  plea  of  guilty  or  upon  the  testimony,  cannot  be 
used  as  criminating  evidence  against  the  other:  Wharton 
on  Criminal  Evidence,  §  699;  Klein  v.  People,  31  N.  Y.  229; 
People  v.  McQuade,  110  N.  Y.  284,  1  L.  R  A.  273,  18  N.  E. 
156;  State  v.  Weasel,  30  La.  Ann.  919;  Bufer  v.  State,  25 
Ohio  St  464;  People  v.  Stevens,  47  Mich.  411',  11  N.  W.  220; 
Lyon  v.  State,  22,  Ga.  899.  Under  any  other  rule  the  guilt 
of  a  defendant  jointly  indicted  with  another,  if  he  should 
happen  to  be  tried  subsequent  to  his  codefendant,  might 
depend  upon  the  result  of  a  trial  over  which  he  had  no 
oontrol,  io  which  he  was  not  a  party,  and  in  which  he  had 
no  right  to  appear  or  make  a  defense.  The  district  attor- 
ney argued  that  all  the  court  meant  by  the  instruction 
complained  of  was  that  the  conviction  of  Mrs.  Vann,  who 
was  a  witness  for  the  state,  might  be  considered  by  the 
jury  as  evidence  affecting  her  credibility.  But  we  are 
unable  to  so  understand  the  language  used;  the  court  was 
not  instructing  the  jury  on  the  weight  of  the  evidence,  or 
Hie  credibility  of  witnesses,  at  the  time  this  instruction 
was  given,  but  as  to  the  effect  of  Mrs.  Vann's  conviction  as 
an  element  in  the  case  against  the  defendant;  and  the  jury 
must  have  understood  the  instruction  to  authorize  them  to 
oonsider  such  conviction  as  evidence  tending  to  show  his 
guilt.  This,  in  our  opinion,  was  error,  for  which  the  cause 
must  be  reversed. 

2.  There  being  evidence  on  the  trial  from  which  the 
jury  might  properly  find  that  the  defendant  and  Miss  Wil- 
son had  been  criminally  intimate,  defendant's  counsel  re- 
quested the  court  to  instruct  the  jury  that  "even  if  the 
jury  find  that  the  defendant  C.  A.  Bowker  had  criminal 
intercourse  with  Helen  Wilson,  you  cannot  convict  him  of 
the  charge  in  the  indictment/'  which  the  court  gave,  add- 
ing thereto,  however,  "but  the  fact  that  the  defendant 
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had  criminal  intercourse  with  the  deceased  is  a  fact  to  be 
taken  into  consideration,  together  with  the  other  circum- 
stances of  the  case,  in  determining  the  question  of  guilt." 
Upon  the  same  matter  the  defendant's  counsel  also  re- 
quested the  court  to  instruct  the  jury  that  "even  if  the 
jury  find  beyond  a  reasonable  doubt  that  before  Helen 
Wilson  went  to  Mrs.  Vann's  to  have  the  alleged  criminal 
operation  performed,  she  and  the  defendant  Bowker  had 
sexual  intercourse,  but  have  a  reasonable  doubt  as  to 
whether  the  defendant  sent  or  had  Helen  Wilson  go  there 
for  that  purpose,  you  must  find  the  defendant  not  guilty." 
The  court  refused  this  instruction  as  asked,  but  gave  it 
with  this  qualification:  "But  the  circumstance  that  Helen 
Wilson  and  the  defendant  had  sexual  intercourse,  as  I 
stated  before,  is  a  question  which  you  have  a  right  to  take 
into  consideration,  together  with  other  testimony  in  the 
case,  in  making  up  your  verdict."  We  are  of  the  opinion 
that  each  of  the  instructions  above  referred  to,  as  given 
by  the  trial  court,  is  obnoxious  to  the  objection  made  by 
defendant's  counsel  that  they  assume  as  a  fact  the  criminal 
intimacy  of  the  defendant  and  Helen  Wilson.  This  was 
an  important  question  in  the  case,  and,  while  there  was 
ample  evidence  from  which  the  jury  could  have  found  such 
relation  to  have  existed,  it  was  not  an  admitted  fact,  and 
the  question  was  therefore  for  the  jury  and  not  the  court. 
Language  of  this  kind,  when  used  by  a  court  before  a  jury 
in  reference  to  a  contested  question  of  fact  in  the  case,  is 
always  highly  improper.  "The  jury,  under  our  system," 
says  Stone,  J.,  "is  the  only  tribunal  which  passes  on  con- 
troverted facts  in  courts  of  law;  and  until  the  verdict  is 
rendered,  no  such  fact  is  established,  or  shown  to  exist": 
MeKenzU  v.  Branch  Bank,  28  Ala.  606,  65  Am.  Dec.  869; 
Proffatt  on  Jury  Trials,  §  316;  2  Thompson  on  Trials, 
§  2295. 

8.     But  in  order  to  eliminate  a  disputed  question  likely 
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to  present  itself  in  a  new  trial,  we  will  dispose  of  the  al- 
leged error  based  upon  the  overruling  by  the  trial  court  of 
defendant's  objection  to  the  deposition  of  Mrs.  Vann. 
The  record  discloses  that  on  the  hearing  of  an  application 
by  the  defendant  for  the  postponement  of  the  trial,  be- 
cause of  the  absence  of  a  witness,  it  appeared  from  the 
statement  of  the  district  attorney  that  Mrs.  Vann,  who 
was  then  seriously  ill  in  the  hospital,  was  about  to  undergo 
a  surgical  operation  from  the  effects  of  which  she  might 
not  recover,  or  be  physically  able  to  attend  the  trial  if  it 
should  be  postponed,  and  for  this,  among  other  reasons, 
he  objected  to  a  continuance.  But  the  defendant  ex- 
pressly consenting  in  open  court  to  the  taking  of  Mrs. 
Vann's  deposition,  the  case  was  postponed,  under  the  pro- 
visions of  section  1345  of  Hill's  Code,  until  a  future  day. 
The  deposition  of  Mrs.  Vann  was  subsequently  taken  in 
the  presence  of  the  defendant  and  his  counsel,  and  on  the 
trial  offered  in  evidence  by  the  state,  she  having  died  in 
the  mean  time.  The  objection  of  defendant  to  this  depo- 
sition is  based  upon  the  contention  that  he  had  a  constitu- 
tional right,  which  he  could  not  waive,  to  meet  the  wit- 
nesses against  him  face  to  face  on  the  trial,  in  the  pres- 
ence of  the  court  and  jury.  The  constitution  of  this  state 
provides  that  in  all  criminal  prosecutions  the  accused  shall 
have  the  right  "to  meet  the  witnesses  face  to  face":  Ar- 
ticle I,  §  11.  But  this  language  does  not  require  that  in  all 
cases  he  shall  be  confronted  with  the  witnesses  on  a  pend- 
ing trial.  The  right  secured  by  the  constitution  to  the  de- 
fendant is  "to  meet  the  witnesses  face  to  face,"  and  this 
requirement  is  satisfied  when  at  some  stage  of  the  case 
against  him  in  a  proceeding  authorized  by  law,  he  is  con- 
fronted with  the  witness,  and  given  an  opportunity  to 
cross-examine  him.  The  defendant  in  this  case  did  meet 
the  witness  face  to  face  at  the  time  her  deposition  was 
taken,  and  cross-examined  her,  so  that  there  was  no  in- 

25  0*.- A 
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fringement  of  the  constitutional  guaranty.  Whether  a 
defendant  in  a  criminal  prosecution  can  be  required,  with- 
out his  consent,  to  submit  to  the  taking  of  a  deposition  of 
a  witness  against  him,  it  is  not  now  necessary  for  us  to 
consider,  for  no  such  question  is  presented  by  this  record. 
But  all  the  authorities  agree  that  he  may  waive  the  right 
to  be  confronted  with  the  witnesses  on  the  trial,  and  some 
of  the  cases  hold  that  he  may  waive  this  right  altogether: 
1  Bishop's  Criminal  Procedure,  1099;  Cooley  on  Constitu- 
tional Limitation,  *318;  Shular  v.  State,  105  Ind.  298,  55 
Am.  Rep.  211,  4  N.  E.  870;  People  v.  FenhoUow,  5  N.  Y. 
Crim.  Rep.  41;  Williams  v.  State.  81  Wis.  292,  21  N.  W.  56; 
State  v.  Poison,  29  Iowa,  188;  State  v.  Wagner,  78  Mo.  644, 
47  Am.  Rep.  131.  We  are  of  the  opinion,  therefore,  that 
there  was  no  error  in  permitting  the  deposition  of  Mrs. 
Vann  to  be  offered  and  used  as  evidence  on  the  trial. 

The  instruction  that  to  warrant  a  conviction  upon  cir- 
cumstantial evidence  the  law  does  not  require  that  the 
jury  "  should  be  satisfied  beyond  a  reasonable  doubt  of 
each  link  in  the  chain  of  circumstances  relied  upon  to  es- 
tablish the  defendant's  guilt,"  has  been  criticised,  and  in 
some  instances  held  reversible  error:  Graves  v.  People,  Id 
Colo.  170, 32  Pac.  63;  Clare  v.  People,  9  Colo.  122, 10  Pac  799; 
Marion  v.  State,  16  Neb.  349,  20  N.  W.  289;  Leonard  v.  Ter- 
ritory, 2  Wash.  Ter.  381,  7  Pac.  872;  2  Thompson  on  Trials, 
§  2512  et  seq.  And  so  also  with  the  instruction  that  a  juror 
"is  not  at  liberty  to  disbelieve  as  a  juror  what  he  believes 
as  a  man":  People  v.  Johnson,  140  N.  Y.  850;  35  N.  E.  604; 
Gross  v.  State,  132  Ind.  65,  31  N.  E.  473;  Siberry  v.  State, 
133  Ind.  677,  83  N.  E.  681.  We  do  not,  however,  deem  it 
important  or  necessary  at  this  time  to  pass  upon  the  pro- 
priety or  effect  of  these  instructions,  as  error,  if  any,  in 
either  or  both,  can  be  avoided  on  another  trial,  which, 
from  what  has  already  appeared,  must  be  ordered. 

Reversed. 
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[Argued  October  16;  decided  November  13, 188C] 
WILSON  v.  WILSON. 

[88  Pac.  189.] 
BlLLS  AMD  NOTM— PmMUMPnOH  0*   COWHDBEATIOH  —  OODB,  ||  8188,  8100.—- 

Where  a  promissory  note  is  duly  executed  and  delivered,  a  sufficient  con* 
tideration  therefor  will  be  presumed,  though  none  is  expressed. 

Appeal  from  Douglas:  J.  C.  Fullerton,  Judge. 

This  in  an  action  in  behalf  of  the  estate  of  Daniel  Wil- 
son, deceased,  brought  by  Geo.  W.  Wilson,  as  the  admin- 
istrator thereof,  by  appointment  of  a  probate  court  in  the 
State  of  Washington,  against  the  defendant,  upon  his 
promissory  note,  executed  on  December  twenty-third, 
eighteen  hundred  and  eighty -eight,  and  made  payable  to 
the  said  Daniel  Wilson,  now  deceased,  on  or  before  twelve 
months  after  date.  The  defendant,  by  his  answer,  denies 
the  execution  of  said  note  and  his  liability  thereon,  and 
for  a  further  and  separate  defense  alleges,  in  substance, 

that  on  or  about  the  day  of ,  eighteen  hundred 

and  eighty -eight,  the  defendant  W.  C.  Wilson,  and  Daniel 
Wilson,  his  father,  were  stockholders  in  the  Green  Moun- 
tain Mining  Company;  that  at  said  time  they  entered  into 
a  partnership  agreement  whereby  they  were  to  take  charge 
of  the  company's  mine  and  operate  the  same  as  equal 
partners;  that  the  father  was  to  furnish  sufficient  money 
to  put  the  mine  in  paying  condition,  and  to  run  the  same, 
and  was  to  look  to  the  partnership  venture  for  his  reim- 
bursement; that  he  expended  about  twenty-three  hundred 
and  eighty  dollars  in  the  business,  and  afterwards  with- 
drew from  the  partnership,  and  the  son  promised  to  pay 
him  the  amount  thus  expended  on  condition  that  he  should 

Hon.— The  presumptions  applicable  to  a  suis  on  a  nssjotlaMe  instrument  are  pss> 
ssntsd  in  a  note  to  Ckmmarcial  Bank  v.  Jhwgwyn  ( N.  C),  17  L.  B.  ▲.  326.— RsrosTma. 
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make  it  out  of  the  mine;  that  defendant  made  and  delivered 
his  note  substantially  as  set  forth  in  the  complaint,  upon 
the  condition  that  it  was  not  to  take  effect,  and  that  de- 
fendant was  in  nowise  to  be  bound  by  it,  until  the  mine 
should  yield  a  sufficient  amount  to  pay  the  same,  over  and 
above  the  expenses  incurred  in  operating  it,  and  that  in 
the  mean  time  the  note  was  to  be  held  merely  as  a  memo- 
randum; that  the  son  has  used  and  is  still  using  all  the 
means  in  his  power  to  make  said  mine  pay,  and  has  ex- 
pended a  large  amount  of  time,  labor,  and  money  thereon, 
but  that  it  has  not  paid  expenses;  and  further  alleges  that 
there  was  no  consideration  for  the  note.  The  reply  puts 
in  issue  the  material  allegations  of  the  answer. 

Upon  the  issues  thus  joined,  a  trial  was  bad  without  a 
jury,  and  the  court,  after  hearing  the  evidence,  made  the 
following 

FINDINGS  OP  PACT, 

"First,  that  in  the  year  eighteen  hundred  and  eighty- 
eight,  and  for  some  time  prior  thereto,  defendant  and  one 
Daniel  Wilson  were  partners  in  the  Green  Mountain  Mine, 
in  Douglas  County,  Oregon,  and  did  operate  the  said 
mine  as  such  partners.  Second,  that  at  or  shortly  before 
the  time  the  promissory  note  was  executed,  upon  which 
the  action  in  this  case  is  brought,  the  said  Daniel  Wilson 
withdrew  from  said  partnership  arrangement,  and  that 
thereafter  the  defendant  herein  conducted  said  mining 
business  on  his  own  account,  but  that  there  was  no  formal 
dissolution  of  the  partnership  between  said  Daniel  Wilson 
and  the  defendant,  and  no  settlement  of  the  partnership 
affairs  between  said  parties,  other  than  the  execution  and 
delivery  to  the  said  Daniel  Wilson  by  the  defendant  of 
two  promissory  notes  amounting  in  the  aggregate  to 
twenty-three  hundred  and  eighty  dollars,  one  of  which  is 
the  note  upon  which  this  action  is  brought  Third,  that 
on  the  twenty-third  day  of  December,  eighteen  hundred 
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and  eighty-eight,  the  said  defendant  made,  delivered,  and 
executed  to  the  said  Daniel  Wilson  his  certain  promissory 
note  for  the  sum  of  five  hundred  and  eighty  dollars,  pay- 
able on  or  before  twelve  months  after  date,  to  the  order 

of  said  Daniel  Wilson,  with  interest  from  maturity  at 

per  cent  per  annum,  payable  in  gold  coin  at  the  Douglas 
County  Bank,  at  Roseburg,  Oregon.  The  said  note  fur- 
ther provided  that  in  case  suit  was  instituted  to  collect 
the  same,  that  defendant  would  pay  such  sum  as  the  court 
would  adjudge  reasonable  as  attorney's  fee  in  said  suit. 
Fourth,  that  at  the  time  the  said  note  referred  to  in  the 
last  finding  of  fact  was  executed  by  defendant  the  defend- 
ant was  in  possession  as  sole  owner  of  the  mine  and  the 
mining  property  mentioned  in  the  first  finding  of  fact 
herein,  under  an  agreement  with  the  said  Daniel  Wilson 
that  said  Daniel  Wilson  should  have  no  further  interest 
as  a  partner  with  defendant  in  the  operating  of  said  min- 
ing property.  Fifth,  that  on  the  fourteenth  day  of  No- 
vember, eighteen  hundred  and  ninety,  the  said  Daniel 
Wilson  died  in  the  State  of  Washington,  intestate.  Sixth, 
that  on  the  ninteenth  day  of  December,  eighteen  hundred 
and  ninety,  the  plaintiff  herein  was,  by  the  probate  court 
of  Pacific  County,  Washington,  appointed  administrator  of 
the  estate  of  Daniel  Wilson,  deceased,  and  plaintiff  is  now, 
and  has  been  since  the  date  last  aforesaid,  acting  as  ad- 
ministrator of  said  estate.  Seventh,  that  said  promissory 
note  nor  any  part  thereof  has  been  paid,  and  that  the 
same  is  now  due.  Eighth,  that  one  hundred  dollars  is  a 
reasonable  attorney's  fee  for  bringing  said  action  upon 
said  promissory  note. 

CONCLUSION  OP  LAW. 

That  plaintiff,  as  administrator  of  said  estate  of  Daniel 
Wilson,  deceased,  is  entitled  to  recover  from  the  defend- 
ant, for  the  use  and  benefit  of  said  estate,  the  sum  of  five 
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hundred  and  eighty  dollars,  with  interest  thereon  at  the 
rate  of  eight  per  cent,  per  annum,  from  December  twenty- 
fourth,  eighteen  hundred  and  eighty-nine,  and  the  further 
sum  of  one  hundred  dollars  as  attorney's  fee  for  bringing 
said  action.  Upon  motion  of  plaintiff,  judgment  was  ren- 
dered, based  upon  these  findings,  in  his  favor  and  against 
defendant  for  the  sum  of  seven  hundred  and  thirty -five 
dollars,  with  interest  thereon  from  August  first,  eighteen 
hundred  and  ninety-three,  at  the  rate  of  eight  per  cent 
per  annum,  and  the  further  sum  of  one  hundred  dollars 
attorney's  fee,  and  the  costs  and  disbursements,  and  from 
this  judgment  the  defendant  appeals.  Affirmed. 

Opinion  by  Mr.  Justice  Wolverton. 

It  is  claimed  by  counsel  for  defendant  that  the  findings 
of  fact  do  not  support  the  conclusions  of  law  and  judg- 
ment of  the  lower  court,  because,  first,  the  first  and  second 
findings  of  fact  show  that  the  note  in  question  was  with- 
out legal  or  sufficient  consideration;  and,  second,  the  third 
finding  of  fact  does  not  show  that  the  note  sued  on  was 
given  for  value,  and,  therefore,  does  not  show  a  considera- 
tion for  the  note.  The  further  objection  is  made  that  the 
action  is  prosecuted  by  a  foreign  administrator,  and  that 
he  is  without  authority  to  sue  in  the  courts  of  this  state. 
As  to  the  contention  of  counsel  regarding  the  first  and 
second  findings  of  fact,  and  that  a  foreign  administrator 
cannot  sue  in  the  courts  of  this  state,  the  decision  of  this 
court  in  the  case  of  Qeo.  W.  Wilson,  administrator,  v.  W.  (X 
Wilson  and  Mary  Jane  Wilson,  arising  out  of  the  same  trans- 
action as  the  case  at  bar,  and  just  decided  (ante,  p.  251),  is 
decisive  of  both  questions  adversely  to  their  contention,  it 
being  held  that  the  latter  question  was  waived  by  failing 
to  demur  to  the  complaint 

The  first  second,  and  fourth  findings  of  fact  should  all 
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be  considered  together  in  this  connection.  The  third  find- 
ing of  fact  is,  in  substance,  that  on  the  twenty-third  day 
of  December,  eighteen  hundred  and  eighty-eight,  the  de- 
fendant made,  executed,  and  delivered  to  the  said  Daniel 
Wilson  his  promissory  note  for  the  sum  of  five  hundred 
and  eighty  dollars,  payable  to  the  order  of  said  Daniel 
Wilson,  with  interest,  etc.  This  finding  shows  a  valid 
promissory  note  under  the  statute  of  this  state.  It  is 
provided  (Hill's  Code,  §  3188,)  that  "all  notes  in  writing 
made  and  signed  by  any  person,  whereby  he  shall  promise 
to  pay  to  any  other  person  or  his  order,  or  unto  the  bearer, 
any  sum  of  money  therein  mentioned,  shall  be  due  and 
payable  as  therein  expressed,  and  shall  have  the  same 
effect,  and  be  negotiable  in  like  manner,  as  inland  bills  of 
exchange,  according  to  the  custom  of  merchants."  Sec- 
tion 3190  further  provides  that  "the  payees  and  endorsers 
of  every  such  note  payable  to  them  or  their  orders,  and 
the  holders  of  every  such  note  payable  to  bearer,  may 
maintain  actions  for  the  sums  of  money  therein  mentioned, 
in  like  manner  as  in  cases  of  inland  bills  of  exchange,  and 
not  otherwise."  Such  an  instrument  imports  a  considera- 
tion, and  will  be  presumed  to  have  been  executed  for  value 
received  unless  the  contrary  is  shown.  It  is  held  in  Carn- 
wright  v.  Gray  et  al.  127  N.  Y.  96,  24  Am.  St.  Rep.  424,  27 
N.  E.  835,  12  L  R  A.  845,  under  a  statute  almost  iden- 
tical with  ours,  that  the  words  "value  received"  need  not 
appear  on  the  face  of  the  note,  as  the  words  express  only 
what  the  law  implies.  See  also  Flint  v.  Phipps,  16  Or.  448, 
19  Pac.  548;  Pinney  v.  King,  21  Minn.  514.  The  court  hav- 
ing found  the  due  execution  and  delivery  of  a  promissory 
note,  a  sufficient  consideration  therefore  is  presumed ;  and 
there  being  no  evidence  to  overcome  such  presumption, 
the  finding  supports  the  judgment  The  judgment  of  the 
court  below  is  affirmed.  Affirmed. 
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[Derided  September  10, 1894;  rehearing  dented.] 
BELLINGER  *.  THOMPSON. 

[aC.87Pao.714.] 

EXECUTOR8   AIT©  ADMINISTRATORS  — Po  WEE  OF  COUETY  COURT  TO  REQUIRE 

45  Is?  Bonn— Code,  {{  895, 1100. — The  county  court  may,  when  it  has  reason  to 

believe  that  an  estate  has  been  or  will  be  mismanaged  or  fradulently  ad- 
ministered, require  an  executor  to  give  a  bond,  on  a  proper  application  by 
a  legatee  or  creditor,  notwithstanding  an  express  declaration  in  the  will 
that  no  bonds  or  security  shall  be  required  of  the  executor.  This  power 
is  clearly  conferred  on  the  court  by  the  terms  of  sections  806  and  1100, 
Hill's  Code,  whereby  the  court  is  given  general  control  oyer  executors  and 
required  to  see  to  it  that  their  duties  are  faithfully  performed. 

L  Executor's  Bowd— Liability  or  Sueeties.— A  bond  voluntarily  given  for 
the  faithful  performance  of  his  duties  by  an  executor,  which  contains  no 
provisions  that  are  either  unauthorized  by  law  or  against  public  policy, 
is  valid  as  a  common-law  obligation,  though  the  court  had  no  authority 
to  require  such  a  bond. 

3.  Executor's  Bonn  —  Liability  of  Sureties— Estoppel.— Where  an  exec- 

utor, who  is  also  appointed  trustee  to  convert  assets  into  cash  and  pay 
over  the  proceeds  as  directed,  assumes  such  duties  in  the  capacity  of  exec- 
utor, his  sureties,  in  an  action  on  his  bond,  cannot  escape  liability  by 
claiming  that  he  was  acting  as  trustee  and  not  as  executor,  for  both  he 
and  they  are  estopped  by  his  conduct  from  questioning  the  capacity  in 
which  he  acted. 

4.  Executor's  Bonn — Liability  of   Sueeties.— Sureties  on  an  executor's 

bond  conditioned  for  the  faithful  performance  of  his  duties  according  to 
law  are  liable  for  assets  misapplied  before  the  execution  of  the  bond. 

6.  Executor's  Bonn — Poweb  of  Court  to  Release  Sureties — Code,  {{  1006, 
1007.— After  an  executor's  bond  has  been  given  those  who  are  interested 
in  the  estate  have  a  vested  interest  in  such  bond,  and  it  is  not  within  the 
power  of  the  court  to  release  the  sureties  thereon,  or  to  affect  their 
liability,  except  by  some  statutory  provision.  In  Oregon  the  only  method 
provided  for  releasing  or  discharging  a  surety  before  the  discharge  of  the 
executor  is  found  in  sections  1006, 1007  of  Hill's  Code,  and  any  order  of 
the  county  court  attempting  to  otherwise  release  such  sureties  from 
liability  is  entirely  void. 

6.  Pbactwb  n  Supreme  Court— Waiver  of  Objectiok.— An  objection  that 
an  action  against  the  sureties  on  an  executor's  bond  should  have  been 
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brought  is  the  name  of  the  wards,  instead  of  in  the  name  of  their  guar- 
dian, cannot  be  first  raised  on  appeal.* 

7.  Exbcutob's  Acoouvts— CoxcLusrrarsss  of  Fwal  Settlkmewt.— A  decree 
of  final  settlement  of  an  executor's  accounts  is  conclusive,  not  only  upon 
the  executor,  but  also  upon  the  sureties,  in  the  absence  of  fraud. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  brought  by  Chas.  Byron  Bellinger,  as 
guardian  of  Linda  and  Ben  Campbell  Holladay,  minor 
children  of  Esther  Holladay,  deceased,  against  David  P. 
Thompson,  Frank  Dekum,  and  Wm.  W.  Spaulding,  as 
sureties  on  official  bonds  of  Ruf  us  Ingalls,  executor  of  the 
will  of  said  Esther  Holladay,  to  recover  the  sum  of  twelve 
thousand  five  hundred  and  fifty-eight  dollars  and  nine 
cents,  ascertained  and  found  to  be  due  to  his  wards  from 
said  executor  on  final  settlement.  The  facts  are  that  on 
April  fifth,  eighteen  hundred  and  eighty -nine,  the  said 
Esther  Holladay  died  leaving  a  will  whereby  she  devised 
and  bequeathed  all  her  property  to  Ingalls,  upon  "trust 
to  sell  and  convert  the  same  into  cash,  and,  after  paying 
all  testamentary  expenses  and  just  indebtedness,  and  mak- 
ing final  settlement  of  said  estate,  to  pay  over  all  moneys 
so  realized  to  the  guardian  of  her  children,  Linda  and  Ben 
Campbell  Holladay,  to  be  held,  managed,  and  expended  by 
such  guardian  for  their  benefit"  She  appointed  Ingalls 
sole  executor  thereof,  and  charged  him,  both  as  trustee 
and  as  executor,  with  the  execution  in  his  several  capaci- 
ties of  the  various  trusts  reposed  in  him,  and  expressly 
directed  that  no  bonds  should  be  required  of  him.  The 
will  was  admitted  to  probate,  and  letters  testamentary 
issued  to  Ingalls,  who  duly  qualified  as  executor,  and  en- 
tered upon  the  discharge  of  his  duties  on  the  twenty-first 
day  of  April,  eighteen  hundred  and  eighty-nine,  without 

•To  the  same  effect  see  Wilton  r.  WQtom, »  Or.  2H—  Reports*. 
25  0*.— 4L 
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bonds,  and  continued  so  to  act  until  January  twenty-ninth, 
eighteen  hundred  and  ninety-one,  when  the  plaintiff,  as 
such  guardian,  filed  a  petition  in  the  county  court  charging 
Ingalls  with  an  abuse  of  his  trust,  and  praying  that  he  be 
required  to  file  his  final  account,  and  pending  the  settle- 
ment thereof  to  deposit  the  money  in  his  hands  belonging 
to  the  estate  in  some  bank  of  deposit,  to  be  paid  out  only 
as  the  court  might  direct,  or  that  he  be  required  to  give  a 
good  and  sufficient  bond  to  account  for  the  money  received 
by  him  to  the  use  of  such  guardian,  and  for  such  further 
order  and  relief  as  to  the  court  might  seem  proper. 
Thereafter  such  proceedings  were  had  on  said  petition  and 
Ingalls'  answer  thereto  that  on  March  twenty-seventh, 
eighteen  hundred  and  ninety-one,  the  county  court  ordered 
and  required  Ingalls  to  file  a  good  and  sufficient  bond  as 
such  executor,  in  the  sum  of  twenty-five  thousand  dollars, 
4 'for  the  faithful  execution  of  the  trust  reposed  in  him  as 
executor  of  the  last  will  and  testament  of  said  Esther  Hol- 
laday,  deceased,  according  to  law."  In  obedience  to  this 
order,  Ingalls,  on  April  thirteenth,  eighteen  hundred  and 
ninety-one,  filed  his  bond  in  due  form  with  one  Julius  Loew- 
enberg  as  surety,  which  bond  was  approved  by  the  county 
court  Afterwards,  and  on  the  twenty-third  of  the  same 
month,  on  the  application  of  Ingalls,  the  county  court,  with- 
out notice  to  or  the  consent  of  said  guardian,  made  an  order 
allowing  him  to  substitute  for  the  bond  theretofore  given 
with  Loewenberg  as  surety,  one  with  the  defendants 
Thompson  and  Dekum  as  sureties,  and  ordered  the  first 
bond  canceled  and  the  surety  discharged. 

The  Thompson  and  Dekum  bond  was  thereupon  exe- 
cuted, filed,  and  approved  by  the  county  court  as  a  substi- 
tute for  the  Loewenberg  bond.  Thereafter,  and  on  the 
fourth  day  of  August  following,  upon  another  application 
by  Ingalls,  the  county  court,  with  notice  to  but  without 
the  consent  of  the  guardian,  made  another  order  allowing 
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and  permitting  Ingalls  to  file  a  third  bond  with  the  de- 
fendant Spaulding  as  surety,  and  relieving  Thompson  and 
Dekum  from  liability  on  their  bond  on  account  of  any 
future  acts  of  Ingalls  as  executer.  The  Thompson  and 
Dekum  bond  and  the  Spaulding  bond  were  each  condi- 
tioned as  required  by  law,  and  each  referred  to  the  order 
of  the  county  court  of  March  twenty-seventh,  eighteen 
hundred  and  ninety -one,  requiring  Ingalls  to  give  a  bond, 
but  no  order  was  ever  made  requiring  the  execution  of 
either  of  said  bonds,  nor  were  they  made  or  executed  or 
filed  at  the  instance  or  request  of  any  person  interested  in 
the  estate  other  than  Ingalls.  The  final  accounting  of 
Ingalls  as  executer  of  the  estate  was  made  on  December 
fourteenth,  eighteen  hundred  and  ninety-two,  upon  con- 
sideration of  which  it  was  found  and  decreed  by  the  court 
that  there  was  a  balance  in  his  hands  as  such  executor, 
after  allowing  all  proper  credits,  of  twelve  thousand  five 
hundred  and  fifty-seven  dollars  and  nine  cents,  and  that 
there  were  claims  against  the  estate  still  unpaid  amounting 
to  two  thousand  six  hundred  and  thirteen  dollars  and 
twenty-two  cents.  In  the  settlement  of  this  account  the 
sum  of  seven  thousand  eight  hundred  and  ninety-seven 
dollars  and  eighty  cents,  which  had  been  paid  out  by 
Ingalls  on  alleged  claims  against  the  estate,  principally 
in  his  own  favor,  prior  to  the  order  of  the  county  court 
requiring  him  to  give  bonds,  was  disallowed  and  he  was 
charged  therewith.  The  order  of  the  county  court  on 
final  settlement  required  Ingalls  to  pay  and  discharge 
the  outstanding  claims  amounting  to  two  thousand  six 
hundred  and  thirteen  dollars  and  twenty-two  cents,  and 
to  pay  the  balance  of  nine  thousand  nine  hundred  and 
forty-three  dollars  and  eighty -seven  cents  to  the  plaintiff 
as  guardian,  and  directed  that  upon  the  filing  of  the 
proper  receipts  from  the  claimants  and  guardian  his  bond 
should  be  exonerated.     On  appeal  to  the  circuit  court  the 
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decree  of  the  county  court  was  in  all  things  affirmed,  ex- 
cept that  the  executor  was  ordered  and  required  to  pay 
the  said  two  thousand  six  hundred  and  thirteen  dollars 
and  twenty -two  cents  to  the  guardian  to  be  by  him  dis- 
bursed to  the  claimants  entitled  thereto,  "  making  the  ag- 
gregate amount  found  to  be  due  from  the  executor  and 
ordered  to  be  paid  over  to  the  guardian  the  sum  of  twelve 
thousand* five  hundred  and  fifty-seven  dollars  and  nine 
cents. "  These  orders  having  been  disregarded,  this  action 
was  brought  against  the  sureties  upon  the  second  and 
third  bonds  filed  by  Ingalls.  The  case  was  tried  without 
the  intervention  of  a  jury,  and  judgment  rendered  in  favor 
of  plaintiff  for  the  amount  claimed  less  the  sum  of  two 
thousand  six  hundred  and  thirteen  dollars  and  twenty-two 
cents  found  due  to  the  other  claimants,  and  by  the  circuit 
court  ordered  to  be  paid  to  the  plaintiff  but  not  allowed 
in  this  action. 

The  court  held:  First,  that  the  county  court  had  power 
to  require  General  Ingalls  to  give  bond  as  executor,  not- 
withstanding the  provision  in  the  will  exempting  him 
therefrom;  and  that  its  order  for  that  purpose,  of  March 
twenty-seventh,  eighteen  hundred  and  ninety-one,  was 
valid  and  binding:  second,  that  it  had  no  power  to  substi- 
tute the  bond  with  Thompson  and  Dekum  as  sureties,  for 
that  with  Loewenberg  as  surety;  nor  the  bond  with 
Spaulding  as  surety,  for  that  with  Thompson  and  Dekum 
as  sureties;  nor  to  release  any  of  said  bonds  or  the  sure- 
ties thereon,  either  in  whole  or  in  part:  and  that  its  several 
orders  of  April  twenty-third  and  August  fourth,  eighteen 
hundred  and  ninety-one,  attempting  such  substitutions  and 
releases,  were  inoperative  and  void:  third,  that  all  three 
of  said  bonds  were  still  in  full  force  and  effect,  and  were 
cumulative  securities:  fourth,  that  the  sureties  on  each  of 
the  three  bonds  are  liable  in  this  action  for  the  full  amount 
found  due  from  General  Ingalls  as  such  executor,  and 
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directed  to  be  paid  by  the  order  of  final  settlement  of 
December  fourteenth,  eighteen  hundred  and  ninety-two, 
regardless  of  the  time  when  said  amount,  or  any  portion 
of  it,  may  have  been  used  or  misappropriated  by  said  ex- 
ecutor. 

From  this  judgment  all  parties  appeal  to  this  court; 
Bellinger  claiming  that  he  should  have  been  allowed  the 
money  found  due  to  other  claimants;  Thompson,  Dekum, 
and  Spaulding  claiming  that  the  bonds  are  all  void  for 
want  of  power  in  the  county  court  to  require  them,  and 
that  General  Ingalls  can  be  held  only  as  trustee,  and  not  at 
all  as  administrator;  and,  further,  that  the  money  wasted 
and  misapplied  was  so  disposed  of  before  any  bonds  what- 
ever were  ordered  to  be  given.  In  addition  to  these  joint 
claims,  Thompson  and  Dekum  claimed  that  Spaulding 
should  bear  the  entire  loss  because  the  money  was  lost 
either  when  Ingalls  claimed  to  have  disbursed  it,  in 
eighteen  hundred  and  ninety-one,  and  before  any  bonds 
were  signed,  or  at  the  time  of  the  final  settlement  in  De- 
cember, eighteen  hundred  and  ninety-two,  after  their  bond 
had  been  released  by  the  order  of  the  county  court;  while 
Spaulding  insisted  that  if  any  of  the  sureties  were  liable, 
they  were  all  liable.  Modified. 

Messrs.  James  FiriUy  Watson,  and  Edward  B.  Watson  (Mr. 
Benjamin  B.  Beekman  on  the  brief),  for  Appellants  Thomp- 
son and  Dekum. 

We  maintain  that  the  two  bonds  sued  on  were  not  vol- 
untary, but  were  illegally  exacted  by  the  county  court 
against  the  express  exemption  in  the  will,  and  are  void. 
The  exemption  is  as  much  a  part  of  the  will  as  any  other 
provision  in  it,  and  Mrs.  Holladay  declared  that  such  was 
her  "express  desire  and  will":  United  States  v.  Tingrey, 
5  Pet.  129;   Carsell  v.  Scott,  17  Ind.  514;  Benedict  v.  Bray, 
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2  Cal.  251,  56  Am.  Dec.  332;  Hicks  v.  Mendenhall,  17  Minn. 
475;  Holbrook  v.  Kennert,  113  Mass.  269;  State  v.  Gannon, 
84  Iowa,  822;  Palicio  v.  Eigne,  15  Or.  142;  Creamer  v.  Hol- 
brook (Ala),  11  So.  830;  Mc Bride  v.  Mclntyre,  91  Mich.  406; 
Waterman  v.  JWen,  144  111.  90. 

We  repeat  the  proposition  that  such  exemption  was  the 
exercise  of  a  personal  right  in  providing  for  the  disposi- 
tion of  property.  And  when  General  Ingalls  accepted  the 
trust  on  the  terms  prescribed  in  the  will,  and  assumed  its 
obligations,  he  became  invested  with  the  right  to  execute 
the  trust  without  giving  any  "security  or  bonds  what- 
ever," as  against  Mrs.  Holliday's  legatees  and  all  others, 
with  the  possible  exception  of  creditors.  The  settled 
rule  is  that  where  the  statute  has  made  special  provisions 
on  any  particular  subject  within  the  scope  of  the  general 
probate  jurisdiction,  no  other  power  can  be  implied.  This 
court  so  held  regarding  the  power  of  probate  courts  to 
order  the  sale  of  real  property:  Wright  v.  Edwards,  10 
Or.  301.  The  statute  does  specially  designate  the  power 
which  the  county  court  may  exercise  in  cases  like  the  pres- 
ent, and  the  way  in  which  that  power  may  be  exercised. 
Where  the  court,  upon  proper  application  for  removal  by 
any  heir,  legatee,  creditor,  or  other  person  interested  in 
the  estate,  in  writing,  and  notice  to  the  executor,  shall 
find  the  charge  that  he  "has  in  any  way  been  unfaithful 
to  or  neglected  his  trust  to  the  probable  loss  of  the  appli- 
cant *  *  *  to  be  true,  it  shall  make  an  order  removing 
such  executor  or  administrator,  and  revoke  his  letters": 
1  Hill's  Code,  §  1094.  This  is  plainly  the  only  remedy  of 
the  heir,  legatee,  creditor,  or  other  person  interested  in 
the  estate,  and  the  only  mode  in  which  the  county  court 
can  exercise  its  power  in  their  behalf.  There  are  other 
provisions  to  meet  the  contingencies  of  the  executor's  be- 
coming a  nonresident,  or  insolvent,  or  the  insufficiency  of 
his  undertaking,  but  they  are  distinct  from  the  former, 
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both  as  to  the  power  exercised  and  the  relief  afforded:  1 
Hill's  Code,  §§  1095,  1096. 

The  powers  of  the  county  court  are  not  enlarged  or 
different  proceedings  authorized  in  these  "specially  desig- 
nated" cases  by  the  general  provision  that  it  shall  have 
jurisdiction  "to  direct  and  control  the  conduct  and  settle 
the  accounts  of  executors,  administrators,  and  guardians": 
1  Hill's  Code,  §  895.  Nor  is  the  provision  that  "the  mode 
of  proceeding  is  in  the  nature  of  that  in  a  suit  in  equity, 
as  distinguished  from  an  action  at  law,"  a  grant  of  any 
equitable  jurisdiction:  Hill's  Code,  §  1078.  The  special 
enumeration  of  both  the  powers  and  methods  of  exercising 
it  in  such  cases  as  the.  present  excludes  all  other  powers 
and  modes:  Wright  v.  Edwards,  10  Or.  801. 

But  if  the  county  court  had  the  jurisdiction  to  require 
any  bond,  it  must  necessarily  have  had  the  power  to  accept 
a  substitute  and  grant  a  release:  Veach  v.  Bice,  131  U.  S. 
293;  Beard  v.  Both,  35  Fed.  897;  State  v.  Barrett  (Ind.),  22 
N.  E.  971;  Owen  v.  State,  25  Ind.  371;  Lane  v.  State,  27  Ind. 
108.  And  even  if  binding  and  in  full  force  and  effect,  the 
bonds  sued  on  must  be  construed  with  reference  to  the  ex- 
emption in  the  will,  the  condition  of  the  estate  as  shown 
by  the  record  at  the  time  they  were  given,  and  the  petition 
for  and  order  requiring  them  as  well  as  their  terms;  from 
all  which  they  were  plainly  intended  to  be  prospective, 
and  not  to  cover  defalcations  that  had  already  occurred, 
and  been  notified  both  to  the  plaintiff  as  guardian,  and  to 
the  county  court:  Brandt  on  Suretyship  and  Guaranty, 
§§  464,  466;  Farrar  and  Brown  v.  United  States,  5  Pet  388; 
BisseU  v.  Sexton,  66  N.  Y.  55;  Bochester  v.  BandaU,  105 
Mass.  295,  8  Am.  Rep.  519;  Van  Sicklev.  Buffalo  Company,  13 
Neb.  103;  Patterson  v.  Inhabitants  of  Freehold,  38  N.  J.  L. 


The  judgment  entered  on  the  findings  is  wrong  on  any 
possible  theory  in  the  case.     Thompson  and  Dekum  are 
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liable,  if  at  all,  on  one  instrument,  and  Spaulding  on 
another.  Whatever  judgment  plaintiff  was  entitled  to 
should  have  been  rendered  against  the  sureties  on  each 
bond  separately,  and  not  in  solido. 

General  Ingalls,  holding  the  legal  title  to  the  property 
upon  trust  to  convert  it  into  money,  and  pay  the  balance 
of  the  proceeds  after  payment  of  testamentary  expenses 
and  debts  to  the  guardian  of  the  minor  children,  was 
under  obligation  to  account  to  such  guardian,  as  trustee, 
and  not  otherwise.  He  was  entitled  to  reasonable  com- 
pensation for  his  services  as  such  trustee,  and  reasonable 
expenses  incurred  in  the  execution  of  such  trust,  distinct 
and  apart  from  his  statutory  commissions  and  allowances 
as  executor;  these  might  be  more  or  less  than  his  commis- 
sions and  allowance  for  expenses  as  executor,  but  they 
could  not  be  measured  by  the  statute.  A  court  of  equity, 
proceeding  upon  equitable  grounds,  alone,  would  be  com- 
petent to  fix  the  amount  of  such  compensation  and  allow- 
ance. And  the  balance  after  such  equitable  settlement 
and  allowance  would  remain  in  his  hands  as  such  trustee, 
for  the  plaintiff,  as  guardian  of  the  minor  children.  And 
a  court  of  equity,  alone,  could  determine  when  the  trust 
was  fully  executed,  and  a  final  settlement  just  and  proper. 
In  short,  the  management  of  the  trust  estate,  and  the  set- 
tlement of  the  trustee's  accounts  therewith,  were  and  are 
exclusively  within  the  jurisdiction  of  the  proper  court  of 
equity,  and  the  beneficiaries  of  the  trust  could  not  call  him 
to  account  elsewhere.  The  county  court  had  jurisdiction 
to  control  his  conduct  and  settle  his  accounts  as  executor, 
to  the  end  that  all  testamentary  expenses  and  debts  to 
creditors  should  be  paid.  Beyond  that  it  had  no  power. 
There  it  had  to  leave  him  to  give  an  account  of  his  trus- 
teeship and  settle  for  the  balance  of  the  trust  funds  that 
had  come  into  his  hands,  with  his  beneficiaries,  in  the 
proper  court  of  equity.     And  its  order  of  final  settlement, 
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attempting  to  settle  his  accounts  as  trustee,  and  direct  the 
payment  of  the  balance  of  the  trust  funds  so  ascertained 
to  be  in  his  hands  to  the  plaintiff,  as  guardian  of  the  bene- 
ficiaries, was  simply  in  excess  of  its  jurisdiction,  and  void. 
Mrs.  Holladay's  will  gave,  bequeathed,  and  devised  her 
entire  estate  "unto  her  personal  friend.  General  Rufus 
Ingalls,  *  *  *  his  heirs,  executors,  and  administra- 
tors," upon  the  trusts  therein  prescribed,  and  the  order  of 
final  settlement  in  the  county  court  did  not  and  could  not 
relieve  him  or  his  heirs  and  personal  representatives  from 
liability  to  account  for  the  trust  estate  in  the  proper  court 
of  equity.  The  authorities  in  support  of  our  contention 
that  he  was  responsible  for  the  balance  of  the  proceeds 
after  paying  testamentary  expenses  and  debts  to  the  bene- 
ficiaries as  trustee,  and  not  subject  to  the  control  of  the 
county  court  in  that  capacity  are  both  uniform,  decisive, 
and  numerous:  Creamer  v.  Eolbrook  (Ala.),  11  So.  830;  Mc- 
Bride  v.  Mclntyre  (Mich.),  51  N.  W.  1113, 91  Mich.  406;  Scgur 
v.  Betom,  6  Har.  &  J.  162;  Bell  v.  People,  94  Dl.  230;  Buffin 
v.  Hanison,  86  N.  C.  190;  1  Woerner  on  American  Law 
of  Administration,  §  255;  Waterman  v.  Alden,  144  111.  90, 
32  N.  E.  972. 

Messrs.  Oeo.  H.  Williams,  and  CTias.  J.  MacDougall  (Messrs. 
Chas.  JS.  8.  Wood,  Stewart  B.  Linthicum,  J.  Couch  Flanders, 
Schuyler  C.  Spencer,  and  Wm.  A.  M.  Jones  on  the  brief),  for 
Appellant  W.  W.  Spaulding. 

First,  the  county  court  had  no  jurisdiction  or  power  to 
compel  General  Ingalls  to  give  any  bond  in  view  of  his 
exemption  therefrom  by  the  express  provisions  of  the 
will,  and  all  orders  made  for  such  purposes  are  void. 
We  concur  with  what  is  said  by  the  attorneys  for  Dekum 
and  Thompson  upon  the  point  as  to  whether  or  not  the 
county  court  had  power  to  order  General  Ingalls  to  give 
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these  bonds,  or  as  to  whether  or  not  they  could  be  made, 
if  valid,  retrospective  in  their  operation,  so  as  to  include 
a  misappropriation  of  money  made  by  him  before  any  of 
said  bonds  were  executed,  and  deem  it  unnecessary  to  re- 
peat or  add  anything  to  same.  We  also  concur  in  what  is 
said  by  those  attorneys  as  to  the  modification  of  the  order 
of  the  county  court  for  final  settlement,  making  the  sums 
due  other  claimants  payable  to  the  guardian  of  the  child- 
ren of  Mrs.  Holladay.  Second,  if  the  bonds  are  legal  and 
valid  they  do  not  embrace,  and  were  not  intended  to  em- 
brace, any  misappropriation  of  money  made  by  General 
Ingalls  before  the  order  requiring  him  to  give  bond  was 
made  by  the  county  court,  and  the  county  court,  in  view 
of  the  provisions  of  the  will,  had  no  power  or  right  to 
make  these  bonds  retrospective  in  their  operation,  and 
such  was  not  the  intention  of  the  court  or  of  General  In- 
galls or  his  sureties  at  the  time  said  order  was  made. 
Third,  if  the  first  bond  given  by  General  Ingalls,  with 
Loewenberg  as  surety,  given  in  pursuance  of  said  order, 
was  valid,  then  the  county  court  had  no  power  to  release 
said  Loewenberg  or  discharge  said  bond  or  substitute 
therefor  the  bond  of  Ingalls  with  Dekum  and  Thompson 
as  sureties,  nor  had  the  court,  if  the  bond  of  General  In- 
galls with  Dekum  and  Thompson  as  sureties  was  valid, 
any  power  or  right  to  release  said  Dekum  or  Thompson  or 
to  discharge  said  bond  or  to  substitute  therefor  the  bond 
of  General  Ingalls  with  appellant,  Spaulding,  as  surety; 
and  if  any  of  the  bonds  are  or  were  valid,  they  are  all 
valid,  and  are  cumulative  securities. 

Our  Code,  section  1094  et  seq.,  provides  the  manner  in 
which  a  new  bond  or  undertaking  may  be  given  by  an  ex- 
ecutor, and  no  power  is  conferred  upon  the  county  court 
to  discharge  the  original  undertaking  of  the  executor  in 
any  other  manner.  No  matter  whether  the  bonds  of  Gen- 
eral Ingalls  with  Loewenberg  and  Thompson  and  Dekum. 
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were  statutory  or  common-law  bonds,  after  they  were  ex* 
ecuted  and  delivered  the  heirs,  devisees,  or  creditors  of  the 
testatrix,  Mrs.  Holladay,  had  an  interest  in  those  bonds. 
They  were  the  cestui*  que  truatenU  and  such  bonds  could 
not  be  set  aside  or  annulled  without  their  consent,  or,  at 
any  rate,  without  notice  to  them  of  the  proceeding.  When 
an  executor  h&s  given  a  bond,  which  has  been  accepted 
and  filed,  for  the  performance  of  his  duties  as  such  ex- 
ecutor, he  cannot,  upon  his  own  motion,  to  suit  his  own 
convenience  or  his  own  interest,  get  an  order  setting  aside 
that  bond  and  discharging  the  sureties  thereof,  and  substi- 
tuting a  new  bond  therefor;  because,  if  such  were  the  case, 
there  would  be  no  security  for  the  estate. 

The  county  court  attempted  to  annul  the  bond  on  which  ' 
Loewenberg  was  surety  upon  the  application  of  General 
Ingalls,  without  notice  to  anybody  interested  in  the  estate, 
and  he  undertook  to  obtain  a  discharge  of  the  bond  on 
which  Dekum  and  Thompson  were  sureties  by  notice  to 
the  guardian  of  the  children  of  Mrs.  Holladay,  and  the 
order  was  made  against  the  opposition  and  protest  of  the 
guardian.  It  does  not  follow  that  because  the  county 
court  had  power  to  order  General  Ingalls  to  give  the  bond 
that  the  court  at  any  time  upon  his  application  could 
annul  that  bond,  because  the  bond  was  in  substance  and 
in  equity  given  to  the  heirs,  devisees,  or  creditors  of  Mrs. 
Holladay,  and  after  it  was  executed  they  acquired  rights 
under  that  bond  of  which  they  could  not  be  deprived  with- 
out due  process  of  law:  Wood  v.  Williams,  61  Mo.  63;  Du- 
pont  v.  Mayo,  56  Ga.  306. 

By  reference  to  the  cases  cited  by  the  attorneys  for 
Dekum  and  Thompson  upon  this  point,  the  court  will  find 
that  they  are  all  cases  in  which  the  proceedings  for  the 
discharge  of  sureties  upon  a  bond  were  in  accordance  with 
the  provisions  and  requirements  of  a  statute  for  that  pur- 
pose, and  generally  accompanied  with  the  provision  that 
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after  such  discharge  the  sureties  should  no  longer  be 
liable  upon  their  bonds.  We  have  no  provisions  in  our 
Code  for  allowing  an  executor  or  administrator  to  substi- 
tute one  bond  for  another,  except  the  sections  referred 
to,  commencing  with  section  1094  and  ending  with  section 
1097;  and  it  is  not  pretended  that  the  proceedings  by  which 
the  county  court  undertook  to  substitute  one  bond  for 
another  in  the  case  of  General  Ingalls  were  in  conformity 
with  the  provisions  of  this  statute.  We,  therefore,  claim 
that  the  county  court  had  no  right  to  annul  any  of  these 
bonds  without  the  express  or  implied  consent  of  the  par- 
ties interested,  any  more  than  it  had  a  right  to  dissolve 
any  other  contract  between  the  parties  without  their  con- 
sent. 

Our  contention  as  against  Dekum  and  Thompson  is  this: 
That  if  any  of  the  bonds  were  valid,  which  we  deny,  they 
are  all  valid  and  all  in  force,  and  are  cumulative  securities, 
and  that,  therefore,  the  judgment  in  solido  against  Dekum 
and  Thompson  and  Spaulding,  is  correct,  and  in  that 
respect  ought  to  be  affirmed.  We  claim  that  if  these  bonds 
were  valid,  the  plaintiff  had  a  right  to  sue  upon  either 
bond,  or  upon  any  two,  or  all  of  them  together,  as  he 
might  choose,  and  the  judgment  would  be  against  all  the 
bondsmen  who  were  made  defendants,  and  they  could  con- 
tribute among  themselves  as  to  the  payment  of  the  judg- 
ment as  they  might  choose. 

Messrs.  CTias.  B.  Bellinger  in  pro.  per.  and  Bvfus  MaUory, 
and  Albert  H.  Tanner,  for  Respondent 

The  guardian  makes  the  following  points:  First,  the 
county  court  had  authority  to  require  the  executor  to  give 
a  bond,  notwithstanding  the  provision  of  the  will  relieving 
him  from  doing  so;  second,  if  the  county  court  was  without 
such  authority,  it  was  open  to  the  executor  to  have  ap- 


Sept.  1894.]        Bellinger  v.  Thompson. 

pealed  from  such  order.  Not  having  done  so,  and  he  and 
his  sureties  having  voluntarily  given  their  bond,  with  full 
knowledge  of  its  object  and  condition,  the  sureties  are 
liable  thereon;  third,  the  surrender  and  cancellation  of  the 
Loewenberg  bond,  having  been  in  consideration  of  the 
bond  of  Thompson  and  Dekum,  estops  them  to  deny  their 
liability  on  such  substituted  bond;  fourth,  the  bonds  were 
in  effect  conditioned  that  the  executor  would  faithfully 
account  for  the  trust  estate  or  funds  coming  into  his  hands, 
and  it  is  immaterial  whether  there  had  been  misapplication 
of  trust  funds  prior  to  the  execution  of  the  bond, — bonds 
of  this  character  being  distinguished  in  this  regard  from 
public  official  bonds. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  defendants  contend  that  because  Mrs.  Holladay 
expressly  declared  in  her  will  that  no  bonds  or  security 
should  be  required  of  Ingalls  as  the  executor  thereof,  the 
county  court  had  no  authority  to  require  him  to  give 
bonds,  and,  this  being  so,  no  liability  exists  upon  the  bonds 
in  question.  Under  the  early  English  law  the  spiritual 
courts,  which  had  jurisdiction  in  the  settlement  of  estates, 
exerted  so  little  authority  over  an  executor,  who  was  sup- 
posed to  derive  his  powers  from  the  testator  and  not  from 
the  grant  of  the  ordinary,  that  they  refused  to  require 
bonds  of  him,  even  though  he  should  become  insolvent,  or 
misappropriate  and  squander  the  assets  of  the  estate. 
But  the  consequence  of  this  doctrine  was  such  that  the 
courts  of  chancery  were  early  compelled,  in  order  to  pro- 
tect widows  and  orphans,  to  assume  a  new  jurisdiction; 
and  it  became  a  rule  of  that  court  that  an  insolvent  and 
bankrupt  executor,  or  one  who  was  unfaithful  to  his 
trust,  would  be  compelled  to  give  security  for  the  faithful 
performance  of  the  duties  of  his  office:  Schouler  on  Exec- 
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utors  and  Administrators,  §  137.  In  this  country  the  du- 
ties of  the  spiritual  court  and  of  the  court  of  chancery 
in  this  respect  are  exercised  by  courts  having  probate 
jurisdiction.  The  English  rule  permitting  an  executor  to 
administer  upon  the  estate  of  his  intestate  without  giving 
bonds  in  the  first  instance  prevails  in  many  states,  but  in 
a  majority  of  them,  including  Oregon,  the  privilege  is 
given  only  when  the  will  expressly  so  directs:  Hill's  Code, 
§  1088;  1  Woerner  on  Law  of  Administration,  250.  In  the 
latter  case  the  will  simply  operates  to  place  the  executor 
in  the  same  position  in  which  he  is  placed  in  those  states 
which  have  adopted  the  English  rule.  The  exemption 
which  the  will  makes  under  the  sanction  of  law  in  the  one 
case  is  of  no  more  authority  than  the  exemption  which  the 
law  makes  without  reference  to  the  will  in  the  other. 
Upon  this  question  a  recent  work  on  the  law  of  adminis- 
tration says:  "In  those  of  the  states  in  which  an  executor 
is  permitted  to  administer  without  giving  bonds,  whether 
the  exemption  arise  under  the  statute  or  by  express  direc- 
tion of  the  testator,  his  office  is  one  of  special  trust  and 
confidence,  for  which  reason  no  bond  is  required  of  him. 
But  if  a  court  becomes  satisfied  that  the  executor  who  was 
solvent  when  named  in  the  will,  is  likely  to  become  insolv- 
ent, and  that  there  is  danger  that  he  may  abuse  his  trust, 
or  has  ground  to  suspect  that  he  will  indirectly  and  fraud- 
ulently administer  the  estate  to  the  prejudice  of  creditors 
or  legatees,  he  will  be  ordered  to  give  bond  with  sufficient 
surety  to  protect  the  estate  " :  1  Woerner  on  Law  of  Admin- 
istration, 251.  This  is  thought  to  be  but  an  exercise  by 
the  probate  court,  which  is  given  exclusive  jurisdiction  in 
the  first  instance  over  the  administration  of  estates,  of  the 
powers  formerly  exercised  and  enforced  in  chancery  in 
order  to  protect  estates.  In  Be  Holderbaum's  Estate,  82 
Iowa,  69,  47  N.  W.  989,  it  is  held  that,  though  the  law  pro- 
vides that  bonds  shall  not  be  required  of  the  executor, 
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yet,  when  the  effect  of  his  management  of  the  estate  is  to 
destroy  the  security  of  a  creditor,  it  is  proper  for  the 
court  to  order  him  to  give  bonds.  The  order  requiring 
bonds  in  this  case,  it  is  true,  was  made  on  the  motion  of 
a  creditor,  but  this  is  of  no  consequence  in  determining  the 
power  or  authority  of  the  court  The  rights  of  a  legatee 
are  certainly  as  much  entitled  to  protection  as  those  of  a 
creditor,  and  if  the  court  has  authority  to  require  bonds 
for  the  protection  of  the  one,  it  certainly  has  for  the 
other. 

By  the  statute  of  Mississippi  it  is  provided  that  an 
executor  may  be  exempted  from  giving  bonds  by  the  in- 
testate,  and  in  such  case  no  bonds  shall  be  required,  unless 
the  court  at  any  time  shall  have  good  reason  to  suspect 
the  executor  of  fraud  or  maladministration.  In  Clark  v. 
Niles,  42  Miss.  463,  the  court,  in  referring  to  this  statute, 
says:  "This  statute  only  reiterates  what  has  been  the 
action  of  courts  having  jurisdiction  of  the  settlement 
of  estates  of  deceased  persons.  The  nature  of  the  bus- 
iness, as  well  as  the  relation  between  the  probate  judge 
and  administrators  or  executors,  requires  that  the  judge 
should  have  and  should  more  frequently  exercise  a  gen- 
eral supervision  over  the  settlement  of  estates,  and  upon 
his  own  motion  require  the  representatives  of  such  es- 
tate to  give  new  or  additional  bonds  whenever,  in  his 
judgment,  the  interest  of  the  heirs  or  creditors  of  such 
estates  might  seem  to  require  the  same."  By  our  statute 
(Hill's  Code,  §  1078,)  the  mode  of  proceeding  in  the  county 
court  in  the  transaction  of  probate  business  is  in  the  na- 
ture of  a  suit  in  equity,  as  distinguished  from  an  action  at 
law,  and  such  court  under  Hill's  Code,  §  895,  has  exclu- 
sive jurisdiction  "to  direct  and  control  the  conduct  and 
settle  the  accounts  of  executors,  administrators,  and  guard- 
ians"; and  it  is  made  its  duty  by  section  1100  "to  enter- 
tain a  supervisory  control  over  the  executor,  to  the  end 
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that  he  faithfully  and  diligently  performs  the  duties  of  his 
trust  according  to  law."  These  sections  of  the  statute,  it 
seems  to  us,  plainly  confer  upon  the  county  court  jurisdic- 
tion to  control  and  exercise  general  supervision  oyer  exec- 
utors and  administrators,  to  the  extent  of  requiring  of 
them  bonds  for  the  faithful  performance  of  their  trusts 
whenever,  in  the  opinion  of  the  court,  the  interests  of  the 
estate  require  the  same.  It  is  charged  by  law  with  the 
duly  of  seeing  that  such  officers  faithfully  perform  the  du- 
ties of  their  trust,  and  it  is  necessary  to  the  [safety  and 
interests  of  the  estate  that  this  should  be  so.  The  only 
effect  of  the  statute  allowing  the  testator  to  exempt  his 
executor  from  giving  bonds  is  to  relieve  him  therefrom  in 
the  first  instance,  but  we  think  it  is  plainly  not  only  the 
right,  but  in  many  instances  the  duty,  of  the  county  court, 
when  it  has  reason  to  suspect  that  an  estate  will  be  fraud- 
ulently administered,  or  the  property  thereof  lost  to  those 
interested  in  it,  on  a  proper  application  by  a  legatee  or 
creditor,  to  require  the  executor  to  give  a  bond,  notwith- 
standing such  exemption  in  the  will. 

2.  But  if,  in  view  of  the  provisions  of  the  will,  the 
county  court  had  no  authority  to  require  Ingalls  to  give 
bonds  as  executor,  the  bonds  upon  which  this  action  is 
brought  are  nevertheless  valid  as  common-law  obligations. 
They  were  given  voluntarily,  contain  no  conditions  unau- 
thorized by  law,  and  are  not  against  public  policy.  So  far 
as  the  record  discloses,  the  parties  interested  in  the  estate 
were  fully  satisfied  with  the  Loewenberg  bond,  but  these 
defendants  seem  to  have  been  quite  willing  to  substitute 
their  bond  in  place  of  one  already  satisfactory  to  the  par- 
ties, and,  having  done  so,  the  law  will  hold  them  to  the 
obligations  they  have  thus  voluntarily  assumed.  "  Be- 
cause a  bond  is  a  voluntary  one,"  says  Sherwood,  C.  J., 
4  'its  binding  and  obligatory  force  is  by  no  means  lessened  " : 
State  v.  Oreustxxuer,  68  Mo.  254.     The  facts  as  stated  in  the 
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opinion  from  which  the  above  quotation  is  made  are  that 
prior  to  the  execution  of  the  bond  sued  on  the  adminis- 
trator had  given  another  bond,  sufficient  in  all  respects, 
which  had  been  approved  by  the  probate  court,  and  on 
which  letters  were  granted,  but  afterward,  on  his  own  mo- 
tion, without  any  order  of  the  court  or  request  of  the 
sureties  on  the  original  bond,  he  procured  the  defendants 
to  sign  the  bond  sued  on,  signed  it  himself,  and  handed  it 
to  the  clerk  of  the  probate  court,  who  filed  it,  but  never 
called  the  attention  of  the  court  thereto,  and  it  was  held 
that  the  bond  was  good  as  a  voluntary  bond,  though  not 
approved  by  the  probate  court,  and  that  the  party  injured 
had  his  option  to  sue  upon  either  bond.  And  in  Folkes  v. 
Docminique,  2  Strange,  1137,  a  voluntary  bond  given  by  an 
administrator  in  the  spiritual  court  was  held  to  be  valid, 
though  the  court  had  no  authority  to  take  it  So  also  in 
McChord  v.  Fisher's  Heirs,  13  B.  Mon.  194,  it  was  held  that 
although  the  appointment  of  an  administrator  was  void 
for  want  of  jurisdiction  in  the  court,  a  bond  given  by  him 
as  such  administrator  was  binding,  not  as  a  statutory  but 
as  as  a  common-law  bond,  being  upon  good  consideration, 
and  not  against  the  policy  of  the  law.  And,  again,  under 
a  statute  authorizing  the  judge  of  probate  to  order  a  new 
bond  to  be  given  in  place  of  an  old  one,  on  the  petition  of 
a  surety  seeking  a  discharge,  a  person  who  was  not,  but 
erroneously  supposed  himself  to  be,  surety  upon  an  exec- 
utor's bond,  filed  a  petition  to  be  relieved  from  further  lia- 
bility on  such  bond.  Acting  upon  this  petition,  and  under 
the  same  error  as  the  petitioner,  the  judge  of  probate  or- 
dered a  new  bond,  and  entered  a  decree  discharging  the 
petitioner;  whereupon  the  principal  on  the  old  bond,  act- 
ing under  the  same  mistaken  idea,  filed  a  new  one,  which 
was  approved  by  the  judge  of  probate.  In  an  action 
against  the  sureties  on  the  second  bond,  it  was  held  that, 

9S  Ob.— 43. 
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although  it  may  have  been  given  under  a  mistake  of  fact, 
it  was  nevertheless  valid,  as  having  been  voluntarily  given : 
Brooks  v.  Whitmore,  142  Mass.  399,  8  N.  K  117.  And  in 
United  States  v.  Rogers,  28  Fed.  607,  it  was  held  that  it  is 
sufficient  to  make  a  bond  given  by  an  officer  of  the  govern- 
ment, although  not  expressly  required  by  law,  valid  as  a 
common-law  obligation,  that  it  is  voluntarily  given,  and 
that  the  office  and  duties  assigned  to  the  officer  and  covered 
by  the  bond  are  duly  authorized  by  law.  Now,  in  this 
case  the  bonds  on  which  this  action  was  brought  were 
authorized  by  law,  voluntarily  given,  and  the  duties  of  the 
executor  covered  by  them  provided  by  law,  and  they  are, 
therefore,  binding  obligations,  whether  the  county  court 
had  authority  to  require  a  bond  from  Ingalls  or  not: 
Schouler  on  Executors  and  Administrators,  §  143;  State  v. 
Creusbauer,  68  Mo.  254;  State  v.  Gannon,  34  Iowa,  322;  Hol- 
brook  v.  Klenerty  113  Mass.  268.  Nor  do  the  authorities 
cited  by  defendants  conflict  with  this  principle,  but,  so  far 
as  they  are  applicable  to  the  case  before  us,  are  in  harmony 
with  it.  They  are  cases  in  which  the  bond  either  con- 
tained conditions  variant  from  those  provided  by  law,  and 
was  extorted  under  color  of  office,  or  the  bonds  were  not 
authorized  or  required  by  a  valid  law,  or  were  against 
public  policy:  United  States  v.  Tingey,  5  Pet.  115;  Benedict 
v.  Bray,  2  CaL  251,  56  Am.  Dec.  332;  Hicks  v.  Mendenhall, 
17  Minn.  475. 

8.  But  it  is  contended  that  under  the  terms  of  Mrs. 
Holladay's  will  Ingalls  was  a  trustee  holding  the  legal 
title  of  the  property,  and  liable  to  account  for  the  same 
to  the  guardian  only  in  a  court  of  equity,  and  that  the 
county  court  only  had  jurisdiction  to  control  his  conduct 
and  settle  his  accounts  as  executor  to  the  end  that  all 
testamentary  expenses  and  debts  of  the  estate  should  be 
paid;  but  that  when  his  account  was  settled,  and  the 
balance  in  his  hands  ascertained,  he  held  the  same  in  trust 
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for  the  minor  children,  and  can  be  compelled  to  account 
therefor  only  in  a  proper  court  of  equity.  A  sufficient 
answer  to  this  position  is  that  the  will  by  its  terms  re- 
quired him  as  executor  to  pay  all  moneys  realized  from 
the  property,  after  paying  all  testamentary  expenses  and 
just  indebtedness,  to  the  guardian,  to  be  held,  managed, 
and  expended  by  such  guardian  for  the  benefit  of  her  chil- 
dren, and  that  Ingalls  petitioned  for  and  was  appointed 
executor,  entered  upon  and  assumed  to  discharge  the 
duties  of  such  office,  and  in  that  capacity  gave  the  bonds 
in  action,  which  have  reference  to  his  duties  as  executor. 
It  may  be  that  the  will  gave  to  him  two  characters,  those 
of  executor  and  trustee,  but  the  duties  of  the  one  are  sep. 
arate  and  distinct  from  and  independent  of  the  other;  and 
until  he  was  discharged  from  the  former  and  assumed  the 
duties  of  the  latter  his  liability  as  executor  still  continued: 
White  v.  Ditsvn,  140  Mass.  351,  54  Am.  Rep.  478,  4  N.  E. 
606;  Foster  v.  Wise,  46  Ohio  St  20,  15  Am.  St  Rep.  542, 
16  N.  E.  687;  Cranson  v.  Wilsey,  71  Mich.  356,  39  N.  W.  9, 
A  mere  order  of  final  settlement  or  distribution  could  not 
discharge  him  as  executor,  or  relieve  his  bondsmen,  until 
the  distribution  was  actually  made.  This  could  be  done, 
under  the  terms  of  the  will,  only  by  paying  the  balance 
in  his  hands  to  the  guardian  of  the  minor  children.  In 
Foster  v.  Wise,  46  Ohio  St  20,  15  Am.  St  Rep.  542,  it  was 
urged,  in  an  action  on  an  executor's  bond,  that  at  the  time 
it  was  given  the  executor  held  the  assets  as  trustee  under 
the  will,  by  which  he  was  authorized  to  invest  them  for 
the  benefit  of  a  third  person,  but  in  passing  upon  this 
view  of  the  case  the  court  said:  "It  is  a  sufficient  answer 
to  this  to  say  that  he  never  qualified  as  such  trustee,  and. 
no  such  investments  were  made.  He  cannot,  therefore, 
be  regarded  as  having  acted  in  any  other  capacity  than  as 
executor:  Prior  v.  Talbot,  10  Cush.  1.  Moreover,  the 
sureties  on  his  bond  as  executor  are  estopped  from  assert- 
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lng  that  he  had  ceased  to  be  an  executor  and  was  only  a 
trustee.  In  all  cases  where  the  condition  of  the  deed  has 
reference  to  any  particular  thing,  the  obligor  shall  be  es- 
topped to  say  that  there  is  no  such  thing."  So,  in  this 
case,  Ingalls  having  qualified  as  executor,  and  acted  as 
such  throughout,  his  duty  to  account  for  and  pay  over  to 
plaintiff,  as  guardian,  the  amount  in  his  hands  belonging 
to  the  children  is  purely  executorial,  for  a  failure  to  per- 
form which  he  is  liable  on  his  bond  as  executor.  By  the 
will  his  appointment  as  trustee,  if  at  all,  was  for  the  pur- 
pose of  converting  the  assets  into  cash,  and  paying  the 
proceeds  over  to  the  guardian.  This  duty  he  never  as- 
sumed to  perform,  except  in  the  capacity  of  executor, 
and,  having  assumed  so  to  act,  the  sureties  on  his  bond 
are  estopped  from  questioning  the  capacity  in  which  he 
was  acting. 

4.  It  is  next  contended  that  because  Ingalls  had,  prior 
to  the  order  requiring  him  to  give  bonds,  paid  two  thou- 
sand nine  hundred  and  thirty-seven  dollars  and  eighty 
cents  on  claims  against  the  estate  in  favor  of  third  persons, 
and  applied  the  sum  of  five  thousand  nine  hundred  and 
seventy  dollars  on  a  claim  in  his  own  favor,  for  which  he 
was  not  allowed  credit  on  final  settlement,  the  sureties  on 
the  bond  in  action  are  not  liable  for  the  money  so  applied. 
In  other  words,  the  contention  for  the  defendants  is  that 
such  application  was  a  conversion  of  the  funds  belonging 
to  the  estate,  and  that  they  are  only  liable  on  their  bonds 
for  assets  converted  and  misapplied  after  the  execution 
thereof.  It  is  undoubtedly  the  general  rule  that  sureties 
on  official  bonds  are  only  liable  for  defaults  occurring  after 
the  commencement  of  the  term  of  office  for  which  they 
become  responsible,  and  such  is  the  purport  of  the  author- 
ities cited  by  defendants.  But  this  rule  has  no  application 
to  an  administrator's  or  executor's  bond,  because  the  law 
under  which  and  the  purposes  for  which  they  are  given 
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are  different  There  are  no  terms  of  office  of  an  executor 
or  administrator.  It  is  a  continuous  employment  from  the 
date  of  appointment  until  the  close  of  the  administration. 
If  during  such  time  an  administrator  or  executor  should 
for  any  sufficient  reason  give  a  bond,  he  would  not  thereby 
be  entitled  to  a  new  commitment  of  the  estate  to  his  hands, 
nor  would  it  result  in  any  settlement  or  rest  in  his  accounts. 
And,  again,  the  condition  of  an  official  bond  is  that  the 
principal  shall  faithfully  perform  the  duties  of  the  office 
to  which  he  has  been  elected  or  appointed,  and  it  would 
be  an  unwarranted  construction  of  the  terms  of  such  bond 
to  hold  the  sureties  liable  for  any  default  occurring  prior 
to  the  commencement  of  the  term;  but  an  administrator's 
or  executor's  bond  is  conditioned  "that  he  shall  faithfully 
perform  the  duties  of  his  trust  according  to  law":  Hill's 
Code,  §  1088.  A  failure  to  pay  over  to  the  heir  or  legatee 
the  amount  ascertained  on  final  settlement  to  be  due  such 
heir  or  legatee,  and  ordered  paid  to  him,  is  a  breach  of 
such  bond  and  condition  ( Gerould  v.  Wilson,  81  N.  Y.  573); 
and  the  sureties  thereon  at  the  time  of  such  breach  are 
liable  for  such  default,  no  matter  when  the  bond  may 
have  been  executed,  or  when  the  funds  were  actually  mis- 
applied or  lost  to  the  estate.  The  executor  or  admin- 
istrator, from  the  moment  he  becomes  such,  is  entitled  to 
the  possession  and  control  of  all  the  property  of  the  estate, 
but  he  is  not  required  to  pay  or  account  for  any  money  or 
property  coming  into  his  possession,  until  ordered  to  do 
so  by  the  county  court  In  every  case,  therefore,  where 
a  bond  is  given  by  an  executor  during  the  progress  of  ad- 
ministration, the  sureties  assume  liability  thereunder  upon 
the  assumption  that  he  is  in  possession  at  the  time  the 
bond  is  given  of  all  the  assets  of  the  estate  which  have 
been  received  by  him  and  are  unaccounted  for,  and  they 
in  effect  agree  that  he  will  execute  his  trust  by  faithfully 
administering  upon  and  accounting  for  such  assets.     The 
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bond  is  security  against  a  breach  of  duty,  and  there  is  no 
such  breach  until  there  is  a  failure  to  account  or  pay  over 
the  money,  as  ordered  by  the  county  court:  Schouler  on 
Executors,  §  148;  1  Woerner  on  Law  of  Administration, 
§  255;  Schqfleld  v.  Churchill,  72  N.  Y.  565;  Lacoste  v.  Splivdlo, 
64  Cal.  35,  30  Pac.  571;  Pinkstaffv.  People,  59  111.  148;  Choate 
v.  Arrington,  116  Mass.  552;  Foster  v.  Wise,  46  Ohio  St  20, 
15  Am.  St  Rep.  542,  16  N.  E.  687;  Lugger  v.  Wright,  51 
Ark.  232,  14  Am.  St  Rep.  48;  Brown  v.  State,  23  Kan.  235; 
State  v.  Oreusbauer,  68  Mo.  254;  Beard  v.  Both,  35  Fed.  397. 
Pirikstaff  v.  People,  59  ILL  148,  was  an  action  on  an  ad- 
ministrator's second  bond,  in  the  trial  of  which  the  sureties 
sought  to  defend,  as  the  sureties  do  here,  on  the  ground 
that  the  assets  came  into  the  hands  of  the  administrator 
and  were  misapplied  before  the  bond  was  executed;  but 
Chief  Justice  Lawrence,  speaking  for  the  court,  said: 
"  Conceding  the  sureties  upon  the  bond  are  liable  only  for 
breaches  occurring  after  its  execution,  the  breach  in  the 
present  case  is  of  that  character.  Even  if  the  money  due 
the  heirs  had  been,  as  averred  in  the  plea,  appropriated 
by  the  administrator  to  his  own  use  before  the  bond  was 
given,  yet,  for  such  misapplication  of  the  funds  he  would 
be  liable  only  for  nominal  damages,  if  able  and  willing  to 
pay  the  heirs  whatever  might  be  due  them  on  final  settle- 
ment. The  gravamen  of  this  action  is,  not  that  the  admin- 
istrator had  confounded  the  trust  funds  with  his  own,  and 
appropriated  them  to  his  own  use,  but  that  he  did  not 
respond  to  the  demands  of  the  guardian.  Whether  he 
had,  in  fact,  used  the  trust  funds  or  not,  when  this  bond 
was  given,  they  were,  in  the  eye  of  the  law,  then  in  his 
hands  to  be  administered,  and  the  bond  was  given  as 
security  that  they  should  be  so  administered.  But  for 
this  new  bond  he  probably  would  then  have  been  removed, 
and  the  heirs  and  creditors  would  have  had  their  recourse 
upon  the  first  bond.    By  the  additional  bond  he  was  kept 


Sept  1894.]       Bellinger  v.  Thompson. 

in  office,  the  securities  thereon  undertaking  that  he  would 
duly  administer  all  unadministered  assets.  The  bond  can 
have  no  other  rational  construction,  and  such  must  have 
been  the  intention  of  the  parties.  He  then  stood  charge- 
able with  certain  assets.  For  the  purposes  for  which  this 
bond  was  given  they  were  in  bis  hands.  The  securities 
undertook  that  he  would  pay  them  over  to  the  persons 
entitled  to  receive  them,  when  duly  called  upon.  This  he 
has  not  done,  and  hence  the  liability  of  these  defendants." 
And  in  Brown  v.  State,  23  Kan.  235,  it  is  said  that  the 
liability  of  an  administrator  to  an  estate  for  property  he 
has  received  and  converted  to  his  own  use  is  "assets  in 
his  hands  belonging  to  the  estate,"  which  it  is  his  duty  to 
make  available,  and  to  account  for  on  final  settlement  In 
Dagger  v.  Wright,  51  Ark.  232,  14  Am.  St  Rep.  48,  it  was 
held  that  although  the  executor  had  converted  the  funds 
of  the  estate  prior  to  the  execution  of  the  bond,  it  was 
still  his  duty  to  account  to  the  probate  court  therefor,  and 
when  he  failed  to  comply  with  the  order  of  the  court 
directing  him  to  pay  over  the  amount  with  which  he  had 
been  charged  on  that  account,  the  sureties  on  the  bond 
were  liable  by  the  terms  of  the  undertaking  to  make  good 
the  default  A  surety  on  an  administrator's  or  executor's 
bond,  conditioned  as  the  bonds  here  in  action  are,  is  liable 
for  whatever  is  properly  chargeable  to  the  executor  in  his 
official  capacity,  and  it  is  not  necessary  to  show  that  the 
funds  or  property  so  chargeable  were  actually  on  hand 
intact  or  in  specie  at  the  time  the  bond  was  executed.  If 
they  are  shown  to  have  come  into  the  hands  of  the  execu- 
tor in  his  official  capacity,  and  he  has  not  properly  dis- 
posed of  or  accounted  for  them,  he  is  bound  to  do  so  on 
final  settlement  and  the  sureties  upon  his  bond,  whenever 
given,  are  held  for  the  faithful  performance  of  that  duty. 
But  it  is  argued  that  the  intention  of  the  guardian  in 
applying  for  an  order  requiring  bonds,  of  the  county  court 
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in  making  the  order,  and  of  the  sureties  in  giving  the 
bond,  was  only  to  secure  the  money  and  funds  on  hand  at 
the  time  from  further  loss.  This  intention  is  sought  to  be 
drawn  principally  from  the  prayer  of  the  petition.  By 
his  petition  the  guardian  charged  Ingalls  with  an  abuse  of 
his  trust  in  misapplying  the  funds  of  the  estate,  and 
asked  that  he  be  required  to  make  final  settlement,  or  give 
a  bond  to  "account  for  the  money  received  by  him  to  the 
use  of  the  petitioner's  wards."  Under  this  petition  the 
county  court  had  authority  to  compel  Ingalls  to  make 
final  settlement,  if  the  condition  of  the  estate  would  ad- 
mit of  it;  if  not,  to  remove  him,  and  appoint  some  one 
else  in  his  stead;  or  continue  him  in  office  with  or  without 
bonds  as  in  its  judgment  seemed  best  for  the  estate.  It 
chose,  in  the  exercise  of  its  judicial  judgment,  to  allow 
him  to  continue  in  office  by  giving  a  bond  to  faithfully  dis- 
charge the  duties  of  his  trust,  and  it  seems  to  us  an  unfair 
inference  to  assume  that  in  doing  so  it  did  not  intend  to 
provide  for  the  security  of  the  funds  which  it  was  claimed 
Ingalls  had  already  disapplied.  But  why  speculate  on 
this  question,  when  the  intention  of  the  sureties  plainly 
appears  from  the  terms  of  their  undertaking?  By  their 
bonds  they  undertook  and  agreed  that  Ingalls  should 
faithfully  perform  the  duties  of  his  trust  This  obliga- 
tion they  must  be  held  to  have  intended  to  assume,  and  the 
law  will  require  its  performance  by  them. 

5.  It  is  claimed  on  behalf  of  Thompson  and  Dekum 
that  the  order  of  the  county  court  allowing  the  Spaulding 
bond  to  be  substituted  for  the  one  formerly  given  by  them, 
and  exonerating  them  from  any  further  liability  as  sure- 
ties for  Ingalls,  relieves  them  of  responsibility  for  any 
violation  by  Ingalls  of  his  trust  as  executor  occurring  sub- 
sequent to  the  date  of  such  order.  By  reference  to  the 
statement  of  facts,  it  will  be  observed  that  this  order  was 
not  made  on  the  application  of  any  heir,  legatee,  or  cred- 
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iter,  or  other  person  interested  in  the  estate,  bat  solely  at 
the  solicitation  and  upon  the  request  of  Ingalls,  and  even 
against  the  protest  of  the  plaintiff  in  this  case.  The 
power  of  the  county  court  to  relieve  a  surety  on  an  admin- 
istrator's or  executor's  bond  from  liability  is  purely  statu- 
tory. After  a  bond  has  been  given,  the  heir,  legatee,  or 
creditor  of  the  estate  acquires  and  has  a  vested  interest  in 
it,  and  the  power  of  the  county  court  over  it  ceases,  except 
in  a  proceeding  authorized  by  law.  When,  therefore,  an 
executor  or  administrator  has  given  a  bond  for  the  per- 
formance of  his  duties  as  such,  he  cannot,  after  it  has  been 
accepted  and  filed,  upon  his  own  motion,  to  suit  his  own 
convenience  or  his  own  interest,  apply  for  and  obtain  an 
order  of  the  county  court  setting  it  aside,  and  discharging 
the  sureties  thereof,  and  substituting  a  new  one  in  its 
stead.  If  such  was  the  rule  there  would  be  no  security 
for  the  estate,  and  the  authorities  abundantly  show  that 
no  such  power  is  vested  in  a  probate  court:  Schouler 
on  Executors,  §  147;  Commonwealth  v.  Rogers,  53  Pa.  St 
470;  Wood  v.  Williams,  61  Mo.  63;  Burnett  v.  Vandiver,  56 
Ga.  302;  Brooks  v.  Whitmore,  142  Mass.  399,  8  N.  E.  117. 
In  many  states  the  statutes  provide  that  a  surety  may,  on 
his  own  petition,  and  with  notice  to  interested  parties,  ob- 
tain an  order,  and  be  discharged  from  further  liability  on 
'  an  executor's  or  administrator's  bond,  but  we  have  no  such 
statute  in  this  state.  The  only  method  provided  by  which 
a  surety  can  be  discharged  or  relieved  is  found  in  sections 
1096,  1097  of  Hill's  Code,  and  it  is  not  pretended  or  claimed 
that  the  proceedings  upon  which  the  order  in  this  case 
was  made  were  in  conformity  with  the  provisions  of  these 
sections.  The  authorities  above  cited  clearly  show  that  it 
does  not  follow  that  because  a  county  court  has  power  to 
compel  an  executor  or  administrator  to  give  a  bond  it  also 
has  power  to  cancel  it  and  substitute  another  in  its  place. 

VOL-  44. 
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After  the  bond  has  been  given  the  power  of  the  county 
court  over  it  ceases,  and  the  heirs,  legatees,  or  creditors 
for  whose  security  it  is  given  have  a  vested  interest 
therein  of  which  they  can  be  deprived  only  by  some  pro- 
ceeding known  to  the  law.  In  this  state  it  is  only  when 
the  amount  of  the  executor's  or  administrator's  undertak- 
ing is  insufficient,  or  the  sureties  therein,  or  either  of  them, 
have  become  nonresidents  of  this  state,  or  are  likely  to  or 
have  become  insolvent,  that  the  county  court  may  require 
a  new  bond  which  will  operate  to  discharge  the  sureties 
on  the  former  undertaking  from  any  liability  on  account 
of  their  principal,  arising  from  his  acts  or  omissions  sub- 
sequent thereto;  and  this  proceeding  is  by  statute  wisely 
limited  to  cases  where  complaint  is  made  by  an  heir,  lega- 
tee, devisee,  or  creditor,  or  other  person  interested  in  the 
estate,  and  who,  as  we  have  shown,  has  a  vested  interest 
in  such  undertaking  or  bond.  A  rule  permitting  a  county 
court,  on  its  own  motion,  and  not  in  the  manner  provided 
by  statute,  to  at  will  relieve  a  surety  on  an  executor's  bond 
from  liability,  would  tend  greatly  to  the  insecurity  of  es- 
tates, and  might  in  some  instances  permit  the  substitution 
of  insolvent  sureties  for  solvent  ones.  We  are  clearly  of 
the  opinion,  therefore,  that  the  order  of  the  county  court 
attempting  to  relieve  Thompson  and  Dekum  from  liability 
on  their  bond  was  wholly  and  entirely  void,  and  the4 
Spaulding  bond,  not  having  been  given  in  conformity  with 
the  provisions  of  any  statute,  and  being  simply  a  voluntary 
bond,  had  the  effect  only  of  adding  new  or  additional  se- 
curity for  the  faithful  performance  of  Ingalls'  duties  as 
executor.  In  this  view  of  the  liability  of  the  sureties 
upon  the  respective  bonds,  the  plaintiff  was  at  liberty  to 
proceed  against  any  of  or  all  the  bonds,  as  he  might  elect 
6.  And,  finally,  for  defendants,  it  is  claimed  that  this 
action  should  have  been  brought  in  the  name  of  Linda 
and  Ben  Campbell  Holladay,  and  not  in  the  name  of  their 
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guardian.  This  question  was  not  presented  in  the  court 
below,  but  is  raised  here  for  the  first  time,  and  hence 
comes  too  late:  Hill's  Code,  §  97;  Seaton  v.  Davis,  1  Thomp. 
&  C.  91.  We  are  of  the  opinion,  therefore,  that  the  bonds  in 
action  are  valid,  and  that  plaintiff  is  entitled  to  a  judgment 
against  the  defendants  as  sureties  thereon,  and  the  only 
remaining  question  is  as  to  the  amount  of  such  judgment- 
7.  It  was  ascertained  and  determined  by  both  the 
county  and  circuit  courts  that  there  was  due  from  Ingalls 
to  the  estate  the  sum  of  twelve  thousand  five  hundred  and 
fifty-seven  dollars  and  nine  cents,  of  which  sum  the  county 
court  ordered  him  to  pay  the  guardian  nine  thousand  nine 
hundred  and  ninety -four  dollars  and  eighty -seven  cents, 
and  to  certain  claimants  the  remainder;  but  on  appeal  the 
circuit  court  modified  this  order,  and  decreed  that  the  en- 
tire sum,  twelve  thousand  five  hundred  and  fifty-seven 
dollars  and  nine  cents,  should  be  paid  to  the  plaintiff  as 
guardian.  This  decree  is,  we  think,  conclusive  upon  the 
defendants  in  this  action.  It  is  by  no  means  certain  that 
the  decree  of  the  circuit  court  ordering  the  executor  to 
pay  to  the  guardian  the  entire  amount  found  due  the  es- 
tate from  the  executor  was  not  erroneous,  but  the  question 
as  to  whom  the  money  thus  found  due  should  be  paid  was 
necessarily  determined  by  the  circuit  court  on  the  account- 
ing, and  so  long  as  the  decree  stands  unreversed,  it  can- 
not be  questioned  in  a  collateral  action  either  by  the 
executor  or  his  sureties.  In  an  action  on  an  executor's  or 
administrator's  bond,  a  decree  of  final  settlement  is  con- 
clusive, not  only  upon  the  executor  or  administrator,  but 
also,  in  the  absence  of  fraud  or  collusion,  upon  the  sure- 
ties, because  by  their  contract  they  have  made  themselves 
privy  to  the  proceedings  against  their  principal,  and  when 
the  principal  is  concluded  the  surety  is  concluded  also: 
Casoni  v.  Jerome,  58  N.  Y.  315;  Housh  v.  People,  66  111.  178; 
Slagle  v.  Entrehm,  44  Ohio  St  637,  10  N.  £.  675;  Stovall  v. 
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Banks,  10  Wall.  582.  It  followsr  therefore,  that  the  plain- 
tiff is  entitled  to  a  judgment  against  the  defendant  for 
the  amount  claimed,  less  an  admitted  credit  of  six  hundred 
and  fifty -eight  dollars  and  fifty  cents,  to  wit,  for  the  sum 
of  eleven  thousand  eight  hundred  and  ninety-eight  dollars 
and  fifty -nine  cents,  with  interest  thereon  from  the  four' 
teenth  day  of  December,  eighteen  hundred  and  ninety- 
two,  at  the  rate  of  eight  per  cent,  per  annum,  and  for  his 
costs  and  disbursements,  and  it  is  so  ordered. 

Modified. 

[Decided  December  17, 1884.] 
ON  MOTION  TO  RECALL  MANDATE, 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  motion  of  defendants  Dekum  and  Thompson  for 
an  order  recalling  the  mandate  in  this  case  with  a  view  to 
the  determination  of  the  rights  of  the  defendants  among 
themselves,  must  be  denied.  This  is  an  action  at  law 
against  the  defendants,  as  sureties  on  the  official  bonds  of 
Ingalls  as  executor,  and  the  only  question  made  by  the 
pleadings,  considered  by  the  court,  or  properly  triable  in 
the  action,  is  the  validity  of  the  bonds  sued  on,  and  the 
liability  of  the  defendants  to  the  plaintiff.  The  rights 
and  duties  of  the  defendants  as  among  themselves,  or 
the  amount  each  should  contribute  toward  the  payment 
of  plaintiff's  judgment,  depends  upon  the  application  of 
equitable  principles  to  a  state  of  facts  not  disclosed  but 
only  hinted  at  by  the  record.  In  order  to  prevent  further 
possible  litigation,  it  would  be  gratifying  to  the  court  to 
be  able  to  enlarge  the  scope  of  its  decision  so  as  to  em- 
brace the  respective  rights  and  liabilities  of  the  defend- 
ants as  between  themselves,  but  it  is  very  doubtful  whether 
this  could  be  done,  even  if  the  issues  had  been  framed  for 
that  purposa    Such  a  question  is  wholly  foreign  to  the 
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object  of  the  action,  and  entirely  unnecessary  to  its  deter- 
mination, and  within  Hovenden  v.  Knott,  12  Or.  267,  7  Pac. 
30,  it  would  seem,  could  not  be  considered.  But  however 
this  may  be,  no  such  issue  was  tendered  or  made,  and  there 
are  no  findings  of  fact  upon  which  a  decision  could  be 
based.  Nor  do  we  think  the  judgment  as  entered  in  any 
way  determines  this  question,  or  will  affect  the  right  of 
contribution  between  the  defendants  in  a  proper  proceed- 
ing for  that  purpose.  It  is  a  judgment  in  favor  of  the 
plaintiff  against  the  defendants  jointly  and  severally,  and 
fixes  their  liabilities  as  to  the  plaintiff,  but  not  among 
themselves.  Motion  overruled* 


[Decided  July  SO,  1894;  rehearing  denied.] 
DODSON   v.  DODSON. 

[87PmcW2.] 

Pabol  Agreement  fob  Intebbst  in  Realty— Statute  of  Frauds-— Code, 
{  781. —  Plaintiff  erected  on  hie  ward's  premises  fish  wheels,  and  operated 
them  for  his  own  benefit.  Upon  majority  of  the  ward,  it  was  agreed  by 
parol  to  operate  the  wheels  in  partnership,  plaintiff  to  have  a  half  interest 
in  the  wheels  and  premises.  Nothing  was  paid  by  plaintiff  or  the  partner- 
ship for  such  property.  Held,  ( 1 )  that  the  fish  wheels  are  realty,  and  the 
property  of  the  son,  and  ( 2 )  that  there  being  no  written  instrument  con- 
veying such  interest,  as  required  by  Hill's  Code,  }  781,  the  fish  wheels 
were  not  partnership  property  :*  Knott  v.  Knotty  6  Or.  142,  and  Flower  v. 
Bamekoff,  20  Or.  132,  distinguished. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

The  plaintiff  Ira  Dodson  is  the  father  of  the  defendant 
Hiram  E.  Dodson.  The  son  arrived  at  the  age  of  majority 
January  tenth,  eighteen  hundred  and  ninety.  For  several 
years  prior  to  this  date  the  plaintiff  was  also  the  general 

•For  the  Talidlty  of  a  parol  partnership  for  dealing  in  lands,  see  an  exhaottiTe 
note  to  the  California  case  of  Sola  v.  Babcock,  in  16  L.  R.  A.  74ft,  29  Am.  St  Rep.  181 
— RxroaTiR. 
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guardian  of  defendant  The  date  of  his  appointment  as 
such  is  not  fixed  definitely,  but  from  the  evidence  it  is  rea- 
sonable to  conclude  that  the  appointment  was  made  in  the 
year  eighteen  hundred  and  eighty -one.  On  the  sixteenth 
day  of  March,  eighteen  hundred  and  eighty-one,  the  defend- 
ant became  owner  in  fee  simple  of  lot  two,  section  thirty-six, 
and  lot  one,  section  thirty -five,  township  two  north,  range 
six  east,  in  Multnomah  County,  Oregon,  and  continued  to 
be  such  owner  until  the  nineteenth  day  of  August,  eighteen 
hundred  and  ninety-one,  when  he  deeded  all  his  interest 
therein  to  one  Samuel  J.  Gorman,  reserving,  however,  to 
himself  "the  right  to  erect,  maintain,  and  forever  keep 
two  (2)  fish  wheels  on  the  Columbia  River,  opposite  and 
adjacent  to  said  property,  and  to  have  the  right  of  ingress 
and  egress  along  the  shore  thereto."  Some  time  during 
the  year  eighteen  hundred  and  eighty-two  the  plaintiff 
erected  a  fish  wheel  upon  a  portion  of  the  premises,  and 
this  being  washed  away  by  high  water,  he  and  one  Guinean 
built  another  during  the  same  year,  and  engaged  in  the  fish- 
ing business  together.  The  following  year  the  plaintiff  and 
one  Denny  built  another  wheel  upon  the  premises,  Denny 
at  the  same  time  buying  the  interest  of  Guinean  in  the 
first  wheel,  whereupon  the  plaintiff  and  Denny  continued 
the  business  for  some  time,  employing  the  two  fish  wheels 
therein.  In  eighteen  hundred  and  eighty-seven  the  plain- 
tiff bought  Denny's  interest  in  the  wheels  and  business, 
and  leased  them  to  one  Warren  for  the  years  eighteen  hun- 
dred and  eighty-eight  and  eighteen  hundred  and  eighty- 
nine;  so  that  in  eighteen  hundred  and  nipety,  when  the 
son  became  of  age,  the  wheels  described  in  plaintiff's  com- 
plaint as  "the  two  stationary  fish  wheels  on  the  Columbia 
River  between  Warrendale  and  Maple  Dell,"  were  upon 
the  premises  of  the  defendant  The  plaintiff,  as  guardian 
of  the  defendant,  was  never  licensed  by  the  county  court 
to  build  the  wheels  upon  the  premises  of  the  defendant, 
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nor  does  he  claim  to  have  erected  them  in  the  capacity  of 
guardian,  but  solely  in  his  individual  capacity.  The  record 
shows  that  on  the  nineteenth  day  of  January,  eighteen 
hundred  and  ninety-one,  the  plaintiff  was,  by  order  of  the 
county  court,  discharged  as  guardian,  with  the  written 
consent  of  his  ward. 

This  suit  is  for  dissolution  of  a  copartnership,  the  sale 
of  the  copartnership  property,  and  a  division  of  the  funds 
between  the  members  thereof.  The  complaint  alleges,  in 
substance,  that  on  or  about  the — day  of  January,  eighteen 
hundred  and  ninety-one,  plaintiff  and  defendant  entered 
into  an  oral  agreement,  wherein  and  whereby  it  was  agreed 
that  plaintiff  and  defendant  should  be  equal  partners  and 
owners  in  two  stationary  fish  wheels  on  the  Columbia 
River,  describing  their  location;  that  in  said  contract  of 
partnership  it  was  further  agreed  that  plaintiff  and  defend- 
ant should  operate  said  wheels  jointly,  and  should  share 
equally  in  the  labor  and  expense  of  operating  the  same, 
and  in  the  profits  arising  therefrom,  and  the  losses,  if 
any;  that  plaintiff  and  defendant  continued  so  to  operate 
said  wheels,  and  to  divide  the  profits  thereof,  during  the 
seasons  of  eighteen  hundred  and  ninety-one  and  eighteen 
hundred  and  ninety-two;  and  that  on  or  about  the  twentieth 
day  of  December,  eighteen  hundred  and  ninety-two,  the 
defendant  by  force  of  arms  excluded  the  plaintiff  from  said 
copartnership  property.  These  allegations  are  all  put  in 
issue  by  the  answer.  The  plaintiff  was  mistaken  in  fixing 
the  date  of  said  agreement  and  the  commencement  of  said 
alleged  copartnership  as  in  January,  eighteen  hundred 
and  ninety -one;  he  evidently  intended  to  fix  said  date  a 
year  earlier. 

The  plaintiff  testifies  that  on  or  about  the  tenth  day  of 
January,  eighteen  hundred  and  ninety,  "he  (defendant) 
agreed  that  I  could  have  half,  one  half  of  the  fish,  and  in- 
terests in  the  Wheels — the  fishing  interests  there."    Upon 


852  Dodson  v.  Dodson.  [26  Or. 

cross-examination  he  says,  in  eighteen  hundred  and  ninety, 
"I  had  an  agreement  to  go  into  partnership  for  the  wheels 
—  a  verbal  agreement  It  was  some  time  along  in  January 
or  February  after  he  (defendant)  became  of  age. "  The  de- 
fendant being  called  as  a  witness  in  his  own  behalf,  denied 
these  statements  in  toto,  but  the  old  gentleman  was  cor- 
roborated in  some  measure  by  the  testimony  of  Judge  J.  C. 
Moreland,  touching  the  admissions  of  the  defendant  to  the 
effect  "that  the  fish  wheels  were  partnership  property, 
and  they  were  to  run  together,  and  the  profits  divided," 
but  his  recollection  of  the  conversation  was  not  distinct. 
The  plaintiff  and  defendant  operated  the  wheels  together 
up  to  December  twentieth,  eighteen  hnndred  and  ninety- 
two,  sold  the  "catch"  from  time  to  time,  and  divided  the 
proceeds.  They  also  seem  to  have  participated  jointly  in 
defraying  the  expenses  of  the  business,  but  the  evidence 
does  not  disclose  that  plaintiff  paid  anything  for;  an  in- 
terest  in  the  wheels.  The  decree  of  the  court  below  was 
in  favor  of  plaintiff,  declaring  the  fish  wheels  and  premises 
partnership  property,  and  ordering  the  same  sold  and 
proceeds  divided,  from  which  decree  defendant  appeals. 

Modified. 
Mr.  Franklin  P.  Mays,  for  Appellant 

The  record  presents  two  questions  argued  in  the  court 
below:  (1)  Was  there  a  partnership  agreement?  (2)  If 
there  was  a  partnership  agreement,  was  it  within  the  stat- 
ute of  frauds?  As  the  oral  agreement  if  proven,  (which 
appellant  strongly  denies,)  was  void,  because  in  parol,  I 
shall  refer  to  only  so  much  of  the  testimony  as  is  neces- 
sary to  present  that  point  It  is  conceded  on  all  sides  that 
the  stationary  fish  wheels  in  controversy  were  affixed  per- 
manently to  the  tracts  of  land  mentioned  in  the  complaint 
If  the  alleged  agreement  was  made  early  in  eighteen 
hundred  and  ninety,  as  the  respondent  testifies,  this  land 
was  then  owned  absolutely  by  appellant    If,  however, 
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the  agreement  was  not  made  until  early  in  eighteen 
hundred  and  ninety-one,  as  the  complaint  alleges,  then 
appellant  had  at  that  time  only  an  easement  therein,  be* 
cause,  in  August  of  eigh'teen  hundred  and  ninety,  he  deeded 
the  land  in  question  to  a  Mr.  Gorman.  This  Gorman  deed 
reserved  to  appellant  the  right  to  maintain  these  wheels 
thereon,  and  to  carry  on  the  fishing  business,  and  besides  to 
have  all  rights  necessarily  incident  thereto.  But  whether 
appellant  owned  the  land,  or  only  the  easement  therein,  can 
make  no  difference  as  to  the  rule  of  law  in  this  case,  as  an 
easement  is  an  interest  in  land,  and  can  only  be  passed  by 
a  grant,  and  ordinarily  by  a  deed,  or  what  is  equivalent 
thereto.  This  is  well  settled  law.  It  is  so  held  in  Wash- 
burn on  Easements,  23;  and  Bean,  J.,  speaking  for  this 
court  in  Fos8  v.  Newburg,  20  Or.  257,  at  page  260,  after  hold- 
ing that  an  easement  is  an  interest  in  the  land,  says :  * •  Parol 
license,  merely,  is  not  sufficient  to  create  an  easement.  It 
must,  therefore,  follow  that  since  it  is  considered  an  in- 
terest in  land,  a  contract  to  convey  or  grant  an  easement 
in  order  to  be  enforceable  must  be  evidenced  by  a  writing. " 
This  decision  further  holds  that  such  is  the  rule,  not  be- 
cause the  statute  provides  that  a  parol  contract  is  an  ille- 
gal one,  but  because  the  statute  provides  that  only  a  cer- 
tain kind  of  written  evidence  shall  be  considered  in  such 


Now  this  alleged  contract  being  an  attempt  to  create 
or  transfer  from  the  son  to  the  father,  by  parol,  one  half 
interest  in  his  land,  or  easement,  is  void  by  section  781  of 
Hill's  Coda  Or,  if  it  should  be  deemed  (as  it  well  might 
be)  an  oral  agreement  for  the  sale  of  an  interest  in  the 
land,  or  easement,  by  the  son  to  the  father,  it  is  also  void 
by  subdivision  6  of  section  785  of  Hill's  Code. 

It  is  not  denied,  as  I  understand  the  contention,  that  if 
this  oral  agreement  was  forbidden  by  statute,  the  respond* 

26  0E.-46. 
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ent  cannot  prevail.  It  is  contended,  however,  that  the 
agreement  was  for  a  partnership  in  lands,  and  did  not 
therefore  fall  within  the  statutes  requiring  a  writing.  To 
support  this  claim  respondent's  counsel  in  the  court  below 
cited  Knott  v.  Knott,  6  Or.  142,  and  Flower  v.  Barnekoff,  20 
Or.  132,  besides  other  cases  to  the  same  effect  The  rule 
of  law  laid  down  in  these  cases  cannot  be  questioned  when 
applied  to  a  proper  case,  but  that  they  have  here  no  appli- 
tion  whatever  is  equally  unquestionable.  The  line  of  de- 
marcation seems  perfectly  clear:  In  each  of  the  cases 
cited,  and  for  that  matter  in  all  other  cases  that  announce 
the  same  rule,  it  will  be  observed  that  the  partnership 
was  formed  for  the  purpose  of  speculating  in,  or  doing 
something  about,  some  lands,  thereafter,  in  some  way,  to 
be  acquired,  and  handled,  for  its  use  or  benefit.  In  such 
cases  it  is  clear  that  when  the  agreement  is  made,  no  lands 
are  owned  by  the  firm,  and  neither  party  attempts  to  con- 
vey or  assign  any  to  the  other.  It  is  a  result  of  the  agree- 
ment, but  not  the  agreement  itself,  that  causes  either 
party,  as  partner  or  otherwise,  first  to  take  any  int  Brest 
in  or  right  to  any  lands  procured  for  the  partnership,  or 
with  its  funds. 

In  the  class  of  cases  cited  no  land  is  owned  by  either 
of  the  partners,  or  the  partnership,  at  the  time  the  agree- 
ment is  made,  but  is  made  with  reference  to  lands  to  be 
acquired  under  the  same.  On  the  other  hand,  in  cases 
like  the  one  at  bar,  where  one  of  the  partners,  at  the  time 
the  agreement  is  made,  owns  the  land  which  by  the  agree- 
ment it  is  sought  to  make  partnership  property,  the  stat- 
ute clearly  applies,  because  by  the  agreement  it  is  at- 
tempted to  transfer  title  from  such  owner  to  the  partner- 
ship. In  this  case,  by  an  oral  agreement  respondent 
seeks  to  acquire  from  appellant  a  one-half  interest  in  the 
land,  or  easement,  then  owned  by  appellant  This  is  not 
a  suit  for  the  proceeds,  but  for  the  land  itself — to  make 
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respondent  an  equal  owner  therein.  Before  respondent 
can  succeed  he  must  be  decreed  to  be  the  owner,  by  virtue 
of  an  oral  agreement,  of  land,  or  an  easement,  which  at 
the  time  the  agreement  was  made,  was  owned  absolutely 
by  appellant. 

Again,  the  contract  sued  on,  is,  in  effect,  simply  an 
agreement  between  respondent  and  appellant  that  re- 
spondent shall  be  the  owner  of  a  half -interest  in  this  land, 
or  easement  It  amounts  to  a  contract  for  the  sale  of 
lands,  and  not  being  in  writing,  is  void.  It  does  not  ap- 
pear that  there  was  ever  any  agreement  for  a  convey- 
ance, so  the  contract  could  not  be  enforced  specifically, 
even  if  valid.  But  a  contract  void  by  the  statute  cannot 
be  enforced  directly  or  collaterally.  It  confers  no  right 
and  creates  no  obligation  as  between  the  parties  to  it: 
Dung  v.  Parker,  52  N.  Y.  494;  Dumphy  v.  Ryan,  116  U.  S. 
496.  There  is  no  fraud  in  a  breach  of  such  an  oral  con- 
tract. The  party  who  so  refuses  stands  upon  the  law  and 
has  a  right  to  refuse.  The  rule  in  this  case  is  as  binding 
on  a  court  of  equity  as  on  a  court  of  law.  The  respondent 
knew,  or  ought  to  have  known,  that  the  statute  requires 
such  a  contract  to  be  in  writing.  That  he  did  not  require 
a  writing  is  his  own  neglect,  and  he  cannot  now  expect  a 
court  of  equity  to  relieve  him  therefrom.  This  statute, 
founded  in  wisdom  and  justified  by  long  experience,  is  ab- 
solutely necessary  and  should  be  unhesitatingly  enforced. 

Mr.  Richard  W.  Montague,  for  Respondent 

The  real  property —  the  fish  wheels  and  fishing  rights — 
are  held  in  this  case  as  a  necessary  incident  to  the  partner- 
ship business,  not  as  the  "  substratum  of  the  partnership," 
or  in  other  words  this  is  a  partnership  using  real  property,, 
not  dealing  in  it  In  this  case  it  is  well  settled  that  the 
statute  of  frauds  has  no  application:  Knott  v.  Knott,  6  Or. 
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142-145;  Brown  on  Statute  of  Frauds,  §§  259-261a;  Bates 
on  Partnership,  §  301,  and  cases  cited;  Am.  and  Eng. 
Ency.  Law,  vol.  VIII,  701,  702,  and  cases  cited;  Marsh  v. 
Davis,  33  Kan.  326;  Fall  River  Company  v.  Borden,  10  Cush. 
458,  467,  469;  York  v.  Clemens,  41  Iowa,  95,  101,  102;  Treat 
v.  Hike,  68  Wis.  344,  60  Am.  Rep.  858;  Personette  v.  Pryme, 
34  N.  J.  Eq.  26. 

The  doctrine  of  Dale  v.  Hamilton,  5  Hare,  369,  estab- 
lished in  this  state  by  Knott  v.  Knott,  6  Or.  142,  and  settled 
by  Flower  v.  Bamekoff,  20  Or.  132,  covers  this  case,  and  the 
distinction  attempted  to  be  made  by  appellant  between 
property  acquired  after  the  partnership  is  constituted, 
and  that  previously  owned  by  the  members  or  acquired 
contemporaneously  with  the  agreement,  is  without  valid- 
ity, and  contrary  to  the  authorities:  Browne  on  Statute  of 
Frauds,  §  261a;  Marsh  v.  Davis,  83  Kan.  326,  where  the 
point  is  squarely  decided.  See  also  Bobbins  v.  McKnight, 
1  Halst  Ch.  642,  45  Am.  Dec.  406;  WUley  v.  Bradley,  60  Ind. 
92,  which  are  perfectly  analogous  to  this;  Oooch  v.  Sullivan, 
13  Nev.  78;  Brown  v.  Morris,  83  N.  C.  251. 

This  case  is  taken  out  of  the  statute  of  frauds  by  the 
carrying  on  of  the  partnership  business,  the  making  of 
valuable  improvements  by  the  partnership,  and  the  pos- 
session of  respondent  constituting  part  performance,  or 
rather  an  execution  of  the  agreement:  Knott  v.  Knott,  6  Or. 
142-147;  Marsh  V.  Davis,  33  Kan.  326;  Smith  v.  Yocum,  110 
111.  142;  Northrop  v.  Boone,  66  111.  368;  Mauck  v.  Melton,  64 
Ind.  414;  Carney  v.  Carney,  95  Mo.  353;  Daniels  v.  Lewis,  16 
Wis.  146;  Fame  v.  Wilcox,  16  Wis.  202.  Where  it  is  held 
that  the  abandonment  of  a  right  (as  here  the  right  of  re- 
spondent to  obtain  allowance  for  improvements  made  on 
the  estate)  may  constitute  part  performance  sufficient  to 
take  a  case  out  of  the  statute. 

Opinion  by  Mr.  Justice  Wolverton. 
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The  only  question  in  this  case  is  whether,  conceding 
the  alleged  contract  set  up  in  plaintiff's  complaint  to  have 
been  clearly  proven,  it  contravenes  the  statute  of  frauds 
as  not  being  in  writing.  The  contention  of  plaintiff  is  that 
the  parties  having  entered  into  partnership  relations  for 
the  purpose  of  engaging  in  the  fishing  business,  the  "fish 
wheels  and  fishing  rights  "  are  held  as  a  necessary  incident 
to  the  partnership  business,  and  that  the  statute  of  frauds 
has  no  application.  It  is  admitted  by  counsel  on  both 
sides  that  the  interest  in  the  fish  wheels  and  fishing  rights 
appurtenant  thereto  is  an  interest  in  real  property.  It  is 
impossible  for  a  partnership,  as  such,  to  hold  the  legal 
title  to  real  property;  it  must  stand  in  the  name  of  some 
person  or  persons,  or  a  corporation,  the  corporation  being 
a  person  in  law.*  How  are  we  to  know,  then,  what  real 
property  is  partnership  property,  and  what  is  not  ?  "The 
general  rule  is  undoubtedly  this:  Real  estate  purchased 
for  partnership  purposes,  and  appropriated  to  those  pur- 
poses, paid  for  by  partnership  funds,  and  necessary  for 
partnership  purposes,  always  becomes  partnership  prop- 
erty. *  *  *  The  three  elements  above  stated  must 
unite  in  order  to  make  the  real  estate  necessarily  partner- 
ship property":  Parsons  on  Partnership,  364;  Dyer  v.  Clark, 
5  Met  (Mass.),  562,  39  Am.  Dec.  697;  Howard  v.  Priest, 
5  Met  (Mass.),  582;  Knott  v.  Knott,  6  Or.  142;  Sherwood  v. 
St.  Paul  Railway  Company,  21  Minn.  127.  Partnership  real 
property  thus  held,  whether  by  one  or  more  members  of 
the  firm,  is,  by  an  equitable  conversion,  regarded  as  per- 
sonal property,  for  the  purpose  of  paying  debts  and  ad- 
justing the  equities  between  the  parties;  and  the  individual 
member  or  members  holding  the  legal  title  become  trus- 
tees for  the  partnership  in  respect  to  the  property,  as 
personalty:  Fairchild  v.  Fairchild,  64  N.  Y.  479.     The  pre- 

•In  thi»  connection  see  Kdley  t.  Bourne,  15  Or.  476.— Biportbb. 
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vailing  elements  of  a  resulting  trust  are  found  present, 
and  are  necessary  to  impress  partnership  real  property 
with  the  characteristics  of  personalty.  There  must  be  a 
disposition,  conveyance,  or  transfer  of  the  legal  estate, 
and  a  consideration  paid  by  the  beneficiary;  and  yet 
another  element  is  necessary  to  impress  the  realty  with 
these  characteristics,  it  must  be  appropriated  to  the  pur- 
poses of  the  partnership.  The  beneficiary  is  always  the 
partnership,  and  the  persons  holding  the  legal  estate  are 
usually  the  partners,  or  some  one  of  their  number,  but  it 
may  be  an  outside  party  having  nothing  to  do  with  the 
partnership.  When  these  three  elements  are  potent  fac- 
tors in  a  partnership  transaction,  the  equitable  conversion 
spoken  of  takes  place,  and  the  real  property  of  the  part- 
nership is  considered  personalty  for  the  purposes  of  paying 
debts  and  adjusting  equities  between  the  partners.  But 
whether  held  as  personalty  or  under  the  conditions  of  a 
resulting  trust,  it  is  equally  unaffected  by  and  is  without 
the  statute  of  frauds.  Hill's  Code,  §  781,  provides  that 
44  no  estate  or  interest  in  real  property,  nor  any  trust  or 
power  concerning  such  property,  •  •  •  can  be  created, 
transferred,  or  declared  otherwise  than  by  operation  of 
law,  or  by  a  conveyance  or  other  instrument  in  writing," 
etc.  Real  property  may,  however,  be  appropriated  to 
partnership  purposes,  and  often  is,  and  may  be  essentially 
necessary  for  such  purposes,  and  not  be  the  property  of 
the  partnership. 

It  now  remains  to  apply  the  facts  of  this  case  to  the 
principles  of  law  herein  announced.  That  a  partnership 
existed  between  plaintiff  and  defendant  from  about  Jan- 
uary or  February,  eighteen  hundred  and  ninety,  to  the 
commencement  of  this  suit,  there  is  but  little  doubt.  The 
lower  court  so  found,  and  this  court  finds  no  reason  to  dis- 
turb that  finding.  The  parties  divided  the  profits  of  the 
business,  and  shared  in  the  expenses  of  the  concern,  and 
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treated  with  and  recognized  each  other  in  full  accord  with 
the  existence  of  a  partnership.  At  the  date  upon  which 
the  parties  entered  into  this  copartnership  the  defendant 
was  the  owner  in  fee  of  the  two  wheels  and  real  property 
described  in  the  complaint  What  effect  must  be  given  to 
the  contract  of  copartnership  as  touching  this  property  ? 
The  plaintiffs  statement  of  the  contract  is,  that  "he 
(defendant)  agreed  that  I  could  have  half, — one  half  of 
the  fish,  of  the  fish  and  interests  in  the  wheels, — the  fish- 
ing interests  there."  But  it  is  not  disclosed  by  this  or  any 
other  testimony  that  plaintiff  paid  defendant  anything  for 
this  half -interest,  or  undertook  or  agreed  to  pay  anything 
therefor,  nor  did  the  partnership,  as  such,  ever  pay,  or 
undertake  or  agree  to  pay,  any  consideration  for  this  prop- 
erty; there  was  no  purchase  of  it  by  the  partnership  with 
partnership  funds.  Such  a  contract  being  in  parol  could 
not  have  the  effect  of  transferring  from  the  defendant  to 
plaintiff  a  half-interest  in  the  premises  and  fish  wheels. 
It  was  a  mere  nudum  pactum,  so  far  as  the  land  and  such 
wheels  were  concerned.  "A  parol  agreement  by  the  buyer 
of  lands  to  admit  another  into  partnership  with  him  is  void 
under  the  statute  of  frauds,  as  not  different  from  the  con- 
tract of  buyer  and  seller":  Bates  on  Law  of  Partnership, 
§  302.  Nor  could  it  have  the  effect  of  creating  a  trust  con- 
cerning land,  so  as  to  secure  a  beneficial  interest  in  the 
plaintiff  for  the  payment  of  partnership  liabilities,  and 
much  less  a  joint  personal  interest  with  the  defendant 
Smith,  J.,  in  Parker  v.  Bowles,  57  N.  H.  496,  a  case  wherein 
two  parties  had  actually  purchased  and  taken  deeds  each 
for  an  undivided  one  half  interest  in  premises  occupied  by 
a  mill  which  was  thereafter  operated  by  them  as  partners, 
says:  "The  referee  has  found  that  there  was  no  actual 
notice  and  no  written  agreement,  and  of  course  no  record, 
by  which  any  conversion  of  property  from  separate  to 
partnership  estate  was  effected.     He  has  also  found  that 
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Atwood  purchased  half  of , the  mill  property  with  the  ex- 
pectation of  going  into  partnership  in  the  lumbering  busi- 
nessawith  Bowles,  and  did  go  into  partnership  with  him, 
and  that  they  considered  and  agreed  between  themselves 
to  treat  the  real  estate  which  they  occupied  in  transacting 
their  partnership  business  as  partnership  property.  This 
agreement  was  not  in  writing  signed  by  them,  and  it  there- 
fore seems  clear  that  no  trust  concerning  this  land  could 
be  created,  so  as  to  secure  a  beneficial  interest  in  the 
owners  for  the  payment  of  their  partnership  liabilities  by 
their  parol  agreement.  Indeed,  our  statute  expressly  for- 
bids it.  (Citing  statute,  which  is  similar  to  the  statute  of 
Oregon  in  that  respect.)  When  land  is  purchased  with 
partnership  funds  and  for  partnership  purposes,  there  is 
an  implication  of  law  that  the  land  is  held  for  the  partner- 
ship. But  where  it  is  purchased  with  the  separate  funds 
of  the  partners,  it  cannot,  by  a  verbal  agreement  between 
themselves,  be  converted  into  copartnership  property,  be- 
cause no  trust  in  lands  can  be  created,  unless  by  writing, 
except  such  as  arises  or  results  by  implication  of  law;  and 
parol  evidence  is  not  admissible  to  prove  any  declaration 
of  trust,  or  agreement  of  the  parties  for  a  trust,  although 
it  is  received  to  establish  a  fact  from  which  the  law  will 
raise  or  imply  a  trust":  Alexander  v.  Kimbro,  49  Miss.  529; 
WJieatly's  Heirs  v.  Calhoun,  12  Leigh,  269,  278,  37  Am.  Dec. 
654. 

There  are  some  cases  which  hold,  where  persons  have 
been  let  into  partnership  by  parol  under  an  agreement 
that  they  should  become  partners  in  the  really  held  as  an 
incident  to  the  business,  after  long  and  continued  exist- 
ence of  the  partnership,  and  payment  of  the  consideration, 
either  in  part  or  whole,  that  they  had  acquired  an  inter- 
est in  the  realty  by  virtue  of  such  copartnership  agree- 
ment But  those  cases  are  sustained  upon  the  principle  of 
part  performance,  and  that  it  would  be  inequitable  to  allow 
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the  other  partners  to  retain  the  benefits,  and  at  the  same 
time  appropriate  the  entire  realty.  Of  such  are  the  cases 
of  In  re  Farmer,  Ex  parte  Griffin,  10  Chicago  Legal  News, 
395,  and  Marsh  v.  Davis,  33  Kan.  326,  6  Pac.  612,  and 
others  of  the  same  class.  But  these  cases  have  no  appli- 
cation here,  as  no  consideration  was  paid  by  plaintiff,  and 
there  has  been  no  part  performance.  The  plaintiff  claims, 
however,  that  he  expended  in  putting  in  these  fish  wheels 
upon  the  premises  of  the  defendant  some  seven  thousand 
dollars,  and  gave  the  son  an  allowance  during  his  minority 
of  from  thirty  dollars  to  forty  dollars  per  month,  and  that 
this  and  other  smaller  expenditures  in  his  behalf  was  ac- 
cepted by  the  son,  upon  final  settlement  of  the  guardian- 
ship, as  a  consideration  for  the  half  interest  in  the  fish 
wheels  and  premises.  Upon  the  other  hand  the  plaintiff 
cut  large  quantities  of  wood  from  the  premises  during  the 
minority  of  the  son,  and  received  rents  and  profits  from 
the  land  and  fish  wheels,  and  it  does  not  appear  that  he 
ever  filed  an  account  with  the  county  court  as  guardian  of 
the  son.  The  defendant,  therefore,  claims  that  plaintiff 
was  in  his  debt  However  this  might  have  been  at  the 
time  the  alleged  contract  was  entered  into,  these  differ- 
ences were  not  discussed  nor  considered,  nor  was  there 
any  settlement  between  these  parties  in  regard  to  them 
until  quite  a  year  afterwards,  January  nineteenth,  eighteen 
hundred  and  ninety-one,  when  defendant  filed  his  written 
consent  in  the  county  court  to  the  discharge  of  plaintiff 
as  his  guardian,  and  the  exoneration  of  his  bondsmen. 
Bo  that  at  the  time  the  contract  was  entered  into  no  con- 
sideration for  the  agreement  was  in  the  mind  of  either 
party,  hence  it  cannot  be  said  that  plaintiff  parted  with 
anything  of  value,  or  that  he  has  performed  even  in  part 
his  part  of  the  agreement 

The  counsel  for  each  party  cito  Knott  v.  Knott,  6  Or.  142, 
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and  Flower  v.  Barnehoff,  20  Or.  132,  25  Pac.  370,  as  author- 
ity in  support  of  their  respective  theories.  In  the  case 
first  mentioned  the  land  was  a  "necessary  incident  to  the 
copartnership  business,"  and  was  purchased  with  partner- 
ship funds,  which  latter  element  of  the  trust  is  entirely 
lacking  in  the  case  at  bar.  The  case  of  Flower  v.  Barnehoff 
belongs  to  another  class,  of  which  Dale  v.  Hamilton,  5  Hare, 
369,  is  the  leading  case.  The  land,  in  this  class  of  cases, 
constitutes  the  " substratum  of  the  partnership,"  the  com- 
modity in  which  it  deals,  and  is  in  no  way  an  incident  of  the 
business.  The  doctrine  of  these  cases  is  "that  the  plain- 
tiff might  first  prove  by  parol  the  existence  of  the  partner- 
ship as  an  independent  fact,  and,  that  being  established, 
might  then  show  by  the  same  evidence  his  interest  in  the 
lands  considered  as  the  substratum  of  the  partnership." 
So  that  the  two  classes  of  cases  are  entirely  distinct,  and 
certain  elements  are  necessary  and  requisite  as  potent 
factors  in  creating  the  trust  in  the  former  which  are  dis- 
pensed with  in  the  latter.  Hence  it  is  apparent  that  the 
doctrine  of  the  case  of  Flower  v.  Barnehoff  is  not  in  all  re- 
spects applicable  to  the  facts  of  the  case  at  bar.  The 
record  shows  that  a  receiver  has  been  appointed  in  this 
case,  and  that  funds  of  the  partnership  are  in  his  hands, 
received  by  him  since  the  commencement  of  this  suit. 
These  funds  ought  to  be  divided  between  the  partners. 
The  decree  of  the  lower  court  will  be  modified  in  accord- 
ance with  this  decision,  leaving  out  of  the  account  the 
fish  wheels  and  realty,  as  the  same  are  not  partnership 

property. 

Modified. 
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[Argued  October  15;  decided  November  13, 1894;  rehearing  denied.] 
GRUBBE  v.  GRUBBE. 

[88  Pac.  182.] 

1.  Actions  Against  Executors— Evidence— Code,  g  711.— In  all  cases  the 

testimony  should  be  confined  to  the  issues,  and  immaterial  and  collateral 
facts  should  be  avoided :  Ban  v.  Bortkwick,  19  Or.  578.  approved.  Under 
this  role,  in  an  action  by  decedent's  wife  against  his  executor  for  money 
loaned  to  decedent,  the  will  of  deceased,  which  contained  no  statement 
concerning  the  receipt  of  the  money,  or  denial  of  his  obligation  to  pay  it, 
or  facts  tending  to  contradict  plaintiff's  testimoney,  is  not  admissible,  even 
under  Hill's  Code,  }  711,  as  amended  by  Session  Laws,  1898,  p.  134,  provid- 
ing that  when  a  party  to  an  action  against  an  executor  testifies  in  his  own 
behalf  statements  of  the  deceased  concerning  the  same  subject,  in  his 
own  favor,  may  be  shown,  for  the  consideration  of  the  terms  of  the  will 
would  only  confuse  the  jury,  and  tend  to  withdraw  their  attention  from 
the  merits  of  the  controversy.  Nor  in  such  a  case  is  it  at  all  material  that 
the  claim  will  consume  the  entire  estate. 

2.  CONTRACTS  BETWEEN  H  USB  AND  AND  WlFE— JUBISDICTION  OF  LAW  COUBTS  — 

Code,  \\  2871, 2872, 2997.— The  general  power  to  contract  given  to  a  married 
woman  by  section  2997  of  Hill's  Code,  which  provides  that  she  may  make 
contracts  and  incur  obligations  which  may  be  enforced  by  or  against  her  to 
the  same  extent  as  if  she  were  unmarried,  is  not  limited,  as  to  dealings 
with  her  husband,  to  the  contracts  mentioned  in  sections  2871  and  2872, 
making  valid  a  conveyance,  transfer,  or  lien  executed  by  either  husband 
or  wife  in  favor  of  the  other,  and  authorizing  either  husband  or  wife  to 
appoint  the  other  his  or  her  attorney  in  fact  to  dispose  of  his  or  her  prop- 
erty for  their  mutual  benefit;  rather  should  these  sections  be  construed  as 
extending  the  general  power  so  as  to  empower  her  to  enter  into  contracts 
under  seal.  Section  2997  gives  the  wife  power  to  enter  into  parol  con. 
tracts  with  her  husband,  such  as  lending  him  money,  and  sections  2871 
and  2872  give  her  the  special  power  to  make  contracts  with  her  husband 
under  seal.* 

3.  Actions  between  Husband  and  Wive— Code,  J  2870— Jurisdiction  or 

Law  Coubtb.— Under  section  2870,  Hill's  Code,  providing  that  either  hue- 
band  or  wife,  as  owner,  may  sue  to  recover  property  of  which  the  other 
has  secured  possession  or  control,  either  may  sue  the  other  at  law  not  only 
for  property  wrongfully  obtained,  but  on  contracts  as  well. 

*  Tho  right  of  a  wife  to  maiataim  an  action  agilntt  her  hasten*  on  a  contract  or 
other  eanse  of  action  li  the  subject  of  a  note  to  McKendry  v.  McKendry  (  Pa.),  6  L.  B.  A. 
•01— Refobxeb. 
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4.  Actions  betwiih  Husbakd  aicd  Wife— Ihtkbest — Cook,  {2870. — A  mar- 
ried woman  may  maintain  an  action  agahiBt  her  husband  to  recover  not 
only  money  voluntarily  loaned  to  him,  but  interest  thereon,  under  Hill's 
Code,  i  2870,  providing  that  if  the  husband  or  wife  obtain  possession  of 
property  belonging  to  the  other  the  owner  may  maintain  an  action  there- 
for, "or  any  right  growing  oat  of  the  same,"  in  the  same  manner  as  if  he 
were  unmarried. 

Appeal  from  Douglas:  J.  C.  Fullerton,  Judge. 

This  is  an  action  brought  by  Henrietta  J.  Grubbe 
against  6.  W.  Grubbe  as  the  executor  of  the  last  will  and 
testament  of  E.  T.  Grubbe,  her  deceased  husband,  to  re- 
cover money  alleged  to  have  been  delivered  by  her  to  the 
testator  under  an  agreement  to  repay  it  upon  her  request. 
The  facts  are  that  on  September  eighth,  eighteen  hundred 
and  seventy- nine,  E.  T.  Grubbe  was  the  owner  of  a  tract 
of  land  in  Douglas  County,  which  he  and  the  plaintiff  on 
that  day  conveyed  to  one  Joseph  Haines,  who,  to  secure  a 
part  of  the  purchase  price,  executed  and  delivered  to  the 
plaintiff  a  mortgage  upon  said  property  to  secure  the  pay- 
ment of  seventeen  hundred  dollars,  with  interest  thereon 
at  the  rate  of  ten  per  cent,  per  annum  from  that  date. 
The  plaintiff,  having  annually  received  the  interest  on  the 
mortgage  debt,  and  on  November  third,  eighteen  hundred 
and  eighty-six,  the  principal,  delivered  the  amounts,  when 
received,  to  her  husband.  He  died  testate  March  twelfth, 
eighteen  hundred  and  ninety-two,  and  on  the  fifteenth  day 
of  the  next  month  the  defendant  was,  by  order  of  the 
county  court  of  said  county,  appointed  executor  of  his  last 
will  and  testament  On  August  first  following,  the  plain- 
tiff presented  to  the  defendant  for  allowance  her  claim 
against  her  husband's  estate,  and.  it  having  been  rejected 
by  him,  on  November  twelfth  of  that  year,  commenced 
this  action  to  recover  twenty-eight  hundred  and  four- 
teen dollars  and  fifty  cents,  the  amount  so  delivered 
to  the  testator,  with  interest  at  the  legal  rate  from  No- 
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vember  third,  eighteen  hundred  and  eighty-six.  The  de- 
fendant, after  denying  the  material  allegations  of  the  com- 
plaint, alleged  that  the  plaintiff,  at  the  time  said  money  is 
alleged  to  have  been  collected  by  her  and  delivered  to 
E.  T.  Grubbe,  was  his  wife,  and  that  he,  with  her  knowl- 
edge and  consent,  had  expended  the  same  in  the  necessary 
support  of  their  family.  The  reply  having  put  in  issue 
the  allegations  contained  in  the  answer,  the  cause  was 
tried  before  the  court  and  jury,  resulting  in  a  verdict  and 
judgment  for  the  defendant,  from  which  the  plaintiff  ap- 
peals, and  assigns  in  the  notice  thereof  the  admission  of 
evidence  to  which  exceptions  were  duly  taken,  and  the 
giving  and  refusal  of  certain  instructions  by  the  court,  as 
the  grounds  upon  which  she  relies  for  the  reversal  of  such 
judgment  Reversed. 

Mr.  J.  W.  Hamilton,  for  Appellant 

Mr.  R  P.  Preble  (Mr.  Geo.  M.  Brown  on  the  brief),  for 
Respondent 

Opinion  by  Mr.  Justice  Moore. 

The  plaintiff,  after  she  had  proven  the  execution  and 
delivery  of  the  Haines  mortgage,  and  the  payment  to  her 
of  the  principal  and  interest  thereof,  testified  that  she  de- 
livered the  moneys  when  collected  to  her  husband  to  invest 
for  her,  which  he  promised  to  do,  and  to  repay  the  amount 
when  she  wanted  it,  but  that  no  part  of  it  had  ever  been 
paid.  The  defendant,  over  plaintiffs  objection,  and  pre- 
sumably to  rebut  her  testimony,  introduced  in  evidence  a 
copy  of  said  last  will  and  testament,  which,  among  other 
provisions,  contained  the  following:  "Secondly,  I  do  will, 
bequeath,  and  devise  unto  my  beloved  wife,  Henrietta  J. 
Grubbe,  the  use,  during  her  natural  life,  of  all  the  real 
and  personal  property,  which  I  may  own,  or' of  which  I 
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may  die  seized,  for  her  support  and  maintenance,  and  I  do 
hereby  appoint  and  constitute  George  W.  Grubbe  of  Wil- 
bur, Douglas  County,  State  of  Oregon,  the  trustee  of  said 
estate  and  property,  to  invest,  rent,  and  manage  said  prop- 
erty, both  real  and  personal,  so  that  the  increase  thereof 
may  furnish  to  my  said  wife  during  her  lifetime  comforta- 
ble support  and  maintenance;  and  I  do  hereby  direct,  em- 
power, and  authorize  George  W.  Grubbe,  in  case  said 
increase  is  insufficient  for  the  said  purpose,  to  use  and 
apply  moneys  of  said  estate,  of  which  I  may  die  seized 
thereof,  that  which  is  necessary,  and  in  case  of  necessity, 
after  using  the  moneys,  to  sell  the  personal  or  real 
property  which  may  be  necessary  to  realize  sufficient 
money  to  support  and  maintain  my  said  wife  during  her 
life."  The  defendant  also  testified  that  the  deceased  left 
money,  notes,  and  accounts  amounting  to  not  more  than 
twenty -nine  hundred  dollars,  and  a  lot  with  three  build- 
ings thereon  of  the  value  of  about  one  thousand  dollars. 
Upon  this  evidence  the  court  instructed  the  jury  as  fol- 
lows: "The  will  of  E.  T.  Grubbe  has  been  introduced  in 
evidence.  By  the  provisions  of  this  will  the  property  of 
the  deceased  is  placed  in  trust  for  the  use  and  benefit  of 
the  plaintiff  during  her  lifetime,  and  then  the  remainder, 
if  any,  is  to  go  to  his  children  named  in  the  will.  There 
is  some  evidence  tending  to  show  that  the  claim  of  plain- 
tiff upon  which  this  action  is  brought  would  consume  the 
greater  portion  of  the  estate  of  E.  T.  Grubbe,  and  that  if 
this  claim  is  paid  out  of  the  estate  there  will  be  little,  if 
anything,  left  You  have  a  right  to  consider  all  these 
facts  and  circumstances  in  determining  whether  the  money 
derived  from  the  Haines  mortgage  was  or  was  not  the 
property  of  the  plaintiff. " 

The  plaintiff  duly  .excepted  to  this  instruction,  and 
now  contends  that  the  admission  of  the  will  in  evidence, 
and  the  instruction  based  thereon,  were  manifest  errors; 
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while  the  defendant  contends  that  the  payment  of  the 
claim  out  of  the  estate  would  leave  nothing  upon  which 
the  will  could  operate,  and  that  the  making  of  the  will 
was  inconsistent  with  the  relation  of  debtor  and  creditor 
between  the  deceased  and  plaintiff,  that  it  tended  to  rebut 
her  testimony,  and  hence  was  admissible  in  evidence.  In 
support  of  this  contention  he  cites  In  re  Hauer's  Estate, 
140  Pa.  St.  420,  23  Am.  St  Rep.  245,  21  Atl.  445,  where 
the  facts  were  that  a  husband  had,  with  the  knowledge 
and  consent  of  his  wife,  collected  the  rents  accruing  from 
her  separate  estate,  and  used  the  money  thus  received  in 
the  support  of  their  family,  and  that  he  had  purchased, 
in  the  name  and  for  the  benefit  of  his  wife,  a  house  and 
lot  It  was  there  held  that  the  facts  relating  to  the  pur- 
chase of  the  house  and  lot  were  properly  admissible  in 
evidence  as  showing  a  gift  from  him  to  her,  and  that  he 
did  not  regard  himself  as  her  debtor  for  the  rents,  which 
would  be  presumed  to  be  a  gift  from  her.  It  was  also  held 
that  a  husband  who  received  a  portion  of  the  principal  of 
his  wife's  separate  estate  becomes,  in  the  absence  of  an 
agreement  controlling  his  reception  of  it,  her  debtor  for 
the  amount  so  received,  but  that  he  was  not,  as  a  general 
rule,  chargeable  with  interest  upon  it;  that  it  lies  upon 
him  to  show  the  agreement  which  releases  him  from  the 
payment  of  the  principal,  and  on  her  to  show  the  agree- 
ment which  entitles  her  to  interest  Thus  a  broad  and 
plain  distinction  is  drawn  between  the  receipt  by  the  hus- 
band of  the  income  of  his  wife's  separate  property,  and 
the  receipt  by  him  of  the  principal  of  her  estate. 

The  effect  of  this  decision  is  that  the  presumption  of  a 
gift  from  the  wife  to  the  husband  of  the  rents  of  her  sep- 
arate estate,  when  used  by  him  in  the  support  of  the  family, 
may  be  corroborated  by  proof  of  a  gift  from  him  to  her, 
as  tending  to  show  that  the  relation  of  debtor  and  creditor 
was  never  contemplated  and  did  not  exist  between  them; 
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bat  it  is  manifest  that  if  the  husband  had  appropriated  ine 
estate  itself,  instead  of  the  income  thereof,  the  evidence 
of  the  purchase  of  the  house  and  lot  would  have  been  in- 
admissible for  that  purpose.  In  the  case  at  bar  the  money 
received  by  £.  T.  Grubbe  from  the  plaintiff  was  not  only 
the  profits  from  her  separate  estate,  but  included  the 
estate  itself,  if  it  be  conceded  that  she  owned  the  Haines 
mortgage,  and  hence  the  rule  announced  in  the  case  relied 
upon  by  the  defendant,  even  if  applicable  in  this  case, 
would  make  the  will  admissible  in  evidence  only  as  tending 
to  show  that  the  estate  of  E.  T.  Grubbe  was  not  liable  for 
the  interest  upon  the  fund  when  it  had  been  by  and  with 
the  knowledge  and  consent  of  the  plaintiff  used  by  him  in 
supporting  the  family.  The  legislative  assembly  of  Ore- 
gon amended  section  711  of  Hill's  Code  (Session  Laws, 
1893,  p.  134),  by  adding  the  following:  "Provided,  that 
when  a  party  to  an  action  or  suit  by  or  against  an  executor 
or  administrator  appears  as  a  witness  in  his  own  behalf, 
statements  of  the  deceased  concerning  the  same  subject  in 
his  own  favor  may  also  be  proven."  It  cannot  be  said 
that  the  will  contained  any  statements  of  the  deceased 
concerning  his  receipt  of  the  money,  or  any  denial  of  his 
obligation  to  repay  it,  nor  does  it  in  any  manner  tend  to 
contradict  any  fact  to  which  the  plaintiff  or  any  of  her  wit- 
nesses had  testified  in  support  of  her  action,  and  hence  it 
was  not  admissible  under  that  section  of  the  statute.  The 
admission  of  the  will  in  evidence,  and  the  proof  of  its  pro- 
bate, injected  collateral  facts  into  the  case  which  afforded 
no  reasonable  presumption  or  inference  of  the  liability  of 
the  decedent's  estate  for  the  payment  of  plaintiff's  claim; 
and  the  effect  of  this  evidence  was  to  draw  the  minds  of 
the  jurors  from  the  real  question  in  issue,  and  the  plaintiff, 
having  had  no  notice  of  such  a  course,  was  not  prepared 
to  rebut  it:  Barr  v.  Borihtoick,  19  Or.  578,  25  Pac  360.  The 
instruction  based  upon  the  evidence  thus  admitted  would 
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tend  to  make  the  payment  of  claims  against  the  estates  of 
deceased  persons  dependent,  not  upon  their  merits,  but 
upon  the  assets  of  the  estate.  We  conclude  there  was 
manifest  error  in  admitting  a  copy  of  the  will  in  evidence 
and  in  giving  the  instruction  based  thereon. 

2.  The  defendant's  counsel  contend  that  it  having  ap- 
peared from  the  pleadings  that  at  the  time  of  the  alleged 
transactions  upon  which  the  plaintiff  bases  her  claim  she 
was  the  wife  of  E.  T.  Grubbe  she  could  not  enter  into  any 
contract  with  him  upon  which  she  could  maintain  an  action 
at  law,  and  that  if  she  had  any  remedy  it  was  enforcible 
only  in  equity.  The  following  provisions  of  Hill's  Code 
are  deemed  involved  in  the  discussion  of  this  question: 
••2992.  The  property  and  pecuniary  rights  of  every  mar- 
ried woman  at  the  time  of  her  marriage,  or  afterwards 
acquired,  shall  not  be  subject  to  the  debts  or  contracts  of 
her  husband,  and  she  may  manage,  sell,  convey,  or  devise 
the  same  by  will  to  the  same  extent  and  in  the  same  man- 
ner that  her  husband  can  property  belonging  to  him. 
2997.  Contracts  may  be  made  by  a  wife,  and  liabilities 
incurred,  and  the  same  enforced  by  or  against  her  to  the 
same  extent  and  in  the  same  manner  as  if  she  were  un- 
married. 2870.  Should  either  the  husband  or  wife  obtain 
possession  or  control  of  property  belonging  to  the  other, 
either  before  or  after  marriage,  the  owner  of  the  property 
may  maintain  an  action  therefor,  or  for  any  right  growing 
out  of  the  same,  in  the  same  manner  and  extent  as  if  they 
were  unmarried."  Without  attempting  to  enumerate  the 
disabilities  under  which  the  wife  labored  in  consequence 
of  the  harsh  rules  of  the  common  law,  it  is  sufficient  to 
say  that  the  framers  of  our  constitution  wisely  created  a 
separate  estate  for  her  benefit  and  protection,  (section  5, 
article  XV,  Oregon  Constitution,)  and  that  the  legislative 
assembly  has  established  her  legal  identity,  emancipated 

ft  Oft.— 47. 
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her  from  the  servile  dominion  of  her  husband,  and  clothed 
her  with  power  to  contract  and  deal  with  her  separate 
legal  estate,  and  to  maintain  suits  and  actions  in  her  own 
name  for  its  protection,  to  the  same  extent  as  if  she  were 
unmarried. 

In  addition  to  the  rights  secured  to  a  married  woman 
by  the  foregoing  sections  the  following  power  has  also 
been  granted:  "2871.  A  conveyance,  transfer,  or  lien  exe- 
cuted by  either  husband  or  wife  to  or  in  favor  of  the  other 
shall  be  valid  to  the  same  extent  as  between  other  per- 
sons. 2872.  A  husband  or  wife  may  constitute  the  other 
his  or  her  attorney  in  fact,  to  control  or  dispose  of  his 
or  her  property  for  their  mutual  benefit,  and  may  re- 
voke  the  same  to  the  same  extent  and  manner  as  other 
persons."  It  is  contended  that  section  2997,  authorizing 
the  wife  to  contract,  is  limited,  so  far  as  her  contracts 
with  her  husband  are  concerned,  to  those  expressly  named 
in  sections  2871  and  2872,  and  that,  the  legislative  assem- 
bly having  by  these  sections  designated  the  kinds  of  con- 
tracts she  can  enter  into  with  her  husband,  the  maxim 
"expression  unius  est  exclusio  alterius"  prohibits  her  from 
making  any  other  contracts  with  him.  This  maxim  is  not 
of  universal  application,  and  great  caution  is  necessary  to 
be  exercised  in  its  proper  use,  depending  upon  the  inten- 
tion of  the  parties,  to  be  discovered  from  the  face  of  the 
instrument:  Broom's  Legal  Maxims,  653.  A  conveyance 
is  a  contract  under  seal,  but  there  is  often  a  difference  be- 
tween the  power  of  contract  and  the  power  of  making  con- 
veyances: 2  Bishop  on  Married  Women,  §  368.  The  wife, 
tinder  the  general  grant  of  power  given  in  section  2997,  is 
authorized  to  enter  into  parol  contracts  with  her  husband, 
and  by  sections  2871  and  2872,  she  has  been  granted  the 
special  power  to  enter  into  contracts  under  seal  with  him. 
We  do  not  think  the  enumeration  of  the  classes  in  sections 
2871  and  2872,  is  a  limitation  upon  the  wife's  power  to  con- 
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tract  with  her  husband,  but  rather  an  extension  of  the 
grant,  and  hence  the  maxim  quoted  is  inapplicable,  and 
plaintiff  was  authorized  to  enter  into  the  alleged  contract 
with  her  husband. 

3.  The  question  is  then  presented  whether  a  married 
woman,  under  the  statute,  can  maintain  an  action  at  law 
against  her  husband  for  money  voluntarily  delivered  to 
him  under  an  express  agreement  to  repay  the  same.  De- 
fendant's counsel  contend  that  section  2870  only  permits 
either  husband  or  wife  to  maintain  an  action  to  recover 
the  possession  or  control  of  property  wrongfully  obtained 
by  the  other,  and  that  no  action  on  a  contract  can  be  main- 
tained at  law  by  one  spouse  against  the  other.  This  sec- 
tion was  borrowed  from  Iowa,  (1  McClain's  Annotated 
Statutes  of  Iowa,  §  2204,)  but  we  have  been  unable  to  find 
any  decision  from  the  courts  of  that  state  directly  bearing 
upon  the  question.  In  Peters  v.  Peters,  42  Iowa,  182,  it  was 
held  that  section  2204  of  the  Code  of  that  state  does  not  au- 
thorize the  wife  to  bring  an  action  against  her  husband  for 
assault  and  battery  committed  by  him  upon  her.  In  Court- 
right  v.  Courtright,  53  Iowa,  57,  4  N.  W.  824,  Seevers,  J., 
says:  " Whether  this  statute/'  referring  to  section  2204  of 
the  Code  of  that  state,  "  includes  property  which  has  been 
voluntarily  given  by  the  husband  or  wife  to  the  other, 
or  which  has  been  rightfully  obtained,  we  do  not  deem 
it  necessary  to  determine. " 

The  effect  of  modern  statutes  upon  the  rights  of  mar- 
ried women  has  been  to  give  them  the  privilege  of  apply- 
ing to  the  law  courts  for  relief  which  under  the  common 
law  they  could  obtain  only  in  a  court  of  equity.  These 
statutes  have  not  created  new  rights,  but  have  provided 
another  forum  for  their  enforcement.  The  redress  which' 
a  wife  could,  under  the  old  system,  obtain  only  in  a  court 
of  equity,  is,  under  the  statutes  of  many  states,  now  freely- 
granted  her  in  a  court  of  law:  2  Bishop  on  Married  Women*. 
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If  it  be  admitted  that  the  wife  can  enter  into,  con- 
tracts with  her  husband,  then  it  must  be  conceded  that  the 
law  has  furnished  her  a  remedy  for  their  enforcement  In 
Wilson  v.  Wilson,  86  Cal.  447,  95  Am.  Dec.  194,  it  was  held, 
in  an  action  brought  by  the  wife  against  the  husband  to 
recover  money  loaned  by  her  to  him,  that  it  was  maintain- 
able, Sawyer,  C.  J.,  saying:  "We  find  that  the  right  of 
the  wife  to  sue  the  husband  is  expressly  recognized,  and 
the  right  is  not  limited  to  any  particular  action,  or  class  of 
actions."  So,  too,  in  May  v.  May,  9  Neb.  16,  81  Am.  Rep. 
399,  2  N.  W.  221,  it  was  also  held  that  the  wife  might 
maintain  an  action  against  her  husband  to  recover  money 
loaned.  The  principal  objection  urged  against  the  right 
of  action  at  law  between  husband  and  wife  to  settle  ques- 
tions relating  to  the  separate  property  of  either,  is  that  it 
would  tend  to  disturb  the  harmony  that  should  exist  be- 
tween the  parties*  Sawyer,  C.  J.,  in  Wilson  v.  Wilson,  in 
speaking  upon  this  subject  says:  "A  litigation  of  this  kind 
between  husband  and  wife  may  be  unseemly  and  abhorrent 
to  our  ideas  of  propriety,  but  a  litigation  in  one  form  can 
be  no  more  so  than  the  necessity  itself  which  gives  rise  to 
the  litigation."  In  view  of  these  decisions,  and  the  spirit 
of  our  statutes  upon  the  property  rights  of  married  women, 
we  conclude  that  section  2870  authorizes  the  wife  to  main- 
tain an  action  against  her  husband  to  recover  money  vol- 
untarily loaned  to  him,  and  that  she  need  not  invoke  the 
jurisdiction  of  a  court  of  equity  to  establish  the  relation  of 
debtor  and  creditor  between  them.  The  objection  to  the 
forum  having  been  urged  by  the  defendant,  we  have,  in 
view  of  another  trial,  deemed  it  proper  to  thus  present 
our  views  as  to  the  right  of  a  married  woman  to  resort  to 
the  law  side  of  the  court  for  redress  in  this  class  of  cases. 
4.  Where  money  is  advanced  by  the  wife  to  the  hus- 
band it  will,  in  the  absence  of  any  statute  upon  the  sub- 
ject, or  an  express  agreement  to  that  effect,  be  presumed 
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that  no  interest  is  recoverable  thereon,  (In  re  Haver's  Es- 
tate, 140  Pa.  St  420,  23  Am.  St.  Rep.  245;  Logan  v.  HaU, 
19  Iowa,  491,)  but  under  section  2870,  the  wife  may,  in  ad- 
dition to  the  recovery  of  the  property  obtained  by  the 
husband,  also  recover  any  right  growing  out  of  the  same, 
which  entitles  her  to  interest  upon  the  money  loaned. 
There  being  manifest  error  in  the  record,  the  judgment 

is  reversed  and  a  new  trial  ordered. 

Reversed. 


[Decided  November  19, 1894.] 
HUME  v.  WOODRUFF. 

[88  PM.  191.] 

Nonsuit— Trial— Code,  \\  402,  246.— A  determination  of  an  issue  presented 
by  a  general  demurrer  to  complaint  is  a  "trial"  within  the  meaning  of 
subdivision  1  of  section  246,  Hill's  Code,  and  thereafter  a  plaintiff  will  not 
be  entitled  to  a  voluntary  nonsuit,  unless  by  leave  of  court  he  flies  an 
amended  complaint,  in  which  case  the  original  complaint  ceases  to  be  part 
of  the  record,  ( Wells  v.  AppUgaU,  12  Or.  208,  and  Hexter  v.  Schneider,  14 
Or.  184,  cited  and  approved,)  and  the  cause  stands  for  hearing  on  the 
amended  complaint  Before  action  is  taken  on  this  pleading  plaintiff 
may  be  nonsuited  if  he  chooses. 

Appeal  from  Curry:  J.  C.  Fullerton,  Judge. 

This  is  a  suit  by  R.  D.  Hume  to  enjoin  and  restrain 
Chauncy  Woodruff  and  others  from  interfering  with  what 
plaintiff  claims  and  alleges  to  be  a  private  fishery  in  Rogue 
River.  A  demurrer  to  the  complaint  because  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  suit  being  sus- 
tained with  leave  to  amend,  the  plaintiff  filed  an  amended 
complaint,  and  at  the  same  time  a  motion  for  a  voluntary 
nonsuit.  This  motion  was  denied  by  the  court,  and  the 
amended  complaint,  on  motion  of  the  defendants,  stricken 
from  the  files  because  it  was  sham,  frivolous,  and  irrele- 
vant    Plaintiff  refusing  to  plead  further,  a  decree  was 
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entered  dismissing  the  suit  and  for  costs,  from  which  he 
appeals.  Reversed. 

Mr.  8.  H.  Hazard,  for  Appellant 

When  the  amended  complaint  was  filed  in  accordance 
with  leave  of  the  court,  the  same  superseded  the  former 
complaint,  and  the  suit  stood  as  if  no  proceedings  had  been 
had  in  the  suit.  As  held  by  this  court,  in  such  case  it  is 
not  necessary  that  the  original  pleadings  should  be  in- 
cluded in  the  transcript,  as  the  same  was  entirely  super- 
seded by  the  amended  pleadings. 

Our  statute  provides  that  a  judgment  for  nonsuit  may 
be  taken  by  the  plaintiff,  on  his  motion,  at  any  time  before 
trial,  unless  a  counterclaim  has  been  pleaded  as  a  defense. 
Our  statute  has  only  changed  the  rule  of  the  common  law, 
as  to  the  time  when  the  plaintiff  might  become  nonsuited. 
At  common  law,  plaintiff  was  entitled  to  a  nonsuit  even 
after  verdict  against  him  and  at  any  time  before  judgment 
was  entered.  As  the  court  will  see  by  an  examination  of 
the  numerous  authorities  in  this  brief  cited,  from  states 
which  have  statutes  similar  to  our  own,  the  plaintiff  may 
submit  to  a  nonsuit  at  any  time  before  the  trial  is  com- 
pleted. It  is  not  necessary  that  he  should  give  any  reason 
for  so  doing,  and  the  court  has  no  right  to  require  reasons 
or  refuse  the  nonsuit.  The  only  penalty  the  law  imposes 
upon  the  plaintiff  for  taking  a  nonsuit  is  that  he  shall  pay 
the  costs  and  disbursements  of  the  action  or  suit  The 
plaintiff  is  entitled  to  a  judgment  of  nonsuit  on  his  motion 
therefor  at  any  time  before  the  cause  is  finally  submitted 
to  the  court  or  jury,  unless  a  counterclaim  has  been  pleaded 
as  a  defense:  Hill's  Code,  §§  246,  402;  Dave  v.  Haydcn,  5 
Or.  500;  Ourrie  v.  Southern  Pacific  Company,  23  Or.  400; 
Dimick  v.  Deringer,  32  CaL  488;  Burbank  v.  Woodward,  124 
Mass.  356;  Lazvrence  v.  Shreve,  26  Mo.  492;  Adams  v.  Shep- 
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herd,  24  HL  464;  Wright  v.  Bartlett,  45  N.  H.  289;  Merchant* 
Bank  v.  Bawls,  50  Am.  Dec.  394;  Texas  and  Pacific  Railway 
Company  v.  Miller,  23  Am.  St.  Rep.  808. 

Messrs.  Wm.  B.  Willis,  and  Warren  Gregory  (Messrs.  Chick- 
cring,  Thomas,  and  Gregory  on  the  brief),  for  Respondent 

There  was  no  error  in  striking  the  second  amended 
complaint  from  the  files,  for  the  reason  it  was  in  substance 
a  copy  of  the  first  amended  complaint;  and  there  was  no 
error  in  denying  plaintiffs  motion  for  nonsuit,  for  this 
motion  was  not  made  until  after  trial  and  decision  of  the 
court  on  demurrer  to  plaintiffs  amended  complaint  Sec- 
tion 402  of  our  Code  provides:  "A  decree  dismissing  a  suit 
may  be  given  against  the  plaintiff  in  any  of  the  cases 
specified  in  subdivisions  1,  2,  and  3  of  section  246,  except 
the  last  clause  of  subdivision  3.  Such  decree  is  a  deter- 
mination of  the  suit,  but  shall  not  have  the  effect  to  bar 
another  suit  for  the  same  cause  or  any  part  thereof.'9 
Section  246:  "A  judgment  of  nonsuit  may  be  given  against 
the  plaintiff,  as  provided  in  this  title,  on  motion  of  the 
plaintiff,  at  any  time  before  trial,  unless  a  counterclaim 
has  been  pleaded  as  a  defense." 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  only  question  presented  for  our  determination  is 
whether  the  plaintiff  was  entitled  to  a  voluntary  nonsuit 
By  section  402  of  Hill's  Code  a  decree  dismissing  a  suit 
may  be  given  against  the  plaintiff  in  any  of  the  cases  spec- 
ified in  subdivisions  1,  2,  and  3  of  section  246,  except  the 
last  clause  of  subdivision  3.  By  subdivision  1  referred  to 
a  plaintiff  is  entitled  to  a  voluntary  nonsuit  at  any  time 
before  trial,  unless  a  counterclaim  has  been  pleaded  as  a 
defense.  Under  our  statute  a  trial  is  defined  to  be  "the 
judicial  examination  of  the  issues  between  the  parties." 
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Section  177.  Issues  are  of  two  kinds:  first,  of  law;  second, 
of  fact  Section  173.  An  issue  of  law  arises  upon  a  de- 
murrer (section  174),  and,  since  a  defendant  may  demur 
upon  the  ground  "that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,"  (sections  67  and 
889,)  it  would  seem  to  follow  that  the  determination  of  an 
issue  presented  by  such  a  demurrer  is  a  ''trial"  of  the 
cause  within  the  meaning  of  the  statute  (Alley  v.  Nottt  111 
17.  S.  472),  and,  as  a  consequence,  that  after  the  disposi- 
tion thereof  a  plaintiff  is  not  entitled  to  a  voluntary  nonsuit 
unless  by  leave  of  the  court  an  amended  complaint  is  filed. 
If,  however,  he  is  allowed  to  amend  and  does  so,  the  orig- 
inal complaint  and  the  demurrer  thereto  cease  to  be  a  part 
of  the  record  for  the  purposes  of  the  trial,  and  the  cause 
stands  for  hearing  or  trial  on  the  amended  complaint  the 
same  as  if  no  other  had  been  filed:  Wells  v.  Applegate,  12 
Or.  208,  6  Pac.  776;  Eexter  v.  Schneider,  14  Or.  184,  12  Pac. 
668.  In  such  a  case,  it  seems  to  us,  a  plaintiff  would  be 
entitled,  as  a  matter  of  right,  to  a  voluntary  nonsuit  at 
any  time  before  the  amended  complaint  is  disposed  of,  or 
a  trial  had  on  some  issue  tendered  by  it,  although  it  may 
in  fact  be  subject  to  the  same  objection  as  the  original. 
In  the  case  at  bar,  after  the  demurrer  had  been  sustained, 
the  court  allowed  the  plaintiff  to  amend,  which  he  did. 
The  original  complaint  and  the  ruling  on  the  demurrer, 
therefore,  ceased  to  be  a  part  of  the  case,  but  it  stood  for 
hearing  on  the  amended  complaint  alone,  and  as  there  had 
been  no  trials  on  any  issues  tendered  by  such  complaint, 
and  it  still  remained  on  file,  we  are  of  opinion  plaintiff  was 
clearly  entitled  to  become  nonsuited  if  he  so  desired,  and 
the  court  erred  in  overruling  his  motion  for  that  purpose. 
The  refusal  of  the  court  to  grant  the  nonsuit,  and  in 
entering  a  decree  dismissing  the  suit,  was  undoubtedly 
prejudicial  error.  A  voluntary  nonsuit,  when  taken  as 
prescribed  in  subdivision  1  of  section  246,  does  not  bar  a 


Nov.  1894.]    Ehrman  v.  Astoria  Railway  Co. 


877 


subsequent  suit  for  the  same  cause;  but  a  decree  sustain- 
ing a  demurrer  to  a  complaint  and  dismissing  the  suit  be- 
cause it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  suit,  is,  until  reversed,  a  final  determination  of  the 
issues  presented  by  such  complaint,  and  can  be  pleaded  as 
a  bar  to  a  subsequent  action  for  the  same  cause.  For  these 
reasons  the  decree  of  the  court  below  will  have  to  be  re- 
versed and  the  motion  for  a  nonsuit  allowed. 

Reversed. 


[Argued  October  29;  decided  November  26, 1894.] 
EHRMAN   v.  ASTORIA   RAILWAY   CO. 

[8.C.88PacR6p.80tf.] 

L  Practice  ok  Appeal — Evidence  Dehors  the  Recobd.— Evidence  dehors 
the  record  to  establish  certain  facts  affecting  proceedings  on  appeal  is  ad- 
missible in  an  appellate  court;  and  the  admission  of  such  evidence,  when 
oncontro verted,  is  not  an  assumption  of  original  jurisdiction. 

2.  Waives  of  Right  to  Appeal — Ikoonsictewt  Acts. — The  right  to  appeal 
from  a  decree  refusing  to  foreclose  a  mechanics'  lien  is  waived  by  bringing 
an  attachment  action  after  the  entry  of  the  decree,  where  the  right  of 
attachment  is  conditioned  upon  the  feet  that  the  claim  is  not  secured 
by  any  lien  ox  mortgage :  Moor*  v.  Floyd,  4  Or.  101,  cited  and  approved. 

Appeal  from  Clatsop:  Thos.  A.  McBride,  Judge. 

This  is  a  suit  to  foreclose  a  lien  brought  here  on  appeal 
by  plaintiff  after  attaching  the  property  in  an  action  at 
law.  Defendants  claim  that  the  seizure  by  attachment  is 
a  waiver  of  the  appeal  and  move  to  dismiss  it  The  record 
shows  that  Warren  W.  Corey,  Charles  J.  Corey,  Amos  B. 
Corey,  Warren  H.  Wattis,  and  Edmond  D.  Wattis,  copart- 
ners, doing  business  as  general  railroad  contractors,  under 
the  firm  name  of  Corey  Brothers  &  Company,  having  filed 
their  notice  of  lien  upon  the  property  of  the  defendant, 
the  Astoria  and  Portland  Railway  Company,  to  secure  the 
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payment  of  the  cost  of  constructing  a  part  of  its  line  of 
railroad  from  Astoria  to  Portland,  assigned  their  claim 
and  lien  to  the  plaintiff,  who  commenced  this  suit  in  the 
Circuit  Court  of  Clatsop  County  for  its  foreclosure,  and  at 
the  trial  thereof  on  September  twentieth,  eighteen  hundred 
and  ninety- three,  a  decree  was  rendered  dismissing  the 
suit,  from  which  the  plaintiff  on  March  nineteenth,  eighteen 
hundred  and  ninety-four,  appealed,  and  the  transcript 
of  said  cause  was  on  October  second  filed  in  this  court 
It  also  appears  from  affidavits  filed  herein  that  the  plain- 
tiff, immediately  after  and  on  the  same  day  said  decree  was 
rendered,  commenced  an  action  at  law  in  said  circuit  court 
for  the  same  demand  set  forth  in  his  complaint  in  this  suit, 
filed  his  affidavit  for  an  attachment  in  which  he,  inter  alia, 
says,  "that  said  contract,"  referring  to  his  cause  of  action, 
"was  made  in  this  state,  and  that  the  payment  of  the 
same  has  not  been  secured  by  any  mortgage,  lien,  or 
pledge  upon  real  or  personal  property."  At  the  same 
time  he  also  filed  an  undertaking,  and  caused  a  writ  of  at- 
tachment to  be  issued  and  levied  upon  the  same  property 
which  he  is  seeking  to  subject  to  the  satisfaction  of  his 
lien  in  this  suit.  A  summons  in  said  action  was  served 
upon  the  defendants,  who  moved  the  court,  upon  a  special 
appearance  by  them  for  that  purpose,  to  set  aside  the  ser- 
vice thereof,  but,  no  further  proceedings  having  been 
taken,  the  action  is  still  pending  in  said  court  These  facts, 
which  are  made  to  appear  by  said  affidavits  and  the  ex- 
hibits forming  a  part  thereof,  are  not  denied  by  the  plain- 
tiff. The  defendants  claim  that  the  seizure  by  attachment 
is  a  waiver  of  the  right  to  appeal,  and  move  to  dismiss. 

Dismissed. 
Mr.  Chas.  W.  Fulton,  for  the  motion. 

Mr.  Harry  M  Cake,  contra. 

Opinion  by  Mr.  Justice  Moore. 
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1.  The  defendants'  counsel  contends  that  evidence  de- 
hors the  record  is  admissible  in  this  court,  when  it  affects 
proceedings  before  it  on  appeal;  and  that  from  such  evi- 
dence in  this  case  it  is  apparent  that  the  plaintiff  has 
waived  his  right  of  appeal;  while  plaintiffs  counsel  con- 
tend that  even  if  such  evidence  be  admissible,  it  fails  to 
show  such  waiver;  that  the  issuing  of  an  attachment  and 
its  levy  upon  the  property  of  a  debtor  to  further  secure 
the  debt  does  not  destroy  the  lien  given  by  statute  for 
labor  performed  or  material  furnished  in  improvements 
made  upon  real  property;  and  that  the  remedies  by  attach- 
ment and  statutory  lien  are  cumulative,  and  both  may  be 
prosecuted  at  the  same  tima  The  defendants'  contention 
is  supported  by  many  authorities,  and  the  correct  rule  un- 
doubtedly is  that  evidence  dehors  the  record,  to  establish 
certain  facts,  is  admissible  in  an  appellate  court,  affecting 
proceedings  before  it  upon  appeal,  and  that  the  admission 
of  such  evidence,  when  uncontroverted,  is  not  an  assump- 
tion of  original  jurisdiction:  Dakota  County  v.  Qlidden,  113 
U.  a  222,  5  Sup.  Ct  428;  Elwdl  v.  Foadick,  134  U.  S.  500, 
10  Sup.  Ct  598;  Bolen  v.  Owmby,  58  Ark.  514,  14  S.  W.  926; 
Portland  Construction  Company  v.  ffNeil,  24  Or.  54,  32  Pac. 
764. 

2.  It  may  be  conceded  that  debts  for  labor  or  material 
may  be  secured  both  by  statutory  lien  and  attachment 
(Phillips  on  Mechanics'  Liens,  §  311),  but  in  this  state  an 
attachment  can  only  be  had  in  an  action  upon  a  contract 
for  the  direct  payment  of  money  which  has  not  been 
secured  by  mortgage,  lien,  or  pledge  upon  real  or  personal 
property  (subdivision  1,  section  144,  Hill's  Code),  and  be- 
fore the  writ  can  be  issued  the  plaintiff,  or  some  one  in  his 
behalf,  must  make  and  file  an  affidavit  showing  these  facts: 
Hill's  Code,  §  145,  subdivision  1.  It  will  thus  be  seen  that 
a  claimant  cannot  make  an  affidavit  for  an  attachment 
when  his  debt  is  secured  by  a  statutory  lien.     A  party 
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may,  for  a  consideration,  waive  his  right  to  appeal,  by  a 
stipulation  clearly  indicating  his  intention  to  do  so,  and  an 
appellate  court  will  enforce  such  stipulation  by  declining 
to  pass  upon  the  questions  thus  formally  waived:  Baylies 
on  New  Trials,  18.  So,  too,  the  right  to  appeal  may  bo 
waived  by  acts  of  the  party  which  are  inconsistent  with 
the  assertion  of  that  right.  As  was  said  in  Moore  v.  Floyd, 
4  Or.  101,  "the  right  to  proceed  on  a  judgment  and  enjoy 
its  fruits,  and  the  right  to  appeal,  are  not  concurrent;  on 
the  contrary,  they  are  wholly  inconsistent"  When  the 
court  dismissed  the  suit,  the  plaintiff  was  enabled  to  take 
proceedings  for  a  judgment  and  reap  its  fruit  by  making 
the  necessary  affidavit  and  securing  an  attachment  of  the 
property,  and  from  these  acts  he  has  derived  a  benefit 
which  he  can  enjoy  until  the  decree  is  reversed,  when,  by 
dismissing  his  attachment,  he  can  hold  the  property  under 
his  statutory  lien;  but  if  the  decree  be  affirmed,  he  has 
already  secured  a  lien  upon  the  same  property  by  the  levy 
of  his  attachment,  and  in  this  fortunate  condition  he  can 
speculate  upon  the  probabilities  of  its  affirmance  or  re- 
versal, well  knowing, — if  this  appeal  cannot  be  dismissed, 
—  that  in  either  event  his  debt  is  secured.  The  attach- 
ment of  the  property  was  inconsistent  with  the  right  of 
appeal,  and,  the  plaintiff  having  elected  to  pursue  that 
remedy,  has  waived  this  right  It  follows  that  the  appeal 
must  be  dismissed,  and  it  is  so  ordered. 

Dismissed. 
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[S.C.  88  PM.  Bep.  807.] 

1.  Jutomeict— Collateral  Attaok — JuBiSDicmow.—  If  the  object  of  the 

pleader  can  be  ascertained  from  the  complaint,  and  the  court  has  juris- 
diction of  the  subject  matter,  and  of  the  parties,  a  judgment  rendered 
thereon  cannot  be  collaterally  attacked,  although  the  complaint  was  in 
fact  bad  in  substance:  Berry  v.  King,  16  Or.  186,  approved  and  followed. 

2.  Bhlvice  of  Summows — Jubktoictioh — Collateral  Attack.— The  object  of 

a  summons  is  to  advise  the  defendant  that  an  action  has  been  commenced 
against  him,  and  warn  him  that  he  must  appear  within  a  time  and  at  a 
place  named  and  make  such  defense  as  he  has,  and  in  default  of  his  so 
doing,  that  judgment  against  him  will  be  taken  in  the  sum  designated.  If 
the  summons  actually  issued  accomplishes  these  purposes,  it  is  held  suffi- 
cient to  confer  jurisdiction,  although  there  may  have  been  some  irregu- 
larity in  the  form  of  the  process,  or  in  the  manner  of  its  service,  and  a 
judgment  based  on  such  a  summons  will  be  good  as  against  a  collateral 
attack. 

3.  Skevicb  or  Summons  bt  Special  Offices— Code,  }  2173.—  Under  Hill's 

Code,  {  2173,  providing  for  the  appointment  of  persons  to  serve  processes 
in  justice's  courts  whenever  they  would  otherwise  not  be  served  for  want 
of  an  officer,  an  indorsement  on  the  summons  reciting  that,  "  the  consta- 
ble of  said  district  being  unable  to  act  herein,  and  it  appearing  that  the 
within  process  will  not  be  served  for  want  of  an  officer,  I  hereby  appoint 
W.  to  make  service."  and  signed  by  the  justice  is  a  sufficient  authority  for 
the  special  officer  to  serve  the  process. 

Appeal  from  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  by  the  North  Pacific  Cycle  Company 
to  recover  possession  of  a  bicycle  seized  by  the  defendant 
Al  Thomas,  as  constable,  under  an  execution  issued  on  a 
judgment  in  favor  of  one  Candrian,  and  against  the  plain- 
tiff. The  only  question  in  the  case  is  as  to  the  validity  of 
the  judgment  on  which  the  execution  in  question  was 
issued.  It  appears  from  the  record  that  on  August  sec- 
ond, eighteen  hundred  and  ninety-three,  Candrian  com- 
menced an  action  in  a  justice's  court  against  the  cycle 
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company  by  filing  a  complaint,  in  which  it  was  averred,  in 
substance,  that  on  November  second,  eighteen  hundred 
and  ninety- two,  he  entered  into  a  contract  with  it,  whereby 
he  agreed  to  insert  in  a  city  map  of  which  he  was  the 
publisher  an  advertisement  for  said  company,  for  which 
it  agreed  to  pay  him  thirty  dollars  in  trade;  and  that,  al- 
though he  had  duly  complied  with  the  contract  on  his 
part,  it  had  refused  to  give  him  the  thirty  dollars*  worth 
of  goods  in  trade,  to  his  damage  in  the  sum  of  fifty  dol- 
lars. A  summons  was  thereupon  duly  issued,  in  form  as 
provided  in  the  appendix  to  the  justice's  code  as  compiled 
by  Deady  and  Lane  (General  Laws,  1872,  p.  481),  requir- 
ing the  company  to  appear  and  answer  on  the  ninth  day 
of  August,  eighteen  hundred  and  ninety-three,  and  notify- 
ing it  that  in  case  of  default  judgment  would  be  taken 
against  it  for  the  sum  of  fifty  dollars.  This  summons, 
together  with  a  copy  of  the  complaint,  was  served  on  the 
general  manager  of  the  company  on  the  second  day  of 
August,  eighteen  hundred  and  ninety-three,  by  one  H.  C. 
Wood,  who  was  specially  appointed  by  the  justice  for 
that  purpose.  The  company  failed  and  neglected  to  ap- 
pear and  answer  as  required  by  such  summons,  and  a 
judgment  was  entered  against  it  as  prayed  for  in  the  com- 
plaint It  now  claims,  as  plaintiff  herein,  that  this  judg- 
ment is  void,  because  (1)  the  complaint  upon  which  it  is 
based  did  not  state  a  cause  of  action;  (2)  the  summons 
issued  thereon  is  not  in  the  form  prescribed  by  the  act  of 
eighteen  hundred  and  ninety -three  (Laws,  1893,  p.  38); 
and  (3)  there  is  no  sufficient  record  of  the  appointment  of 
H.  C.  Wood  to  serve  the  summons.  The  lower  court  gave 
judgment  for  defendant  and  plaintiff  appeals. 

Affirmed. 
Mr.  Robert  C.  Wright,  for  Appellant 

Messrs.  Theodore  J.  Geteler,  and  Geo.  W.  Hazen,  for  Re- 
spondent 
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Opinion  by  Mr.  Chief  Justice  Bean. 

1.  The  complaint  as  filed  in  the  justice's  court  may 
have  been  subject  to  a  demurrer,  but  it  does  not  follow 
that  a  judgment  entered  thereon  is  void.  If  the  object  of 
the  plaintiff  can  be  ascertained  from  the  allegations  of  his 
complaint,  and  the  court  has  power  to  grant  the  relief  de- 
manded, and  jurisdiction  of  the  parties,  the  judgment  is 
not  vulnerable  to  a  collateral  attack,  although  the  com- 
plaint may  in  fact  be  bad  in  substance:  Van  Fleet  on  Col- 
lateral Attack,  §  256;  Berry  v.  King,  15  Or.  165,  13  Pac. 
772. 

2.  If  it  be  conceded  that  the  summons  was  defective, 
because  not  in  the  form  prescribed  in  the  act  of  eighteen 
hundred  and  ninety- three,  it  was,  nevertheless,  issued  and 
signed  by  the  proper  officer,  and  contained  information 
sufficient  to  warn  the  company  that  a  judicial  proceeding 
was  pending  against  it  in  a  particular  court,  and  that  if  it 
did  not  appear  therein  on  a  certain  day  and  answer  the 
complaint,  a  copy  of  which  was  served  with  the  summons, 
judgment  would  be  taken  against  it  for  a  certain  sum  of 
money;  and  we  are  therefore  of  the  opinion  that  the  judg- 
ment given  for  want  of  such  appearance  cannot  be  ques- 
tioned in  a  collateral  proceeding.  There  is  an  important 
difference  between  a  want  of  jurisdiction  and  a  mere  de- 
fect in  obtaining  it  In  the  former  case  the  judgment  is 
absolutely  void,  and  may  be  impeached  whenever  it  is 
sought  to  be  used  as  a  valid  judgment;  but  in  the  latter 
case  it  is  simply  erroneous  and  voidable,  and  can  be  at- 
tacked only  in  some  direct  proceeding  authorized  by  law. 
When  there  is  some  irregularity  in  the  form  of  the  pro- 
cess, or  in  the  manner  of  its  service,  the  party  served  can 
take  advantage  thereof  by  some  appropriate  proceedings  in 
the  court  where  the  action  is  pending,  and  by  neglecting 
to  do  so  he  waives  the  irregularity  and  cannot  attack  the 
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judgment  in  a  collateral  proceeding.  "The  objects  to  be 
accomplished  by  process,"  says  Mr.  Freeman,  "are  to  ad- 
vise the  defendant  that  an  action  or  proceeding  has  been 
commenced  against  him  by  plaintiff,  and  warn  him  that  he 
nudt  appear  within  a  time  and  at  a  place  named,  and  make 
such  defense  as  he  has,  and,  in  default  of  his  so  doing, 
ihat  judgment  against  him  will  be  applied  for  or  taken  in 
%  sum  designated,  or  for  relief  specified.  If  the  summons 
actually  issued  accomplishes  these  purposes,  it  should  be 
held  sufficient  to  confer  jurisdiction,  though  it  may  be 
irregular  in  not  containing  other  statements  required  by 
the  statute.  If,  on  the  other  hand,  it  is  wanting  in  these 
essential  particulars,  it  will  generally  fail  to  give  the  court 
jurisdiction":  Freeman  on  Judgments,  §  126.  Judge  Van 
Fleet,  in  his  recent  very  excellent  work  on  Collateral  At- 
tack, in  discussing  this  question,  says:  "It  being  impos- 
sible to  avoid  errors,  and  the  law  having  prescribed  a 
method  of  correction  by  motion  to  quash  or  set  aside  the 
process,  it  would  seem,  on  principle,  that,  where  the  pro- 
cess is  sufficient  to  inform  the  person  that  a  proceeding  has 
been  instituted  against  him  in  a  specified  judicial  tribunal, 
that  method  ought  to  be  exclusive.  This  is  the  rule,  I  be- 
lieve,  to  be  established  by  the  authorities  considered  in 
section  329,  supra":  Van  Fleet  on  Collateral  Attack,  §  347. 
Now,  the  summons  and  complaint  as  actually  served  upon 
the  company  advised  it  that  Candrian  had  commenced  an 
action  against  it  for  a  certain  sum  of  money  as  damages 
for  breach  of  a  certain  contract,  and  contained  a  warning 
that  defendant  must  appear  at  a  time  and  place  specified 
and  make  such  defense  as  it  had,  in  default  of  which  judg- 
ment would  be  taken  against  it  in  the  sum  designated,  and, 
within  the  rule  stated,  were  sufficient  to  sustain  the  judg- 
ment against  a  collateral  attack :  Keybers  v.  McComber,  67 
CaL  395,  7  Pac.  838;  Boynton  v.  Fly,  12  Me.  17;  Isaacs  v. 
Price,  2  Dillon,  347,  Fed.  Cas.  No.  7097. 
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3.  Some  of  the  authorities  cited  under  the  previous 
head  would  seem  to  indicate  that  if  Wood,  who  served  the 
summons  in  the  action  in  the  justice's  court,  was  incompe- 
tent to  make  a  valid  service,  such  fact  could  only  be  taken 
advantage  of  by  some  direct  proceedings.  However  this 
may  be,  his  appointment  was  made  by  an  indorsement  on 
the  summons  in  the  manner  provided  in  section  2173  of 
Hill's  Code,  and  was  signed  by  the  justice,  and  recited 
that  "the  constable  of  said  district  being  unable  to  act 
herein,  and  it  appearing  that  the  within  process  will  not 
be  served  for  want  of  an  officer,  I  hereby  appoint  H.  C. 
Wood  to  make  service  of  the  within  summons."  This,  we 
think,  was,  under  the  statute,  a  sufficient  appointment,  and 
authorized  Wood  to  serve  the  process:  Morse  v.  Carpenter, 
31  Neb.  224,  47  N.  W.  853.  Having  reached  the  conclusion 
that  the  judgment  of  the  justice's  court  cannot  be  declared 
void  in  collateral  proceeding,  the  judgment  from  which 

this  appeal  was  taken  must  be  affirmed. 

Affirmed. 


[Decided  December  3, 1884;  rehearing  denied.] 
DEUCH  v.   SEASIDE   LODGE. 
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Hoticb  or  Appeal— Jurisdiction —Specification  of  Ebbobs — Code,  {637. 
— The  grounds  of  error  relied  upon  on  appeal  from  a  Judgment  in  a  law 
action  must  be  specified  in  the  notice  of  appeal,  and  such  notice  must  be 
served  on  the  adverse  party  before  the  appellate  court  can  acquire  any  juris- 
diction. Under  section  637  of  Hill's  Code  it  is  not  permissible  to  file  an 
assignment  of  errors  separately  from  the  notice  of  appeal,  for  the  errors  are 
not  then  embodied  in  the  notice. 

Appeal  from  Clatsop:  Thos.  A.  McBride,  Judge. 

This  is  a  proceeding  for  a  writ  of  mandamus  by  Wm. 
Deuch  against  Seaside  Lodge,  Number  Twelve,  of  the  An* 

26  0m.— 49. 
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cient  Order  of  United  Workmen  brought  here  by  appeal 
from  the  judgment  of  the  Circuit  Court  of  Clatsop  County, 
which  appeal  the  defendant  moves  to  dismiss.  The  record 
discloses  that  the  plaintiff  on  October  ninth,  eighteen  hun- 
dred and  ninety-four,  served  upon  the  defendant  a  notice 
of  appeal  from  said  judgment,  in  which  no  grounds  of 
error  were  specified,  and  on  the  same  day  filed  it  and  an 
undertaking  with  the  clerk  of  said  court,  and  two  days 
thereafter  filed  with  said  officer  an  assignment  of  errors 
alleged  to  have  been  committed  by  the  trial  court  in  ren- 
dering said  judgment,  but  failed  to  serve  the  same  upon 
the  defendant  The  transcript  of  said  cause  having  been 
filed  herein,  the  defendant  submits  this  motion,  and  con- 
tends that  said  notice  is  insufficient  to  invest  this  court 
with  jurisdiction  of  the  cause.  Dismissed. 

Mr.  F.  D.  Winton,  for  the  motion. 

Mr.  Wm.  M.  LaForce,  contra. 

Per  Curiam.  The  statute  requires  the  appellant  to 
specify  in  his  notice  the  grounds  of  error  upon  which  he 
intends  to  rely  upon  appeal  from  a  judgment  of  the  circuit 
court  rendered  in  an  action  at  law:  Hill's  Code,  §  537. 
The  assignment  of  errors  in  a  notice  of  appeal  from  a 
judgment  rendered  in  an  action  at  law  is  the  pleading, 
and  the  service  of  such  a  notice  upon  the  respondent 
is  the  process  which  confers  upon  the  appellate  tribunal 
jurisdiction  of  the  person  of  the  respondent  and  subject 
matter  of  the  action.  What  the  statute  has  required  is  a 
condition  precedent  to  the  right  of  appeal,  and  the  failure 
to  specify  in  the  notice  the  grounds  of  error  upon  which 
the  appellant  intended  to  rely  upon  appeal,  gave  this  court 
no  jurisdiction  of  the  subject  matter,  and  for  this  reason 
the  appeal  is  dismissed.  Dismissed. 
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[Decided  November  19, 18M.] 
COOS  BAY  RAILROAD  COMPANY  v.  SIGLIN. 

[8.  C.  88  PM.  192.] 

1.  Replevin— Pleading  Fraud—  Gknebax  Denial.— In  actions  for  the  re- 

covery of  personal  property,  the  defense  that  the  property  was  transferred 
to  hinder,  delay,  or  defraud  creditors  must  be  pleaded  or  it  will  not  be 
available:  Buchiel  v.  Mkans,  21  Or.  300,  approved  and  followed. 

2.  Idem.— In  Oregon  there  is  no  exception  to  the  general  rules  of  pleading  to 

the  effect  that  under  a  general  denial,  in  actions  for  the  recovery  of  per- 
sonal property,  anything  may  be  shown  to  defeat  the  plaintiff's  title. 
Under  our  code  practice  only  such  Acts  can  be  shown  under  a  general 
denial  as  tend  directly  to  disprove  the  facts  alleged  in  the  complaint,  all 
other  defenses  must  be  specially  pleaded. 

8.  Instbuctions— Juht  Trial.— It  is  reversible  error  to  charge  as  to  an  issue 
not  made  by  the  pleadings,  though  evidence  on  such  issue  is  admitted 
without  objection. 

Appeal  from  Coos:  J.  C.  Fullerton,  Judge. 

This  action  was  commenced  June  eighteenth,  eighteen 
hundred  and  ninety -two,  by  the  Coos  Bay,  Roseburg,  and 
Eastern  Railroad  and  Navigation  Company  against  Z.  T. 
Siglin  to  recover  nine  hundred  and  twenty-four  steel 
T-rails,  with  fish  plates  to  match,  and  a  lot  of  bolts  and 
washers.  The  complaint  alleges  that  on  the  twenty-third 
day  of  May,  eighteen  hundred  and  ninety-two,  plaintiff 
was  the  owner  and  entitled  to  and  in  possession  of  said 
property,  and  that  its  value  was  fifteen  thousand  dollars; 
that  on  the  date  last  named  the  defendant  wrongfully  and 
unlawfully  took  the  same  from  the  possession  of  plaintiff, 
and  unlawfully  withholds  and  detains  it,  to  plaintiff's  dam- 
age in  the  sum  of  five  thousand  dollars.  The  defendant 
answered,  denying  specifically  the  allegations  of  the  com- 
plaint, except  that  the  plaintiff  was  a  corporation,  and  for 
a  separate  defense  alleges,  substantially,  that  at  the  times 
named  in  the  complaint  the  defendant  was  sheriff  of  Coos 
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County,  Oregon,  and  had  for  service  an  execution,  duly 
issued  out  of  the  circuit  court  of  said  county,  upon  a  judg- 
ment duly  rendered  in  favor  of  one  C.  F.  Miller,  and 
against  one  B.  A.  Graham,  commanding  defendant  as  such 
sheriff  to  make  the  sum  of  two  thousand  dollars,  with  in- 
terest from  February  twenty-fiftb,  eighteen  hundred  and 
ninety-one,  at  the  rate  of  eight  per  cent  per  annum,  the 
further  sum  of  thirty-two  dollars  and  eighty-five  cents 
costs,  and  the  accruing  costs  upon  the  execution;  that  the 
goods  and  chattels  described  in  the  complaint  were  the 
property  of  the  said  Graham,  and  that  the  defendant  levied 
upon  the  same  as  his  property,  and  so  held  it  at  the  date 
of  the  commencement  of  the  action.  The  defendant  fur- 
ther shows,  by  appropriate  allegations,  that  the  plaintiff 
gave  the  necessary  undertaking,  and  took  the  property 
from  his  possession,  and  he  therefore  demands  its  return. 
The  reply  puts  in  issue  Graham's  ownership  of  the  prop- 
erty in  dispute.  Trial  was  had  by  jury  upon  these  issues, 
which  resulted  in  a  verdict  and  judgment  in  favor  of  de- 
fendant, from  which  the  plaintiff  appeals. 

Be  VERSED. 

Mr.  J.  W.  Hamilton  (Mr.  John  A.  Gray  on  the  brief),  for 
Appellant. 

Mr.  &  H.  Hazard,  for  Respondent. 

Opinion  by  Mr.  Justice  Wolverton. 

The  errors  assigned  arise  upon  the  court's  instruction 
to  the  jury.  The  instructions  are  lengthy,  but  the  only 
portions  thereof  necessary  for  us  to  notice  here  are  as 
follows:  "If  you  find  from  the  evidence  in  this  case  that 
said  B.  A.  Graham  made  to  the  plaintiff  the  sale  under 
which  it  claims  to  be  the  owner  of  the  property  in  the 
complaint  described,  with  the  intent  to  hinder,  delay,  or 
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defraud  his  creditors,  and  that  plaintiff  negotiated  such 
sale  with  said  R  A.  Graham  knowing  of  such  intent  on 
his  part,  or  having  knowledge  of  such  facts  and  circum- 
stances as  would  induce  a  reasonable  person  to  believe 
that  said  R.  A.  Graham  did  have  such  fraudulent  intent 
in  making  such  sale,  then  and  in  that  case  I  instruct  you 
that  such  sale  was  fraudulent  and  void  as  to  the  cred- 
itors of  said  R.  A.  Graham,  and  as  to  the  defendant  in 
this  action."  Further,  ••  if  you  find  from  the  evidence  that 
said  R  A.  Graham  transferred  to  the  plaintiff  the  title 
to  the  property  in  the  complaint  described,  with  intent  to 
hinder,  delay,  or  defraud  his  creditors,  and  that  plaintiff 
accepted  such  transfer  without  paying  to  him  any  valuable 
consideration  therefor,  then  and  in  that  case  I  instruct  you 
that  the  fact,  if  you  find  it  to  be  a  fact,  that  such  transfer 
of  title  was  made  without  any  valuable  consideration,  it  is 
to  be  taken  by  you  as  evidence  that  such  transfer  was 
fraudulent  and  void  as  to  the  creditors  of  said  R  A. 
Graham.  And  it  would  make  no  difference  whether  said 
transfer  was  made  verbally  or  by  a  written  instrument,  it 
would  be  void  in  either  case." 

1.  These  instructions  were  challenged  as  not  the  law 
applicable  to  the  case  under  the  issues.  The  controversy 
is  whether,  in  an  action  for  the  recovery  of  personal  prop- 
erty, when  the  defense  is  sought  to  be  made  that  such 
property  was  transferred  to  hinder,  delay,  or  defraud 
creditors,  such  defense  should  be  alleged  in  the  answer, 
and,  if  so,  whether  it  was  error  to  instruct  the  jury  upon 
that  question  when  not  so  alleged.  r  It  was  strenuously  in- 
sisted by  counsel  for  defendant  at  the  argument  that  a 
denial  of  property  in  the  plaintiff,  and  the  plea  of  prop- 
erty in  and  possession  of  Graham,  a  third  person,  is  suffi- 
cient to  let  in  evidence  that  plaintiff's  holding  and  title  is 
in  fraud  of  Graham's  creditors.  Many  authorities  are 
cited  in  support  of  this  contention,  but  most,  if  not  all, 
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of  them  are  from  states  which  have  adopted  either  the 
common-law  rules  of  pleading,  the  general  denial,  or  "not 
guilty,"  as  applicable  to  actions  of  replevin.  Some  of 
these  authorities  hold  that  it  is  not  necessary  for  an  offi- 
cer holding  property  under  process  to  plead  justification, 
but  that  the  same  may  be  proven  under  a  general  denial. 
It  is  now  the  settled  doctrine  of  this  court  that  where  a 
defendant  claims  a  right  of  possession  by  virtue  of  a 
special  property  it  must  be  pleaded:  Ouille  v.  Wong  Fook, 
13  Or.  577,  11  Pac.  277.  And  it  would  seem  that  where  an 
officer  attempts  to  justify  under  his  writ  he  must  not  only 
show  property  in  a  third  person,  but  he  must  connect  him- 
self with  the  title:  Lewis  v.  Birdsey,  19  Or.  170,  26  Pac.  623. 
This  far  the  defendant  has  complied  with  the  rules  of 
pleading  recognized  by  our  Code.  He  has  justified  as 
sheriff  under  an  execution  duly  issued  and  to  him  directed. 
He  has  also  alleged  property  in  a  third  person,  and  con- 
nected himself  with  the  title,  but  he  has  not  alleged  fraud 
as  against  the  creditors  of  B.  A.  Graham.  We  will  now 
determine  whether  this  is  essential.  In  Buchtel  v.  Evans, 
21  Or.  309,  28  Pac.  67,  a  case  wherein  it  was  insisted  as  a 
matter  of  defense  that  the  employment  of  a  real-estate 
broker  by  both  buyer  and  seller  is  illegal  and  void  as  con- 
tra bonos  mores,  Bean,  J.,  says:  "At  common  law,  under 
the  general  issue,  the  defendant  was  entitled  to  give  in 
evidence  any  fact  which  went  to  show  a  valid  defense. 
The  Code  of  this  state  has  wrought  an  entire  change  in 
that  regard,  and  substituted  for  the  general  issue  an  an- 
swer, which  must  contain  (1)  a  specific  denial  of  the  ma- 
terial allegations  intended  to  be  controverted;  and  (2)  a 
statement  of  any  new  matter  constituting  a  defense:  Hill's 
Code,  §  72.  If  the  defendant  by  his  answer  merely  deny 
the  facts  alleged,  he  can  only  offer  in  evidence  such  facts 
as  go  to  disprove  the  plaintiffs  cause  of  action.  Under 
the  Code,  a  general  traverse  will  not  permit  the  defendant 
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to  introduce  other  evidence  than  that  which  tends  directly 
to  disprove  the  facts  alleged  in  the  complaint" 

The  instructions  of  the  court  below  to  which  exceptions 
were  taken  would  seem  to  indicate  that  evidence  was  given 
tending  to  show  that  B.  A.  Graham  had  sold  or  trans- 
ferred the  property  in  dispute  to  the  plaintiff  for  the  pur- 
pose of  cheating,  wronging,  and  defrauding  his  creditors, 
in  which  purpose  plaintiff  participated,  or  at  least  was 
chargeable  with  knowledge  thereof.  Under  the  allega- 
tions of  the  complaint  plaintiff  is  required  to  show  title  in 
himself,  or  a  present  right  of  possession.  Any  evidence 
which  would  tend  directly  to  disprove  his  title  or  right  of 
possession  would  be  pertinent  under  the  specific  denials  of 
the  answer;  and  the  question  recurs  whether  the  evidence 
assumed  by  the  instructions  to  have  been  given  tends  to 
this  end.  Such  evidence  may  impeach  or  overthrow  plain- 
tiffs title,  but  it  cannot  be  said  that  it  disproves  it.  In 
fact,  if  it  be  conceded  that  the  plaintiff  purchased  the 
property  directly  from  Graham,  the  effect  of  such  evidence 
would  be  to  show  that  it  had  title,  and  one  absolutely  good 
as  against  Graham.  When  the  statute  says  that  a  sale  or 
transfer  of  property  made  for  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors  is  void  as  to  them,  such 
a  sale  or  transfer  is,  in  legal  contemplation,  only  voidable, 
and  that  at  the  instance  of  a  creditor.  As  between  the 
parties,  the  sale  or  transfer  may  be  absolute  and  unim- 
peachable. Unless  a  creditor  moves,  the  title  stands,  and 
is  good  against  all  the  world;  so  that  there  is  a  distinction 
between  showing  a  want  of  title,  and  in  impeaching  or  over- 
throwing it  These  considerations,  under  the  rule  laid 
down  in  Buchtel  v.  Evans,  would  make  the  defense  relied 
on  new  matter.  Another  element  concurs  to  make  this 
new  matter,  and  that  is  the  alleged  fraud  committed  as 
against  creditors.  Usually  fraud  cannot  be  proven  unless 
alloged  by  the  pleadings,  as  it  is  a  general  and  well  estab- 
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lished  rule  that  fraud  will  not  be  presumed.  The  object 
of  our  code  pleading  is  to  give  notice  to  the  opposite  party 
of  the  defense  intended  to  be  interposed.  This  case  is  an 
illustration  in  point  Let  it  be  assumed,  for  the  sake  of 
argument,  that  the  plaintiff  purchased  of  Graham,  and 
paid  full  value,  without  notice  or  knowledge  of  Graham's 
alleged  intentions  to  defraud  his  creditors.  How  could 
plaintiff  be  notified  of  the  defense  intended  to  be  inter- 
posed unless  it  is  disclosed  by  the  answer?  He  certainly 
could  not  be  advised  of  such  defense,  and  consequently 
would  be  totally  unprepared  to  meet  the  assault  upon  his 
title. 

2.  But  counsel  for  defendant  contend  that  an  excep- 
tion exists  as  to  the  rules  of  pleading  applicable  to  ac- 
tions for  the  recovery  of  personal  property,  and  that  under 
a  general  denial  any  state  of  facts  may  be  shown  to  defeat 
the  plaintiffs  title.  This  doctrine  is  not  tenable  under 
our  Code.  The  Colorado  code  practice  is  very  similar  to 
ours,  and  the  direct  point  at  issue  has  been  several  times 
decided  in  that  state.  In  Tucker  v.  Parks,  7  Colo.  70,  1 
Pac.  427,  the  defendant  sought  to  attack  an  assignment 
for  fraud,  and  thereby  avoid  plaintiff's  title.  Beck,  C.  J.9 
speaking  for  the  court,  said:  " Neither  fraud  nor  any 
other  matter  in  avoidance  of  plaintiff's  title,  was  set  up  in 
the  answer.  The  plaintiff  proved  his  title  and  right  to 
possession  by  producing  in  evidence  the  deed  of  assign- 
ment Defendant  then  attempted  to  avoid  the  deed  by 
proof  of  circumstances  tending  to  show  that  it  was  given 
in  fraud  of  the  rights  of  creditors,  and  void  for  that  rea- 
son. This  testimony  was  not  admissible.  Fraud  must  be 
specially  pleaded  in  an  answer  as  well  as  in  a  complaint 
There  were  no  facts  stated  in  the  answer  apprising  the 
plaintiff  that  his  title  would  be  assailed  in  this  manner." 
In  Sccleman  v.  Hoagland,  19  Colo.  231,  34  Pac.  995,  a  case 
identical  with  the  one  at  bar,  the  court  says:  "It  is  now 
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too  well  settled  in  this  jurisdiction  to  admit  of  dispute  that 
if  a  party  desires  to  subject  property  held  by  a  vendee, 
under  apparently  valid  indicia  of  ownership  or  muniment 
of  title,  to  the  payment  of  the  debt  of  his  vendor,  (in  an 
action  of  replevin  as  well  as  in  any  other  form  of  action,) 
he  must  plead  and  prove  the  facts  that  vitiate  such  title, 
whether  they  constitute  fraud  or  estoppel."  See  also 
De  Votie  v.  McGeer,  15  Colo.  467,  22  Am.  St.  Rep.  426,  24 
Pac.  923;  Pomeroy  on  Rights  and  Remedies,  §  678;  Frisbie 
v.  Langworthy,  11  Wis.  375;  Qlazer  v.  Clift,  10  Cal.  303. 
It  is  apparent  from  these  authorities  that  if  defendant  in- 
tended to  rely  upon  a  fraudulent  transfer  from  Graham  to 
plaintiff  with  the  intent  to  defeat  the  creditors  of  Graham 
in  the  collection  of  their  demands,  as  a  defense  to  the  ac- 
tion, he  should  have  pleaded  it,  otherwise  he  was  not 
entitled  to  introduce  proof  in  support  of  that  contention. 

3.  It  is  urged,  however,  that  as  no  objections  were 
taken  to  the  evidence  offered  to  defeat  plaintiff  s  title  upon 
this  ground,  and  the  evidence  having  gone  to  the  jury,  it 
was  not  error  in  the  court  to  instruct  the  jury  touching 
6uch  evidence,  even  though  it  tended  to  prove  a  case 
broader  than  the  pleadings  disclosed.  The  former  de- 
cisions of  this  court  are  decisive  of  that  question.  "An 
instruction  upon  matters  not  put  in  issue  by  the  pleadings 
is  erroneous,  and  furnishes  cause  for  reversal":  Buchtel  v. 
Evans,  21  Or.  309,  28  Pac.  67;  see  also  Hayden  v.  Long,  8 
Or.  247;  Marx  v.  Schwartz,  14  Or.  178,  12  Pac.  253;  Wood- 
ward v.  Oregon  Railway  and  Navigation  Company,  18  Or. 
289,  22  Pac.  1076.  We  conclude,  therefore,  that  the  court 
below  was  in  error  in  giving  the  instruction  complained  of, 
and  its  judgment  is  therefore  reversed  and  a  new  trial 
ordered.  Reversed. 

2SOB.— Ml 
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L  False  Eeprmewtationb— Pleading.— A  complaint  alleging  that  defend- 
ant made  representations  concerning  the  land  in  question,  which  he  knew 
to  be  false,  for  the  purpose  of  inducing,  and  which  did  induce,  the  plaintiff 
to  contract  to  purchase  said  land,  to  her  damage,  is  sufficient  without  a 
direct  allegation  that  the  representations  were  made  with  an  intent  to  de- 
ceive. While  such  an  intent  is  a  necessary  ingredient  of  fraud,  facts  may 
be  set  forth  in  the  pleading  which  make  the  intent  to  deceive  a  necessary 
implication:  Rolf  a  v.  Russell,  5  Or.  400,  distinguished. 

2.  False  RBPRBSKirrATioirs  — Durass.— Where  defendant  took  advantage  of 

plaintiff's  impaired  mental  and  physical  condition,  and  persistently  urged 
her  to  make  a  certain  contract,  and  did  finally  induce  her  to  make  it 
against  her  will,  there  was  no  material  error  in  a  charge  that  it  made  no 
difference  what  means  defendant  employed,  provided  they  were  calculated 
to,  and  did,  constrain  or  coerce  her  to  make  said  contract,  and  that 
"  duress  consists  in  restraint,  imprisonment,  or  intimidation,  or  anything 
which  tended  to  restrain  plaintiff  from  acting  freely  and  voluntarily  in 
the  matter":  Parmentier  v.  Pater,  13  Or.  12,  cited  and  approved. 

3.  iH'iTBUCTiONS  to  Jury  —  ALIGNMENT  of  Ebbob. —  If  an  instruction  is  am- 

biguous or  defective  in  any  regard  counsel  should  request  a  clear  and  full 
charge  on  that  point,  and  unless  that  is  done  error  cannot  be  assigned  on 
the  instruction  as  given :  Kearney  v.  Snodgrass,  12  Or.  317,  approved  and 
followed. 

4.  Falbb  Represent ationb  —  Bubdkn  of  Proof— Ratification. — In  a  suit 

to  recover  a  payment  made  under  a  contract  induced  by  the  false  represen- 
tations of  defendant,  the  burden  is  on  him  to  show  that  plaintiff  with 
full  knowledge  of  the  facts,  ratified  the  contract 

Appeal  from  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  to  recover  five  hundred  and  fifty  dol- 
lars advanced  by  plaintiff  Katie  Schoellhamer  to  the  de- 
fendant John  Rometsch  on  a  contract  for  the  purchase  of 
certain  land,  which  it  is  alleged  she  was  induced  to  enter 
into  by  coercion  and  fraudulent  representations.  The  com- 
plaint, in  substance,  is  that  plaintiff,  who  is  a  native  of 
Germany,  and  understands  but  little  of  the  English.  Ian- 
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guage,  arrived  in  Portland  with  her  three  children  on  the 
fifth  of  May,  eighteen  hundred  and  ninety-three,  and  took 
a  room  at  a  lodging  house  kept  by  the  defendant;  at  the 
time  of  her  arrival,  and  for  several  days  thereafter,  she 
was  sick  and  suffering  in  both  body  and  mind,  and  by  rea- 
son thereof  incapable  of  exercising  sound  judgment,  or 
asserting  her  own  will  in  business  affairs  against  the  rep- 
resentations, wishes,  importunities,  and  constraint  of  oth- 
ers, and  wholly  ignorant  of  the  location  and  value  of  real 
estate  in  and  about  Portland,  as  defendant  well  knew;  that 
on  the  day  after  her  arrival,  while  she  was  in  said  condition 
at  defendant's  lodging-house,  he  knowingly  and  falsely 
stated  and  represented  to  her  that  a  certain  tract  of  land 
containing  ten  acres,  of  which  he  was  the  owner,  was  free 
from  all  incumbrances,  and  was  situated  within  eight  miles 
of  the  City  of  Portland  by  the  usually  traveled  route,  and 
worth  not  less  than  fifteen  hundred  dollars  in  the  market 
at  that  time,  and  urged  and  importuned  her  to  purchase 
the  same  at  the  price  of  fourteen  hundred  and  fifty  dollars, 
and  surrender  to  him  in  part  payment  thereof  a  draft  or 
certificate  of  deposit  on  a  certain  bank  for  seven  hundred 
dollars,  which  she  then  owned  and  held;  that  plaintiff  re- 
fused to  make  such  purchase  or  payment,  and  repeatedly 
requested  defendant  to  desist  from  his  efforts  to  induce 
her  to  do  so  on  account  of  her  sickness  and  inability  to 
attend  to  business  matters,  but  defendant  continued  his 
importunities,  and  also  employed  harsh  language  and  other 
means  of  intimidation  and  coercion  toward  the  plaintiff,  to 
constrain  and  compel  her  to  make  said  purchase  and  pay* 
ment,  whereby  she  was  greatly  annoyed,  harassed,  per- 
plexed, confused,  and  rendered  wholly  incapable  of  exer- 
cising her  judgment  or  will  in  reference  to  such  purchase 
or  payment,  and  defendant  then  and  there  well  knew  the 
same.  It  is  further  alleged  that  said  representations  of 
the  defendant  were  false,  and  that  said  tract  of  land  was 
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then  incumbered  by  mortgage  liens  to  the  amount  of  over 
seven  hundred  dollars,  and  could  not  be  reached  by  any 
practicable  route  from  the  City  of  Portland  in  a  less  dis- 
tance than  thirteen  miles,  and  was  not  of  the  value  of  fif- 
teen hundred  dollars,  or  of  any  greater  value  than  four 
hundred  dollars,  all  which  defendant  then  and  there  well 
knew;  that  when  such  contract  was  executed  plaintiff  had 
not  seen  the  land,  and  had  no  other  knowledge  or  informa- 
tion as  to  its  location,  condition,  or  value  than  the  state- 
ments and  representations  of  the  defendant,  which  she  re- 
lied upon  and  believed  to  be  true,  as  defendant  well  knew; 
that  on  the  said  next  day  after  her  arrival  at  Portland 
plaintiff  was  wrongfully  induced,  constrained,  and  coerced, 
against  her  will,  and  without  her  consent,  by  said  false 
statements,  representations,  harsh  language,  and  intimida- 
tion made  to  and  exercised  toward  her  by  defendant  as  afore- 
said, to  deliver  up  said  draft  or  certificate  of  deposit  to  de- 
fendant, and  to  receive  from  him  a  certain  pretended  bond 
for  a  deed  for  said  tract  of  land,  conditioned  for  a  convey- 
ance thereof  upon  payment  by  plaintiff  to  him  of  the  sum 
of  fifteen  hundred  dollars,  with  interest  on  deferred  pay- 
ments at  the  rate  of  seven  per  cent  per  annum,  and  recit- 
ing the  payment  of  five  hundred  and  fifty  dollars,  being 
the  portion  of  the  proceeds  of  said  draft  or  certificate  of 
deposit  retained  and  converted  by  defendant  to  his  own 
use;  that  as  soon  as  plaintiff  recovered  from  her  sickness, 
and  discovered  the  true  location  and  condition  and  value 
of  the  land,  and  the  falseness  of  said  statements  and  rep- 
resentations of  defendant,  and  prior  to  the  commencement 
of  this  action,  she  rescinded  said  transaction,  and  every 
part  thereof,  and  so  notified  defendant,  and  tendered  and 
offered  to  return  to  him  his  bond  for  the  deed,  and  de- 
manded the  repayment  to  her  of  the  said  sum  of  five  hun- 
dred and  fifty  dollars  and  interest  from  May  sixth,  eighteen 
hundred  and  ninety-three,  at  the  rate  of  eight  per  cent 
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per  annum,  but  defendant  refused  to  receive  said  bond  for 
a  deed,  or  to  repay  plaintiff  said  sum  of  five  hundred  and 
fifty  dollars  with  interest  or  any  part  thereof;  and  that  by 
reason  of  the  premises  defendant  is  justly  indebted  to 
plaintiff  in  the  sum  of  five  hundred  and  fifty  dollars  and 
interest  thereon  from  said  last  mentioned  date  at  the  rate 
of  eight  per  cent,  per  annum. 

A  general  demurrer  to  this  complaint  having  been 
overruled,  the  defendant  answered,  denying  all  the  allega- 
tions of  the  complaint,  and  affirmatively  alleging  that  he 
was  the  owner  in  fee  of  the  land  described  in  the  com- 
plaint, and  that  it  was  of  the  value  of  oVer  sixteen  hun- 
dred dollars;  that  the  husband  of  plaintiff  was  her  agent 
and  as  such  purchased  the  land  of  his  for  fifteen  hundred 
dollars,  after  he  had  examined  the  same  and  fully  informed 
himself  as  to  its  location,  condition,  and  value;  that  by  the 
terms  of  the  contract  five  hundred  and  fifty  dollars  of  the 
purchase  price  was  to  be  paid  in  cash,  and  the  balance  on 
or  before  two  years  from  date;  that  ttye  land  is  situated 
about  nine  and  one  half  miles  from  Portland,  on  what  is 
known  as  the  «•  Cornell  Road,"  and  is  well  improved, 
cleared,  and  ready  for  use;  that  the  certificate  of  deposit 
referred  to  in  the  complaint,  was  delivered  to  him  as  part 
payment  on  the  purchase  price  of  said  land,  and  the  plain- 
tiff purchased  the  land  well  knowing  all  the  facts  and 
circumstances  concerning  it,  and  it  was  sold  to  her  at  her 
earnest  solicitation  and  request 

The  allegations  of  the  answer  were  denied  by  the  re- 
ply, and  upon  the  issues  thus  made  the  cause  was  tried  by 
a  jury,  which  returned  a  general  verdict  in  favor  of  plain- 
tiff for  the  amount  claimed,  and,  under  the  direction  of 
the  court,  a  special  verdict,  finding  (1)  that  defendant 
employed  duress  toward  plaintiff,  consisting  of  persis- 
tence and  undue  pursuasion,  but  no  threats;  (2)  that  de- 
fendant made  false  representations  to  plaintiff  concerning 
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the  distance  from  Portland  to  the  property  in  question; 
that  it  was  free  from  incumbrances,  and  concerning  the 
value  of  buildings  and  improvements,  and  that  he  knew 
these  representations  to  be  false,  and  made  them  with  an 
intent  to  deceive  the  plaintiff,  and  that  she,  relying  thereon 
in  a  measure,  although  not  competent  to  thoroughly  un- 
derstand or  comprehend,  was  induced  to  make  the  pur- 
chase. A  motion  for  a  new  trial,  and  for  a  judgment 
notwithstanding  the  general  verdict,  being  overruled, 
judgment  was  entered  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

Mr.  Alfred  F.  Sears,  Jr.  {Messrs.  McGinn,  Sears  db  Simon 
on  the  brief),  for  Appellant 

Mr.  James  Firiley  Watson  (Messrs.  Watson,  Beckman  4 
Watson  on  the  brief),  for  Respondent. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  It  is  contended  by  the  defendant  that  the  complaint 
is  insufficient  to  charge  fraud  because  it  does  not  aver  in 
direct  terms  that  the  alleged  fraudulent  representations 
were  made  by  defendant  with  an  intent  to  deceive  the 
plaintiff.  To  support  this  contention,  reliance  is  had  upon 
the  case  of  Bolfes  v.  Russell,  5  Or.  400.  This  was  an  action 
for  deceit  to  recover  damages  for  false  representations  as 
to  the  character,  quality,  and  boundaries  of  a  certain  tract 
of  land  sold  by  the  defendant  to  the  plaintiff.  The  com- 
plaint did  not  allege  that  defendant  knew  the  representa- 
tions alleged  to  have  been  made  by  him  to  be  false,  and 
for  this  reason  the  court  very  properly  held  that  a  cause 
of  action  was  not  stated,  and  that  the  complaint  was  in- 
sufficient to  support  the  verdict.  In  the  course  of  the 
opinion,  however,  it  was  said  that  "the  gist  of  this  class 
of  actions  being  fraud,  in  order  to  maintain  them  it  is 
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necessary  to  aver  and  prove:  (1)  That  the  representations 
made  were  false;  (2)  that  defendants  knew  them  to  be 
false;  (3)  that  they  were  made  with  an  intent  to  defraud; 
and  (4)  that  plaintiff,  relying  upon  the  representations, 
was  induced  to  enter  into  the  contract."  It  is  upon  this 
portion  of  the  opinion  the  defendant  relies  for  a  reversal 
of  the  case  at  bar.  When  the  language  quoted  is  con- 
sidered in  connection  with  the  remainder  of  the  opinion 
and  the  question  actually  before  the  court  for  determina- 
tion, it  is  apparent  that  it  was  not  the  intention  to  hold 
that  in  all  cases  a  complaint  in  an  action  for  deceit  would 
be  insufficient  to  sustain  a  verdict  unless  it  contained  an 
affirmative  allegation  of  an  intent  to  deceive.  Indeed, 
there  is  a  very  strong  implication  to  the  contrary;  for, 
after  stating  that  the  only  allegation  on  the  subject  of 
false  representation  in  the  complaint  before  the  court  was 
that  they  "are  and  were  wholly  false,"  and  that  plaintiff 
relying  thereon  was  induced  to  make  the  purchase,  Mr. 
Justice  Prim  says:  "Thus,  it  will  be  seen  that  no  'scien- 
ter' is  alleged  in  the  complaint,  nor  is  there  any  other  fact 
alleged  which  is  equivalent  to  such  an  allegation,"  thus 
implying  that  the  complaint  might  be  sufficient  without  a 
positive  allegation  of  the  scienter.  An  intent  to  deceive  is 
of  course  a  necessary  ingredient  of  fraud,  and  a  false  rep- 
resentation does  not  at  law  amount  to  a  fraud  unless  it  is 
made  with  a  fraudulent  intent;  but,  as  stated  by  Mr.  Kerr, 
°  there  is  a  fraudulent  intent  if  a  man,  either  with  the 
view  of  benefiting  himself,  or  misleading  another  into  a 
course  of  action  which  may  be  injurious  to  him,  makes  a 
representation  which  he  knows  to  be  false,  or  which  he 
does  not  believe  to  be  true":  Kerr  on  Fraud  and  Mistake, 
§  55.  Now  in  this  case  it  appears  from  the  complaint  that 
defendant  made  representations  concerning  a  material 
matter,  which  he  knew  to  be  false,  for  the  purpose  of 
inducing  the  plaintiff,  and  which  did  induce  her,  to  enter 
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into  a  contract  which  proved  injurious  to  her,  and  hence 
it  must  necessarily  be  implied,  after  a  verdict  at  least, 
that  such  representations  were  made  with  an  intent  to  de- 
ceive. In  fact  it  is  difficult  to  understand  how  an  allega- 
tion that  defendant  made  the  false  representations  with 
intent  to  deceive  the  plaintiff  could  have  made  his  intention 
any  more  apparent  than  now  appears  from  the  complaint 
2.  The  correctness  of  the  instructions  given  by  the 
court  as  to  what  would  be  sufficient  duress  and  coercion  to 
entitle  plaintiff  to  recover  is  also  questioned.  A  reference 
to  the  testimony  is  necessary  to  a  proper  understanding  of 
this  question.  The  plaintiff  was  a  witness  in  her  own  be- 
half, and,  after  testifying  that  she  arrived  at  Portland  ex- 
hausted from  her  journey,  and  ill  as  a  result  of  an  accident 
at  Seattle  the  second  night  prior  to  her  arrival,  which  al- 
most resulted  in  her  asphyxiation,  gives  the  following  ac- 
count of  what  occurred  between  her  and  the  defendant  in 
reference  to  the  sale  and  purchase  of  the  land  in  question: 
"My  husband"  (who  had  been  in  Oregon  and  Washington 
about  a  year  before  plaintiff  arrived)  "was  on  the  depot 
in  Portland,  and  he  brought  us  to  Mr.  Rometsch's.  I 
never  seen  him  before.  My  husband  told  him  it  was  his 
family,  and  he  showed  us  a  room  where  we  got  rested  a 
little  while  until  we  got  breakfast  I  told  him  at  the  time 
I  was  sick  and  pretty  near  died  last  night,  and  I  told  Mr. 
Rometsch  after  breakfast.  After  we  got  back  into  the 
bedroom,  then  my  husband  told  me  Mr.  Rometsch  had  a 
place  to  sell  of  ten  acres,  and  I  asked  him  how  much  he 
wanted,  and  he  said  fifteen  hundred  dollars,  and  I  thought 
he  might  get  the  place  cheaper.  I  said  I  don't  want  it  now. 
My  husband  didn't  have  any  money  himself;  the  money 
what  I  had  was  mine.  I  had  a  place  there  of  my  own. 
My  husband  had  forty  acres  there  in  Michigan,  and  sold 
his  place  before  he  came,  and  took  his  money  along;  and 
after  his  money  was  gone  I  had  twenty  acres,  and  I  sold 
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mine,  and  brought  my  money  along,  seven  hundred  dol- 
lars. I  told  my  husband  I  couldn't  buy  this  place,  I  didn't 
have  money  enough.  Then  my  husband  came  back  in  the 
room,  and  comes  in  together  with  him  a  man, — I  found 
oat  his  name  was  Dietz,  and  he  caused  me  trouble  because 
I  didn't  want  this  place.  My  husband  said  his  name  was 
Dietz,  and  he  abused  me  over  it.  At  night  Bometsch 
called  me  into  the  room,  and  then  he  talked  at  night  about 
the  place,  and  he  said  he  \?as  going  to  take  me  out  tomor- 
row morning  to  see  the  place.  I  said  I  didn't  want  to  see 
the  place,  I  hadn't  money  enough,  and  then  I  go  back  into 
the  bedroom.  I  went  again  into  my  bedroom,  and  then  he 
comes  back  there  at  night,  the  same  night,  and  I  said  I 
didn't  want  to  see  him,  I  didn't  want  to  buy,  and  in  the 
morning  I  was  early  up,  and  he  comes  up  and  said  they 
are  ready  to  take  me  out  to  see  the  place.  My  husband 
goes  back  on  me,  so  I  was  just  left  with  the  children  to 
keep  off  Bometsch,  and  when  he  goes  away  from  the  room, 
we  go  to  breakfast  and  it  was  then  about  nine  o'clock. 
This  money  check  I  have  in  my  breast  here,  and  then  I 
gave  the  check  away  to  my  boy  and  told  him  to  keep  the 
check  for  me,  and  he  keeps  it  for  an  hour,  and  Rometsch 
keeps  on,  and  I  told  him  to  let  me  alone.  Then  Rometsch 
goes  and  make  the  paper  out  to  sell  me  the  place  for  four- 
teen hundred  and  fifty  dollars;  I  told  him  I  couldn't  buy  it, 
but  he  goes  and  makes  the  paper,  and  says  he  give  me  a 
good  deal.  Then  he  went  away,  then  I  got  so  very  ner- 
vous and  I  sent  my  two  little  children  after  him  to  tell 
Rometsch  I  didn't  want  no  paper.  The  children  found 
frvm,  and  told  him  on  the  street  'mother  wants  no  paper, 
no  writing  today;  she  gets  crazy';  and  Rometsch  goes  and 
makes  the  paper  and  comes  back  with  the  paper,  and  I 
don't  know  when  I  sign  the  check  off.  The  children  told 
me  I  sign  the  check  off,  and  he  brought  down  ink  into  the 
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bedroom.  I  don't  remember  just  what  the  children  said, 
but  I  couldn't  say  no,  I  was  so  nervous.  Don't  remember 
signing  the  check.  I  don't  know  only  what  the  children 
just  told  me,  he  make  me  sign  the  check  off.  That  was 
the  next  morning  after  I  got  there.  He  said  to  the  children 
he  would  bring  a  German  man  to  explain  to  me,  but  he 
didn't  He  said  now  I  and  the  children  get  ready,  and 
then  he  just  talked  so  fast  as  he  could,  and  nobody  told 
me  just  that  the  team  was  ready  a  long  time;  and  when  I 
get  out  in  the  fresh  air,  and  I  feel  better,  was  the  first  time 
I  noticed  my  money  was  gone.  I  got  to  Portland  Friday 
morning,  seven  o'clock,  and  he  commenced  this  thing  just 
as  soon  as  we  got  there,  the  same  morning.  He  came  into 
my  room  Saturday  morning  about  six  o'clock;  it  was  early, 
and  talked  the  matter  over;  it  was  about  ten  o'clock  that 
he  got  the  money  and  gave  us  breakfast.  He  then  started 
us  right  out  I  got  about  half-way,  took  sick,  and  had  to 
stop.  I  was  sick  there  Sunday  morning,  and  my  two  little 
children  staid  there,  and  they  couldn't  find  out  the  reason 
of  the  matter,  and  the  children  told  the  people  there  that 
he  took  my  money  away,  and  'she  don't  want  him  to,'  and 
the  people  ask  me  over,  and  he  read  this  paper  he  gave 
me,  and  said  you  have  no  deed  but  a  bond  for  a  deed,  and 
you  have  to  pay  for  this  place.  He  didn't  tell  me  there 
was  any  mortgage  on  the  place.  Went  on  out  to  the  place 
Sunday  afternoon,  the  people  taken  me  along  to  this  place. 
Soon  after  I  got  a  little  better,  and  then  I  send  my  son 
back  to  tell  Rometsch  if  he  don't  give  my  money  back  I 
will  sue  him;  it  was  a  swindle;  and  then  I  say  I  do  this 
but  Rometsch  don't  come.  My  eldest  daughter  I  sent  in 
there  and  the  first  time  he  say  he  will  bring  me  or  pay  me 
— he  will  pay  fifty  dollars  more,  so  he  don't  lose  no  money 
and  I  lose  no  money  on  the  place;  and  he  don't  do  it,  and 
then  I  sue  him,  and  he  told  me  'no,  you  don't  have  to  do 
nothing  on  the  place,  you  don't  have  to  work  on  the  place."* 
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On  cross-examination,  the  witness  testified  that  the  de- 
fendant gave  the  bond  for  a  deed  to  her  son,  and  not  to 
her,  and  that  the  .first  she  knew  of  having  indorsed  and 
delivered  her  check  to  the  defendant  was  when  the  chil- 
dren told  her  on  the  road  out  to  the  place.  There  was 
other  evidence  on  the  trial  corroborating  the  plaintiff  in 
important  particulars. 

With  this  evidence  before  it,  the  court  instructed  the 
jury  that  "it  makes  no  difference  what  means  were  em- 
ployed by  defendant,  provided  they  were  calculated  to, 
and  did,  have  the  effect  upon  the  plaintiff,  in  her  then  con- 
dition and  surroundings,  known  to  defendant,  to  constrain 
or  coerce  her,  against  her  will,  to  formally  make  said 
averred  agreement  of  purchase  and  part  payment  Said 
averred  agreement  of  purchase  and  part  payment,  if  so 
procured  by  defendant,  would  be  void  and  not  binding  on 
the  plaintiff,  and  if  you  believe  this,  nothing  but  a  subse- 
quent voluntary  ratification  of  said  averred  purchase  and 
part  payment  would  prevent  her  recovering  in  this  action. " 
And  upon  the  request  of  defendant's  counsel  to  define 
duress  the  court  did  so  as  follows:  " Duress  consists  in 
restraint  or  imprisonment  or  intimidation,  or  any  of  those. 
In  this  case  it  is  claimed  that  the  defendant  practiced  or 
used  duress,  coercion,  and  intimidation.  The  word  duress 
standing  alone  means  any  intimidation  or  restraint  or  im- 
prisonment; any  restraint  on  her  action,  anything  tending 
to  restrain  her  free  and  voluntary  act,  to  restrain  her 
from  acting  freely  and  voluntarily  in  the  matter."  Under 
the  testimony,  the  instructions  as  given  were  clearly  cor- 
rect If  the  defendant  taking  advantage  of  the  impaired 
mental  and  physical  condition  of  the  plaintiff,  did  induce 
her  to  make  a  pretended  contract  and  part  with  ljer  money 
against  her  will,  under  the  circumstances  indicated  by  her 
testimony,  she  could,  it  seems  to  us,  repudiate  the  contract 
and  recover  the  money  back,  even  if  the  evidence  did  fall 
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short  of  the  technical  definition  of  duress.  Upon  this 
branch  of  the  case,  the  only  question  before  the  trial  court 
was  whether  the  plaintiff  voluntarily  made  the  contract  in 
question,  or  whether  the  defendant,  taking  advantage  of 
her  helpless  condition,  induced  her  to  make  a  pretended 
contract  with  him  which  she  would  not  have  made  had  she 
been  left  to  act  according  to  her  own  free  wilL  To  this 
question  the  evidence  and  instructions  of  the  court  were 
directed,  and,  although  the  court's  definition  of  duress  is 
not  technically  in  accordance  with  the  definition  to  be 
found  in  the  books,  there  was  no  material  error  in  such 
instructions:  Parmentier  v.  Pater,  13  Or.  121,  9  Pac.  59. 

8.  It  is  also  claimed  that  the  court  erred  in  instructing 
the  jury  to  find  an  express  appointment  by  the  plaintiff  of 
her  husband  as  her  agent,  and  that  he  actually  examined 
the  land.  But  we  do  not  understand  that  the  court  so  in- 
structed. So  far  as  we  can  ascertain,  the  court  did  not 
anywhere  in  its  charge  instruct  the  jury  as  to  what  would 
constitute  or  be  evidence  sufficient  to  show  an  appointment 
by  the  plaintiff  of  her  husband  as  her  agent  to  purchase 
the  land  in  question  from  the  defendant.  It  did  charge 
that  it  was  not  claimed  that  defendant  made  any  fraudu- 
lent representations  to  the  husband,  and  if  the  jury  found 
that  plaintiff  had  appointed  him  her  agent,  and. as  such 
agent  he  transacted  the  business,  they  could  not  find  for 
her  on  that  branch  of  the  case.  If  the  instruction  was  not 
clear  as  to  how  the  agency  might  be  shown  it  was  because 
it  was  ambiguous  or  defective  in  fullness,  and  counsel 
should  have  requested  an  instruction  on  that  question, 
and,  not  having  done  so,  error  cannot  be  assigned  upon  the 
instruction  as  given:  Kearney  v.  Snodgrass,  12  Or.  317,  7 
Pac.  309.  The  reference  to  the  examination  of  the  land 
by  the  husband  was  no  doubt  prompted  by  the  allegations 
Df  the  answer,  and  probably  by  some  evidence  on  the  trial 
It  was  not,  however,  to  the  effect,  as  claimed,  that  before 
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the  jury  could  find  for  the  defendant,  if  they  believed  the 
husband  made  the  contract  as  the  agent  of  plaintiff,  they 
must  find  that  he  actually  examined  the  land  before  he 
bought  it,  but,  as  we  understand  it,  that  if  he  was  an 
agent  authorized  to  make  the  contract,  and  did  so  make  it, 
they  must  find  for  the  defendant,  because  it  was  not  claimed 
or  contended  that  he  made  any  false  or  fraudulent  repre- 
sentations to  the  husband  which  induced  him  to  enter  into 
the  contract  for  and  on  behalf  of  the  plaintiff. 

4.  The  instruction  that  the  burden  of  proof  is  on  the  de- 
fendant to  establish  any  ratification  of  the  averred  agree- 
ment and  part  payment  by  the  plaintiff,  is,  we  think,  cer- 
tainly correct  If  the  plaintiff  was  induced  to  make  the 
contract  by  the  false  and  fraudulent  representations  of  the 
defendant,  and  he  claims  that  she  afterwards,  with  full 
knowledge  of  the  facts,  ratified  it,  it  seems  clear  that  the 
burden  of  proof  is  upon  him  to  show  such  ratification. 
Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed.  Affirmed. 


[Decided  December  3, 1894.] 
DARLING  v.  VULCAN   IRON   WORKS. 

[8.  C.  88Paa842.] 

ArautNTiCE— Damages  fob  Wrongful  Dibchabgx.—  Under  articles  of  ap- 
prenticeship allowing  a  master  to  retain  ten  per  cent  of  the  apprentice's 
wages  till  the  expiration  of  the  contract,  to  be  forfeited  if  he  leares  the 
service  without  the  master's  consent,  or  is  discharged  for  any  wilful 
violation  of  the  contract,  and  giving  the  master  the  right  to  terminate  the 
contract  at  anvx  time  on  paying  the  apprentice  the  amount  standing  to  his 
credit,  if  the  master  arbitrarily  discharges  the  apprentice  without  making 
such  payment,  he  is  liable,  not  only  for  the  amount  standing  to  the  ap- 
prentice's credit,  but  also  for  all  damage  sustained  by  him  by  reason  of  his 
discharge. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 
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This  is  an  action  for  damages  by  an  apprentice  for  a 
wrongful  dismissal  and  failure  to  instruct  By  a  deed  of 
apprenticeship  the  plaintiff  Chas.  C.  Darling  bound  him- 
self as  an  apprentice  to  the  Vulcan  Iron  Works,  to  learn 
the  trade  or  business  of  a  machinist,  for  the  term  of  four 
years  from  the  fifth  day  of  September,  eighteen  hundred 
and  eighty  nine,  and  defendant  covenanted  to  instruct  the 
plaintiff  and  pay  him  wages  at  a  certain  specified  rate  dur- 
ing the  term.  It  was  provided  in  the  deed  that  at  each 
regular  pay  day  the  defendant  should  retain,  as  security  * 
for  the  full  and  faithful  performance  by  plaintiff  of  his 
duty,  ten  per  cent  of  the  amount  due  him  as  wages,  which 
should,  at  the  end  of  each  year,  be  placed  to  his  credit  on 
the  books  of  the  company,  and  bear  interest  at  six  per 
cent  per  annum  until  the  expiration  of  the  term,  when  the 
amount  so  retained,  and  interest,  should  be  paid  to  him 
unless  he  should,  in  the  mean  time,  leave  its  service  with- 
out the  consent  of  the  defendant,  or  be  discharged  for  a 
wilful  violation  of  any  of  the  terms  of  the  deed,  in  which 
case  the  retained  percentage  should  be  forfeited  to  the  de- 
fendant as  liquidated  damages.  The  deed  also  contains  a 
stipulation  that  the  defendant  "may  terminate  such  ap- 
prenticeship or  employment  as  aforesaid  at  any  time  dur- 
ing the  term  by  paying  up  all  arrears  as  they  stand 
credited  upon  the  books  of  the  company."  The  complaint 
alleges  a  breach  of  the  contract  of  apprenticeship  on  the 
part  of  defendant  (1)  in  the  failure  to  properly  instruct 
the  plaintiff,  as  provided  in  the  contract;  (2)  by  wrong- 
fully dismissing  him  before  the  termination  of  the  period 
of  apprenticeship;  and  (8)  by  the  failure  to  pay  him,  at 
the  time  of  his  discharge,  the  amount  of  arrears  credited 
to  him  upon  the  books  of  the  company.  By  its  answer 
the  defendant  denied  that  it  had  failed  to  instruct  the 
plaintiff  or  that  it  had  discharged  him,  and  alleged  that  he 
left  its  service  without  cause  or  permission,  and  in  conse* 
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quence  thereof  had  broken  his  contract  and  forfeited  to 
the  defendant  all  sums  of  money  retained  by  it  under  the 
terms  of  the  contract  The  jury  found  that  plaintiff  did 
not  voluntarily  leave  the  service  of  the  defendant,  but  that 
he  was  dismissed  or  discharged  by  it,  and  assessed  his 
damages  at  the  sum  of  two  hundred  and  ninety-one  dollars 
and  seventy-nine  cents,  including  therein  the  wages  with- 
held by  defendant,  which  at  the  time  of  his  dismissal 
amounted  to  ninety-two  dollars  and  seventy-nine  cents. 
A  judgment  having  been  entered  upon  the  verdict,  the  de- 
fendant appeals.  Affirmed. 

Mr.  Robert  Treat  Piatt  (Messrs.  Durham,  Piatt  &  Piatt  on 
the  brief),  for  Appellant 

Mr.  Alfred  F.  Sears,  Jr.  (Messrs.  McGinn,  Sears  A  Simon 
on  the  brief),  for  Respondent. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  only  assignment  of  error  is  predicated  on  the  inter- 
pretation by  the  trial  court  of  the  clause  in  the  contract 
which  provides  that  defendant  may  terminate  the  appren- 
ticeship at  any  time  by  paying  up  all  arrears  as  they  stand 
credited  on  the  books  of  the  company.  The  court  charged 
the  jury  that  "the  defendant  had  no  right  to  discharge 
this  man  without  returning  to  him  his  deposit  They 
could  discharge  him,  however,  lawfully,  at  any  time,  and 
without  giving  any  reason  for  it,  by  paying  him  this  de- 
posit; but  if  they  did  discharge  him,  and  still  retain  this 
deposit,  they  are  wrongdoers,  and  may  be  held  responsi- 
ble for  such  damages,  in  addition  to  the  ten  per  cent,  if 
there  was  any,  as  he  has  sustained  in  consequence  of  his 
dealings  with  them.  If  the  plaintiff  left  the  services  of 
the  defendant  without  leave,  abandoned  them,  gave  up  his 
enterprise  in  learning  his  trade,  he  forfeited  his  ten  per 
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cent,  the  money  which  the  defendant  has  retained  out  of 
the  monthly  payments,  and  it  may  be  retained  by  them; 
but  if  he  did  not  leave  without  consent,  but  was  discharged, 
sent  away  without  this  ten  per  cent  being  paid  to  him, 
then  the  defendant  is  liable  to  such  damages  as  he  has 
sustained  in  consequence  of  his  discharge,  in  addition  to 
the  ten  per  cent,  if  there  was  anything  more,  loss  of  busi- 
ness, loss  of  opportunities  to  learn  the  trade,  the  jury  may 
estimate  it,  if  they  can,  and  find  from  the  testimony  what 
it  should  be,  and  return  a  verdict  accordingly."  The  con- 
tention for  the  defendant  is  that  by  the  terms  of  the  con- 
tract it  had  a  right  to  discharge  the  plaintiff  at  any  time, 
and  if  it  did  so  without  paying  him  the  balance  due  for 
wages,  the  measure  of  damages  to  which  he  would  be 
entitled  for  such  dismissal  is  the  amount  of  such  retained 
wages  and  interest.  But,  in  our  opinion,  the  contract  did 
not  give  it  that  right.  By  the  deed  the  defendant  reserved 
the  right  to  terminate  and  put  an  end  to  the  apprentice- 
ship at  any  time  by  paying  over  to  plaintiff  all  the  arrears 
due  him,  as  shown  by  the  books  of  the  defendant,  but  it 
did  not  reserve  the  right  to  dismiss  him  without  doing  so. 
The  law  implies,  as  a  condition  of  the  contract  that  the 
defendant  shall  not  wrongfully  dismiss  plaintiff,  and  any 
dismissal  without  sufficient  cause,  except  in  the  manner 
provided  in  the  contract,  would  be  a  wrongful  dismissal, 
and  a  breach  of  this  condition.  By  the  express  terms  of 
the  deed  the  apprenticeship  was  to  continue  for  four  years, 
unless  the  defendant  should  see  proper  to  exercise  the 
option  given  it  to  terminate  and  put  an  end  thereto  at  any 
time  on  condition  that  it  pay  to  plaintiff  all  arrears  due 
him.  Until  it  did  so,  and  availed  itself  of  this  option,  the 
contract  continued  in  full  force  and  effect  and  if,  during 
the  continuance  thereof,  the  plaintiff  was  wrongfully  dis- 
charged, it  was  a  breach  of  the  contract,  and  he  was 
entitled  to  recover  for  all  damages  naturally  flowing  there- 
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from.  It  will  be  observed  that  the  contract  does  not  pro- 
vide for  the  discharge  of  the  plaintiff  at  the  will  of  the 
defendant,  but  only  that  it  may,  on  the  performance  of  a 
certain  condition,  terminate  and  put  an  end  to  the  relation- 
ship of  master  and  apprentice.  It  did  not  avail  itself  of 
this  option,  or,  in  discharging  the  defendant,  act  under 
this  clause  of  the  contract,  but  wrongfully  and  without 
cause  dismissed  him;  and,  in  our  opinion,  it  is  no  defense 
that  it  had  the  option  to  terminate  the  contract  at  any 
time  upon  the  performance  of  a  certain  condition  which  it 
did  not  even  endeavor  to  comply  with. 

The  case  of  Maw  v.  Jones,  25  Q.  B.  Div.  107,  is  similar 
in  many  respects  to  the  case  at  bar.  That  was  a  case 
where,  by  a  deed  of  apprenticeship,  the  plaintiff  bound 
himself  as  apprentice  to  the  defendant  to  learn  the  business 
of  draper  for  the  term  of  four  years  from  May,  eighteen 
hundred  and  eighty-seven,  and  the  defendants  covenanted 
to  instruct  him  and  provide  him  with  food  and  lodging 
during  that  time.  It  was  provided  in  the  deed  that  if,  dur- 
ing the  term,  the  plaintiff  showed  want  of  interest  in  his 
work,  it  should  be  lawful  for  the  defendant  to  cancel  the 
deed  upon  giving  him  a  week's  notice.  Before  the  expira- 
tion of  the  term,  the  defendants  summarily,  and  without 
any  notice,  dismissed  the  plaintiff,  assigning  as  the  reason 
therefor  that  he  had  been  guilty  of  frequent  acts  of  insub- 
ordination, and  had  gone  out  nights  without  permission. 
In  an  action  for  wrongful  dismissal  the  jury  found  that  the 
plaintiff  had  not  been  guilty  of  the  misconduct  imputed  to 
him,  and  that  no  grounds  existed  justifying  the  defend- 
ants dismissing  him  without  notice,  but  that  grounds  did 
exist  which  would  have  justified  them  in  dismissing  him 
after  a  week's  notice.  On  the  question  of  the  measure  of 
damages  it  was  contended  that,  the  deed  having  provided 
that  defendants  might  dismiss  the  plaintiff  at  a  week's  no- 

26  Oft.— 50. 
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tice,  if  he  showed  want  of  interest  in  his  work,  and  the 
jury  having  found  that  he  did  show  such  want  of  interest, 
the  damages  to  which  he  is  entitled  for  wrongful  dismissal 
were  the  value  of  a  week's  notice,  which  the  defendants 
omitted  to  give.  The  court,  however,  held  this  position 
to  be  unsound,  because  the  defendants  did  not  act  under 
the  notice  clause,  or  dismiss  the  plaintiff  on  that  ground, 
and  therefore  he  was  wrongfully  dismissed,  and  entitled 
to  recover  for  all  the  damages  flowing  naturally  from 
the  breach;  and,  considering  what  that  would  include,  the 
jury  might  take  into  account  the  difficulty  the  plaintiff,  as 
a  discharged  apprentice,  would  have  in  obtaining  employ- 
ment elsewhere.  And  a  direction  by  the  trial  judge  that, 
although  the  jury  might  take  into  consideration  as  an  ele- 
ment in  the  case  the  fact  that  the  defendant  would  have 
been  justified  in  dismissing  the  plaintiff  with  a  week's  no- 
tice, they  were  not  bound  to  limit  the  damages  to  the  value 
of  a  week's  notice  which  he  had  lost,  was  held  not  a  mis- 
direction. It  follows  there  is  no  error  in  the  record  and 
the  judgment  is  affirmed.  Affirmed 


[Argued  October  29;  decided  November  19, 1894.] 
CLINTON  v.  CITY  OF  PORTLAND. 

[8.  C.  88  PM.  407.] 

1.  Snnr,  Iktbovekeatb — Notice  op  Ihtkhtion.— Under  a  charter  providing 

that  when  street  improvements  are  to  be  made  the  council  shall  cause  the 
recorder  to  give  notice  thereof,  it  is  not  necessary  to  pass  an  ordinance 
declaring  the  intention  of  the  council  to  make  the  improvement,  but  a 
resolution  directing  the  recorder  to  publish  notice  is  sufficient. 

2.  Idem— RKMOifBrBAifc*.— Unless  there  is  some  prohibitory  clause  in  a  city 

charter,  the  council  may  set  aside  all  prior  proceedings  for  the  improve* 
ment  of  a  street,  and  order  a  new  notice  of  its  intention  to  make  the  im- 
provement, and  unless  proper  remonstrances  are  filed  the  proceedings  will 
prevail,  regardless  of  what  may  have  been  done  under  prior  notices. 
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8.  SumcuoroY  of  Notice  of  Street  iKFtovncKra. — An  ordinance  or 
notice  of  an  improvement  is  sufficient  where  it  describes  generally  the 
kind  of  improvement  proposed  to  be  made,  and  refers  for  a  specific  de- 
scription to  maps,  plans,  specifications,  or  other  details  thereof  on  file  in 
a  public  office  and  accessible  to  interested  parties,  for  by  such  reference 
they  become  part  of  the  ordinance  or  notice,  and  then  the  notice  does 
specify  "with  convenient  certainty"  the  kind  of  improvement  to  be 
made :  Ladd  v.  Spencer,  23  Or.  194,  cited  and  approved. 

4.  Publication  or  Notice  of  Street  Improvements.—  A  notice  of  a  street 
improvement,  required  to  be  published  in  a  certain  paper,  is  not  affected 
by  a  change  in  the  name  of  the  paper  during  the  course  of  such  publica- 
tion, where  the  volume  and  number  thereof  were  not  changed  and  the 
publication  was  continued  for  the  requisite  time  thereafter. 

6.  PUBXIOATIOH  OF  NOTICE  OF  STREET  IMPROVEMENT  —  PROCESS  —  PAROL  EVI- 
DENCE.—A  notice  of  intention  to  make  a  public  improvement,  although 
it  is  the  means  by  which  the  council  acquires  jurisdiction  is  not  process  in 
the  sense  that  a  summons  is  process,  and  the  same  strictness  in  proving  pub- 
lication is  not  required.  Thus,  where  proof  of  a  publication  of  a  proposed 
street  improvement  is  defective,  parol  evidence  is  admissible  to  supply  the 
defects. 

6.  Assessment  for  Street  Improvements— Collateral  Attack.— It  will  be 

presumed  in  a  collateral  attack  upon  an  assessment  of  property  for  a 
street  improvement  on  the  ground  that  it  was  not  assessed  in  the  name  of 
the  owners,  that  it  was  made  in  the  manner  prescribed  by  law,  where  the 
mode  of  ascertaining  the  owner  of  the  property  is  prescribed,  and  the  per- 
sons to  whom  it  is  assessed  are  not  strangers  to  the  record :  Dwell  v.  City 
<tf  Portland,  13  Or.  248,  cited  and  approved. 

7.  Street  Improvements— Estoppel.— Irregularities  in  proceedings  for  a 

street  improvement  will  not  be  considered  if  objections  were  not  made 
until  the  improvement  was  completed:*  Wilton  v.  Oity  of  Satem,  24  Or, 
504,  cited  and  approved. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  Richard  Clinton  and  Geo.  W,  McCoy 
to  enjoin  the  chief  of  police  of  the  City  of  Portland  from 
selling  certain  lots  of  the  plaintiff  in  said  city,  and  to  can- 
cel an  assessment  made  thereon  for  the  improvement  of 
Fifth  Street  in  the  former  City  of  East  Portland,  which  is 

•In  this  connection  see  also  Strout  v.  City  of  Portland,  96  Or.  »1— BaroRTaa. 
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now  consolidated  with  the  City  of  Portland,  and  forms  a 
part  thereof.  The  plaintiffs  allege  that  the  proceedings 
of  the  common  council  of  the  City  of  East  Portland  were 
insufficient  to  support  the  jurisdiction  assumed  by  it  on 
making  the  improvement,  and  that  the  assessment  made 
for  the  expense  thereof  is  void.  The  defendant  denied 
these  allegations,  and  the  cause  being  at  issue  was  re- 
ferred to  J.  R.  Stoddard,  Esq.,  who  reported  that  said 
proceedings  were  in  conformity  with  the  provisions  of  the 
city  charter.  This  report  was  confirmed  by  the  court  and 
a  decree  rendered  dismissing  the  suit,  from  which  the 
plaintiffs  appeal.  Affirmed. 

For  appellant  there  was  a  brief  by  Messrs.  Walter  W. 
Thayer  and  Newton  McCoy,  and  an  oral  argument  by  Mr. 
McCoy. 

For  respondent  there  was  a  brief  by  Messrs.  Boscoe  R. 
Giltner,  city  attorney,  and  Jarvis  V.  Beach,  and  an  oral  ar- 
gi  m9nt  by  Mr.  Beach. 

Opinion  by  Mr.  Justice  Moore. 

1.  It  is  contended  that  the  common  council  failed  to 
pass  an  ordinance  declaring  its  intention  to  make  the  im- 
provement, and  that  a  resolution  directing  the  city  recorder 
to  publish  a  notice  thereof  was  not  a  sufficient  compliance 
with  the  requirements  gf  the  charter.  Section  2  of  article 
VI  of  the  charter  of  East  Portland  (Laws,  1885,  p.  803,) 
provides  that  when  any  improvement  of  the  streets  is  to 
be  made  the  council  shall  cause  the  recorder  to  give  notice 
of  the  same,  etc.  The  charter  does  not  require  an  ordi- 
nance in  such  cases,  and  where  it  commits  the  decision  of 
a  matter  to  the  council,  and  is  silent  as  to  the  mode,  the 
decision  may  be  evidenced  by  a  resolution,  and  need  not 
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necessarily  be  by  an  ordinance:  1  Dillon  on  Municipal  Cor- 
porations (4th  ecL),  807,  and  cases  cited  in  note  1. 

2.  It  is  contended  that  the  common  council  had  no 
authority  to  adopt  said  resolution  while  proceedings  were 
pending  before  it  upon  a  remonstrance  against  the  im- 
provement, nor  until  the  time  had  expired  when  it  could 
have  been  commenced  if  no  remonstrance  had  been  filed. 
Sections  8  and  4  of  said  article  VI,  in  substance,  provide 
that  within  ten  days  from  the  final  publication  of  a  notice 
of  the  common  council's  intention  to  improve  a  street,  the 
owners  of  a  majority  of  the  property  adjacent  thereto 
may  remonstrate  against  the  proposed  improvement,  and 
thereupon  the  same  shall  not  be  made;  but  if  no  such  re- 
monstrance be  filed,  the  council,  at  its  earliest  convenience, 
within  six  months  from  the  final  publication  of  said  notice, 
may  commence  to  make  the  proposed  improvement  From 
these  sections  of  the  charter  plaintiffs  maintain  that  no 
improvement  of  the  street  could  have  been  made  until  six 
months  after  the  filing  of  the  remonstrance.  The  record 
shows  that  the  plaintiffs  and  others  on  August  nineteenth, 
eighteen  hundred  and  ninety,  remonstrated  against  the 
improvement  of  said  street,  and  that  on  the  first  of  the 
next  month  they  filed  two  petitions  for  its  improvement 
from  K  to  Ellsworth  Street,  excepting  five  hundred  and 
twenty  feet  thereof  lying  between  Adams  and  Jackson 
Streets,  upon  which  excepted  part  plaintiffs'  lots  abut; 
that  several  of  the  remonstrators  on  September  fifteenth 
petitioned  the  common  council  to  have  their  names  stricken 
from  plaintiffs'  remonstrance,  which  was  done,  and  the 
common  council  adopted  a  resolution  declaring  all  pro- 
ceedings theretofore  had  for  said  improvement  rescinded 
and  set  aside,  and  also  directed  the  recorder  to  publish  a 
notice  of  its  intention  to  improve  Fifth  Street  from  K  to 
Ellsworth  Streets.  Section  27  of  said  article  VI  author- 
izes the  common  council  to  improve  a  street  without  giving 
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notice  of  its  intention  to  do  so,  when  the  owners  of  two 
thirds  of  the  adjacent  property  petitioned  therefor,  and 
section  6  authorizes  an  improvement  if  no  remonstrance 
by  the  owners  of  a  majority  of  the  property  adjacent 
thereto  be  filed  within  ten  days  after  the  final  publication 
of  the  council's  notice  of  intention  to  make  the  improve- 
ment The  charter  thus  provides  two  methods  of  acquir- 
ing jurisdiction  to  improve  a  street,  but  it  is  impossible 
from  an  inspection  of  the  record  to  determine  whether 
plaintiffs  remonstrated  against  the  common  council's  at- 
tempt to  obtain  jurisdiction  by  petition  or  by  the  publica- 
tion of  a  notice.  In  either  case,  however,  there  is  nothing 
in  the  charter  prohibiting  it  from  setting  aside  all  prior 
proceedings  for  the  improvement  of  a  street  and  ordering 
the  publication  of  a  notice  of  its  intention  to  make  the  pro- 
posed improvement:  BarJdey  v.  Oregon  Oity,  24  On  515,  83 
Pac.  978. 

8.  It  is  contended  that  the  published  notice  of  the 
council's  intention  is  defective  because  it  fails  to  describe 
the  kind  of  improvement  proposed  to  be  made.  No  notice 
having  been  published  by  the  city  recorder  under  the  res- 
olution of  September  fifteenth,  the  common  council  on  Feb- 
ruary second,  eighteen  hundred  and  ninety-one,  adopted 
another  resolution  directing  said  officer  to  give  notice  by 
publication  in  the  Oregon  Vindicator,  a  weekly  newspaper 
printed  and  published  in  the  City  of  East  Portland,  Mult- 
nomah County,  Oregon,  that  the  common  council  of  said 
city  proposed  to  improve  Fifth  Street,  in  the  City  of  East 
Portland,  from  E  to  Ellsworth  Streets,  in  the  manner  de- 
scribed in  said  resolution;  and  in  pursuance  of  this  direc- 
tion the  recorder  published  a  notice,  which,  after  describ- 
ing a  part  of  said  street  and  the  kind  of  improvement  to 
be  made,  contained  the  following:  "And  by  building  an 
elevated  roadway  to  the  established  grade  thirty-six  (36) 
feet  wide,  with  elevated  sidewalks  on  both  sides  of  said 
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street  twelve  (12)  feet  wide,  between  the  following  points 
on  said  streets:  Commencing  at  a  point  ten  (10)  feet  north 
of  the  center  line  of  Adams  Street,  running  thence  to  a 
point  ten  (10)  feet  north  of  the  center  line  of  Jackson 
Street  Said  elevated  roadway  to  be  built  according  to 
plans  and  specifications  now  on  file  in  the  office  of  the  city 
recorder  and  marked  *  Plans  and  specifications  for  elevated 
roadway  on  Fifth  Street'  Said  improvement  to  be  made 
to  the  established  grade,  and  at  the  expense  of  the  abutting 
property."  This  notice  was  published  in  the  said  Oregon 
Vindicator  in  its  issues  of  February  sixth  and  thirteenth, 
and  on  the  twentieth  of  that  month,  the  name  of  said  paper 
having  been  changed  to  the  East  Portland  Chronicle,  the 
said  notice  was  published  therein  of  that  date,  and  also  in 
its  issue  of  the  twenty-seventh  of  said  month.  The  plain- 
tiffs and  others,  on  March  second,  and  within  ten  days 
from  the  final  publication  of  said  notice,  again  remon- 
strated against  the  proposed  improvement,  but  such  re- 
monstrance did  not  contain  the  names  of  the  owners  of  a 
majority  of  the  property  adjacent  to  such  street  If  no 
reference  had  been  made  in  the  notice  to  the  plans  and 
specifications  on  file  in  the  office  of  the  city  recorder,  it  is 
evident  that  the  common  council  would  have  had  no  juris- 
diction to  order  the  improvement  of  that  part  of  the  street 
lying  between  Adams  and  Jackson  Streets:  Ladd  v.  Spen- 
cer, 23  Or.  193,  31  Pac.  474.  But  it  is  claimed  that  section 
2,  article  VI  of  the  city  charter  having  provided  that  the 
notice  must  specify  with  convenient  certainty  the  kind  of 
improvement  to  be  made,  no  reference  could  be  had  to  any 
plans  or  specifications  to  aid  such  notice,  and  plaintiffs' 
counsel  in  support  thereof  cite  the  case  of  the  City  of 
Sterling  v.  Gait,  117  111.  11,  7  N.  E.  471,  in  which  it  was 
held  that  an  ordinance  referring  for  description  of  the 
improvement  to  the  maps,  plans,  profiles,  and  specifica- 
tions on  file  in  the  office  of  the  city  clerk  was  void  under 
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a  statute  which  provided  that  an  ordinance  for  local  im- 
provement should  specify  therein  the  nature,  character, 
locality,  and  description  of  such  improvement,  when  any 
part  of  the  cost  thereof  was  to  be  made  by  special  assess- 
ment While  there  are  some  decisions  affirming  the  doc- 
trine announced  in  that  case,  we  think  the  weight  of 
authority  is  in  favor  of  the  maxim,  id  certum  est  quod 
certum  reddi  potest,  and  that  where  an  ordinance  or  notice, 
after  describing  generally  the  kind  of  improvement  pro- 
posed to  be  made,  refers  for  a  specific  description  to  maps, 
plans,  specifications,  or  other  details  of  such  improvement 
en  file  in  a  public  office,  and  accessible  to  interested  par- 
ties, they  thereby  become  a  part  of  such  ordinance  or  notice, 
render  the  description  complete,  and  comply  with  the 
statutory  requirement:  2  Beach  on  Public  Corporations, 
§  1182;  Stone  v.  Cambridge,  6  Cush.  270;  Ladd  v.  Spencer, 
28  Or.  193,  31  Pac.  474;  Becker  v.  City  of  Washington,  94 
Mo.  375,  17  S.  W.  291. 

It  is  also  claimed  that  there  were  no  such  plans  on  file 
in  the  office  of  the  city  recorder,  as  were  referred  to  in  the 
notice.  The  record  shows  that  there  was  filed  in  said 
office  on  March  nineteenth,  eighteen  hundred  and  ninety, 
a  plan  indorsed  "Cross- section  plan  for  widening  elevated 
roadway  across  Stevens'  Slough,"  but  it  does  not  show 
upon  what  street  crossing  said  slough  the  elevated  road, 
way  was  to  be  widened,  and  if  there  were  no  specifications 
definitely  locating  the  street  to  be  improved,  and  the  kind 
of  improvement  proposed,  the  notice  would  doubtless  be 
vulnerable  to  the  objection;  but  there  was  also  filed  with 
said  plan  a  paper  marked  (( Specifications  for  elevated 
roadway  on  Fifth  Street,"  which  contained  a  description 
of  that  part  of  said  street  to  be  improved,  and  minute 
specifications  of  the  manner  of  widening  the  elevated 
roadway  thereon  from  twenty -four  to  thirty-six  feet,  and 
building  elevated  sidewalks  twelve  feet  wide  on  each  side 
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thereof,  together  with  the  kind,  size,  quality,  and  charac- 
ter of  all  the  material  to  be  used  therein.  The  specifica- 
tions referred  to  the  plan,  and  were  sufficient  to  inform 
persons  intending  to  bid  upon  the  contract  for  the  im- 
provement, and  also  the  owners  of  property  which  might 
be  affected  thereby,  of  all  the  details  necessary  to  be  con- 
sidered in  the  widening  of  said  elevated  roadway,  and 
hence  the  reference  in  the  notice  having  made  the  plans 
and  specifications  a  part  thereof,  it  was  sufficient  under 
the  charter. 

4.  It  is  contended  that  said  notice  is  void  because  it 
was  not  given  in  compliance  with  the  resolution  authoriz- 
ing its  publication.  The  notice  was  published  for  two 
weeks  in  the  said  Oregon  Vindicator,  as  directed  by  the 
common  council,  when  the  proprietor  of  said  paper 
changed  its  name,  but  not  the  volume  or  number  of  the 
paper,  to  the  East  Portland  Chronicle,  and  the  notice  was 
continued  in  the  same  paper  under  the  new  name  for  two 
weeks  thereafter.  The  question  of  the  name  of  a  newspa- 
per is  entirely  one  of  identity,  (Soule  v.  Chase,  1  Ab.  Pr. 
N.  S.  48,)  and  it  could  have  been  identified  as  well  by  its 
adopted  as  its  original  name. 

5.  It  is  contended  that  the  proof  of  the  publication  of 
such  notice  is  defective  in  failing  to  state  whether  said 
newspaper  was  printed  daily  or  weekly,  or  that  the  notice 
was  published  for  fifteen  days,  or  that  the  person  making 
the  proof  was  either  the  foreman  or  printer  thereof. 
Omitting  the  venue  and  jurat,  the  proof  of  publication  is 
as  follows:  "I,  W.  A.  Wheeler,  being  first  duly  sworn,  say 
that  I  am  the  foreman  of  the  East  Portland  Chronicle 
newspaper  office;  that  the  East  Portland  Chronicle  is  a 
newspaper  published  in  said  city,  county,  and  state,  and 
has  a  general  circulation  therein;  that  an  advertisement 
of  which  the  annexed  is  a  true  printed  copy  was  published 

25  0*.— 5S. 
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in  the  East  Portland  Chronicle  for  four  consecutive  weeks 
from  the  sixth  day  of  February,  eighteen  hundred  and 
ninety-one,  to  the  twenty-seventh  day  of  February, 
eighteen  hundred  and  ninety-one,  inclusive;  that  during 
said  time  said  paper  was  regularly  circulated."  Section 
61,  Hill's  Code,  requires  the  proof  of  the  service  of  a 
summons  by  publication  to  be  made  by  the  affidavit  of  the 
printer  or  his  foreman,  or  his  principal  clerk.  It  is  true 
the  affiant  did  not  say  in  his  affidavit  that  he  was  the  fore- 
man of  the  printer,  but  the  fact  is  reasonably  inferable 
therefrom.  A  notice,  while  it  serves  to  give  the  common 
council  jurisdiction,  is  not  process  in  the  broad  sense  of 
the  term:  it  does  not  run  in  the  name  cf  the  state,  nor  is 
it  directed  to  any  particular  person,  and  hence  we  cannot 
think  the  legislature  has  required  the  same  rigid  rule  in 
the  proof  of  the  publication  of  a  notice  that  it  has  in  the 
case  of  a  summons:  Wade  on  Notice,  §  1080.  Parol  evi- 
dence to  show  facts  omitted  to  be  stated  upon  the  record 
is  admissible,  unless  the  law  expressly  requires  them  to 
be  in  writing,  and  makes  the  record  the  only  evidence: 
1  Dillon  on  Municipal  Corporations  (4th  ed.),  300.  This 
degree  of  proof  not  being  required  by  the  charter,  every 
fact  necessary  to  prove  the  publication  of  the  notice  could 
be  and  was  established  by  extrinsic  evidence.  The  notice 
having  been  duly  issued  in  proper  form,  and  published  for 
the  required  time  in  the  prescribed  newspaper,  the  com- 
mon council  obtained  jurisdiction,  and  on  March  nine- 
teenth, eighteen  hundred  and  ninety-one,  ordinance  num- 
ber nine  hundred  and  twenty-eight  was  passed  and  ap- 
proved which  provided  for  the  time  and  manner  of  making 
the  improvement. 

6.  It  is  also  contended  that  the  assessment  of  plain- 
tiff's property  is  void  because  it  was  not  assessed  in  the 
name  of  the  owners  thereof.  The  record  shows  that  it  was 
assessed  to  tl Clinton  and  McCoy,"  that  each  lot  was  de- 
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scribed  therein,  and  the  amount  of  the  assessment  stated. 
The  plaintiffs  allege  that  they,  as  tenants  in  common,  are 
the  owners  of  the  property,  which  is  not  denied.  Section 
9  of  said  article  VI  provides  that  "for  the  purpose  of  as- 
certaining who  is  the  owner  of  any  lot  or  part  thereof 
assessed  for  the  improvement  of  a  street,  the  recorder 
shall  take  from  the  city  assessment  roll  the  name  in  which 
said  lot  or  part  of  lot  was  assessed  at  the  last  annual  as- 
sessment of  the  property  of  the  city,  and  the  name  of  any 
person  so  appearing  and  taken  shall  be  deemed  the  owner 
thereof  for  all  purposes  required  in  section  7  of  this  arti- 
cle." It  must  be  presumed,  in  the  absence  of  any  proof 
to  the  contrary,  that  official  duty  has  been  regularly  per- 
formed, (subdivision  15,  §  776,  HilTs  Code,)  and  that  the 
city  recorder  took  from  the  last  annual  city  assessment 
roll  the  names  of  "Clinton  and  McCoy  "  as  the  persons  to 
whom  said  lots  were  there  assessed.  It  is  not  contended, 
as  in  Dowell  v.  Portland,  13  Or.  248,  10  Pac.  308,  that  plain- 
iffs  are  strangers  to  the  record,  but  that  the  property 
should  have  been  assessed  to  Richard  Clinton  and  George 
W.  McCoy,  as  tenants  in  common.  "The  legislature," 
says  Mr.  Welty  in  his  work  on  Assessments,  §  60,  "may 
provide  thai  an  assessment  to  a  wrong  name  or  owner 
shall  not  invalidate  the  assessment;  and  may  provide  for 
making  assessments  in  any  other  or  different  mode. "  The 
charter  having  provided  a  mode  of  ascertaining  who  is  the 
owner  of  property,  and  the  plaintiffs  not  being  strangers 
to  the  record,  it  must  be  presumed,  in  a  collateral  proceed- 
ing, that  the  assessment  was  made  in  the  manner  therein 
prescribed. 

7.  Plaintiffs'  counsel  urge  other  objections  to  alleged 
irregularities,  occurring  in  the  proceedings  after  the  com- 
mon council  had  acquired  jurisdiction,  but  as  no  objection 
was  made  to  the  manner  of  improvement  until  it  was  com- 
pleted, it  is  now  too  late  to  consider  them:  Wilson  v.  Salem, 
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24  Or.  504,  84  Pac.  9,  691;  Barkley  v.  Oregon  CUy%  24  Or. 
515,  33  Pac.  978.  There  being  no  material  error  in  the 
proceedings  of  the  common  council,  it  follows  that  the 
decree  is  affirmed.  Affirmed. 


[  Argued  November  IS ;  decided  December  17, 1894 ;  rehearing  denied.] 
SABIN  v.  LEBENBAUM. 

[S.C.S8Pae.Rep.4M.] 

1.  General  Assignment— Failure  of  Assignee  to  Qualify. — An  assign- 

ment for  the  benefit  of  creditors  cannot  be  set  aside  or  declared  void 
because  the  assignee  has  not  qualified.  Property  once  assigned  is  in  the 
custody  of  the  court,  and  it  has  authority  to  appoint  some  proper  person 
as  assignee,  in  case  of  failure  to  qualify. 

2.  As8ionxeht8  fob  Cbjbditobs — Omissions  from  Inventory  — Code,  {{  3175, 

8182,  3183.—  In  view  of  the  provisions  of  sections  8175,  3182,  and  3183, 
Hill's  Code,  no  general  assignment  for  the  benefit  of  creditors  can  be  de- 
clared fraudulent  because  of  mistakes  in  the  inventory,  or  omissions 
therefrom,  when  the  instrument  elsewhere  sufficiently  describes  the 
property  intended  to  be  conveyed.  Thus,  where  the  assignment  conveyed 
"all  and  singular,  the  property,  estate,  and  effects,  real  and  personal, 
•  •  •  including  all  choses  in  action,  evidences  of  debt,  claims,  dues, 
and  payments,"  and  referred  for  more  particular  enumeration  to  the  in- 
ventory attached,  it  conveyed  title  to  all  the  assignor's  property,  though 
part  was  omitted  from  the  inventory. 

8.  Idem  —  Fbaud.— An  assignment  will  not  be  set  aside  for  fraud  because 
some  of  the  assignor's  property  was  omitted  from  the  inventory,  if  there 
was  no  attempt  at  concealment,  and  it  was  omitted  because  the  anfiignnr 
thought  it  of  little  value. 

4.  Note  Indorsed  fob  Collection— Mortgage  Security.— Where  a  note  is 
indorsed  in  blank  for  collection  the  indorsee  may,  to  secure  its  payment, 
take  from  the  payee  a  chattel  mortgage  in  his  own  name,  which  is  valid 
as  against  the  maker  and  his  creditors. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  judgment  creditors  of  the  defendant 
Lebenbaum, — lately  a  merchant  doing  business  in  Port* 
land, — to  set  aside  a  certain  chattel  mortgage  executed  by 
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Lebenbaum  to  his  codefendant  Silvestone  on  the  eighth  day 
of  August,  eighteen  hundred  and  ninety- two,  to  secure  the 
payment  of  five  hundred  and  twenty-six  dollars,  and  also 
a  general  assignment  to  the  defendant  Watson,  made  by 
Lebenbaum  on  the  second  day  of  September,  eighteen 
hundred  and  ninety-two,  for  the  benefit  of  all  his  creditors. 
The  facts,  which  are  substantially  undisputed,  are:  That 
in  eighteen  hundred  and  ninety-one  the  defendant  Leben- 
baum engaged  in  the  grocery  business  at  Portland,  and  in 
purchasing  goods  for  his  business  made  certain  misstate- 
ments to  plaintiffs'  assignors  about  the  value  and  amount 
of  his  property  and  liabilities,  on  the  faith  of  which  credit 
was  extended  to  him.  In  July,  eighteen  hundred  and 
ninety-two,  the  firm  of  Silvestone,  Murphy  &  Brodie  re- 
ceived for  collection  from  their  correspondent  in  San 
Francisco,  a  note  indorsed  to  them  in  blank,  executed  by 
Lebenbaum  to  one  Schiller  for  five  hundred  dollars  and 
interest,  with  direction  to  insist  upon  immediate  settle- 
ment. On  August  eighth,  eighteen  hundred  and  ninety- 
two,  Mr.  Silvestone  called  upon  Lebenbaum  and  demanded 
immediate  settlement  of  the  note,  but  Lebenbaum,  being 
unable  to  raise  the  money  with  which  to  pay  the  note,  exe- 
cuted and  delivered  to  him  in  settlement  thereof  his  note 
for  five  hundred  and  twenty -six  dollars,  payable  one  day 
after  date,  and  to  secure  the  same  gave  a  chattel  mortgage 
on  his  store,  fixtures,  horse  and  wagon,  and  two  barrels 
of  whisky,  which  was  duly  filed  on  the  next  day.  Leben- 
baum, being  at  the  time  heavily  indebted,  and  realizing 
that  as  soon  as  the  existence  of  the  chattel  mortgage 
should  become  known  to  other  creditors  his  property 
would  be  attached  and  his  place  of  business  closed  up,  im- 
mediately after  its  execution  made  a  bill  of  sale  of  his 
stock  of  goods  and  fixtures  to  his  wife,  to  whom  he  was 
indebted  in  the  sum  of  forty-eight  hundred  dollars,  and 
6he  immediately  pretended  to  take  possession,  but  left 
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Lebenbaum  in  charge  of  the  business.  A  few  days  later 
the  plaintiffs  commenced  actions  against  Lebenbaum  on 
their  claims,  and  attached  the  property  so  transferred  to 
his  wife.  On  September  second,  eighteen  hundred  and 
ninety-two,  Lebenbaum  made  a  general  assignment  far 
the  benefit  of  all  his  creditors  to  the  defendant  Watson, 
having  in  the  mean  time  obtained  from  his  wife  a  retrans- 
fer  of  the  property,  whereupon  the  plaintiffs  brought  this 
suit,  obtained  the  appointment  of  a  receiver,  who  took 
charge  of  the  property,  and  subsequently,  under  an  order 
of  the  court,  sold  it,  paying  the  proceeds  into  court  where 
it  now  remains  for  distribution.  The  decree  of  the  court 
below  being  in  favor  of  the  defendants,  plaintiffs  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  by  Messrs.  W.  H.  Wm- 
free,  and  Cox,  Cotton,  Teal  &  Minor,  and  an  oral  argument 
by  Mr.  Winfree. 

For  respondent  Chas.  L.  Watson  there  was  a  brief  by 
Messrs.  Emmons  db  Emmons,  and  an  oral  argument  by  Mr. 
Arthur  C.  Emmons. 

For  respondent  Julius  Silvestone  there  was  a  brief  by 
Messrs.  Qearin,  Silvestone,  Murphy  &  Brodie,  and  an  oral  ar- 
gument by  Mr.  Geo.  A.  Brodie. 

For  respondents  S.  and  Ella  Lebenbaum  there  was  a 
brief  and  an  oral  argument  by  Mr.  William  T.  Muir. 

For  respondent  Bank  of  British  Columbia  there  was  a 
brief  by  Messrs.  Dolph,  Mallory  dt  Simon. 

For  respondents  Abrahamson,  Bacon  &  Hennisch  there 
was  a  brief  by  Mr.  William  M.  Gregory. 

Opinion  by  Mr.  Chief  Justice  Bean. 
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1.  The'  main  issue  in  this  case  is  the  validity  of  the 
general  assignment  to  Watson.  As  a  preliminary  ques- 
tion, however,  the  right  of  the  assignee,  who  is  made  a 
party  to  the  suit,  to  appear  and  defend,  is  challenged  be- 
cause he  has  not  given  a  bond  or  filed  an  inventory  of  the 
estate  as  required  by  law.  This  objection  is  without  merit 
No  such  question  is  made  by  the  pleadings:  on  the  con- 
trary, the  complaint  alleges  the  assignment  to  Watson; 
that  he  accepted  the  trust,  and  made  a  demand  on  the 
sheriff  for  the  possession  of  the  attached  property,  but 
that  at  the  request  and  by  the  direction  of  plaintiffs  the 
sheriff  refused  to  deliver  it  to  him;  and  then  proceeds  to 
aver  that  the  assignment  is  fraudulent  and  void  as  made 
to  hinder,  delay,  and  defraud  creditors.  The  question  for 
decision,  then,  as  before  stated,  is  the  validity  of  this  as- 
signment, and  not  the  right  of  any  given  person  to  dis- 
charge the  duties  of  the  assignee.  And  even  if  properly 
at  issue,  the  dbjection  would  be  unavailing,  as  an  assign- 
ment cannot  be  set  aside  and  declared  void  for  the  failure 
of  an  assignee  to  qualify.  In  case  of  such  failure  the  court 
is  authorized  by  statute,  on  the  application  of  any  person 
interested,  to  appoint  some  person  to  execute  the  trust, 
who,  on  giving  the  necessary  bond,  possesses  all  the  pow- 
ers and  is  entitled  to  discharge  the  duties  of  the  assignee 
named  in  the  deed.  The  property  belonging  to  this  estate 
is  now,  and  has  been  since  the  date  of  the  assignment,  in 
the  custody  of  the  court,  and  if  the  assignment  is  valid 
the  rights  of  creditors  can  be  fully  protected  by  withhold- 
ing it  from  any  but  a  duly  qualified  assignee.  It  would  be 
an  anomalous  proceeding  if  the  plaintiffs  could  prevent 
the  assignee  from  defending  in  behalf  of  creditors  a  suit 
brought  by  them  to  set  aside  the  assignment  on  the  ground 
of  fraud,  to  which  he  is  made  a  party. 

2.  The  principal  objection  to  the  assignment  is  that 
Lebenbaum,  while  in  business  at  Portland,  represented  to 
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his  creditors  that  he  was  the  owner  of  a  band  of  cattle  in 
Arizona,  of  the  value  of  five  thousand  dollars,  and  of  an 
undivided  interest  in  a  tract  of  land  in  Oakland,  California, 
of  the  same  value,  neither  of  which  items  are  included  in 
the  inventory  or  schedule  annexed  to  the  deed  of  assign- 
ment. For  this  reason  it  is  argued  that  the  assignment 
is  fraudulent  and  void,  because  (1)  it  does  not  purport  to 
convey  all  the  property  of  the  assignor,  and  (2)  the  prop- 
erty referred  to  was  intentionally  omitted  from  the  inven- 
tory for  the  purpose  of  concealing  and  hiding  it  from 
creditors,  and  with  an  intent  to  defraud  them.  The  de- 
scription of  the  property  in  the  deed  of  assignment  is  as 
follows:  "All  and  singular,  all  the  property,  estate  and 
effects,  real  and  personal,  of  what  nature  and  kind  soever, 
of  or  belonging  to  the  said  party  of  the  first  part,  wherever 
the  same  may  be,  including  all  choses  in  action,  evidence 
of  debt,  claims,  accounts,  dues,  and  payments  to  the  said 
party  of  the  first  part,  the  said  property  Ming  more  fully 
and  particularly  enumerated  and  described  in  an  inventory 
or  schedule  thereof  which  is  hereunto  annexed  marked 
Exhibit  A."  The  plaintiffs  admit  that  the  general  words 
of  the  description,  if  standing  alone,  would  be  sufficient  to 
convey  all  the  property  of  the  assignor,  but  they  contend 
that  the  general  clause  is  limited  and  restricted  by  the 
special  words  referring  to  the  inventory  annexed,  and 
that,  when  so  limited,  no  property  was  conveyed,  or  in- 
tended to  be  conveyed,  except  such  as  is  included  in  the 
inventory. 

The  primary  inquiry  in  the  construction  of  instruments 
of  writing  is  the  intention  of  the  parties,  and  all  rules  of 
interpretation  are  but  aids  to  that  end.  One  of  these 
rules  is  that  if  a  general  clause  be  followed  by  special 
words,  the  instrument  shall  be  construed  according  to  the 
special  words;  but  this,  like  all  other  rules  of  interpreta- 
tion,  is  subordinate  and  subject  to  the  paramount  rule 
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which  requires  that  all  such  instrument*,  shall  be  con- 
strued so  as  to  give  effect  to  the  intention  of  the  parties, 
as  shown  by  the  language  used:  Piatt  v.  Lott,  17  N.  Y.  478; 
Emigrant  Bank  v.  Roche,  93  N.  Y.  374.  Now,  the  terms 
used  in  the  body  of  the  assignment  are  of  so  definite  and 
certain  a  character  as  clearly  to  indicate  that  it  was  the 
intention  of  the  assignor  to  pass,  by  the  assignment,  all 
his  property  of  whatsoever  kind  and  description,  and  the 
inventory  or  schedule  annexed,  as  the  deed  recites,  was 
only  intended  as  a  more  particular  enumeration  and  de- 
scription thereof,  and  not  to  limit  or  restrict  the  description 
of  the  property  conveyed.  It  is  apparent  that  it  was  not 
intended  to  include  in  the  schedule  all  the  property  con- 
veyed, for  the  deed  purports  to  and  does  convey  real  estate, 
and  no  such  property  is  mentioned  or  referred  to  in  the 
inventory  annexed.  The  statute  makes  it  the  duty  of  the 
debtor  to  annex  to  the  assignment  an  inventory  under 
oath  of  his  property,  but  recognizing  the  fact  that  in  the 
haste  with  which  assignments  are  often,  if  not  usually, 
made,  errors  may  occur,  it  expressly  provides  that  such 
inventory  shall  not  be  conclusive  as  to  the  amount  of  a 
debtor's  estate,  (Hill's  Code,  §  8175,)  and  that  no  assign- 
ment shall  be  declared  fraudulent  and  void  for  want  of 
any  list  or  inventory:  Code,  §  3182.  Provision  is  also 
made  for  the  compulsory  appearance  of  the  debtor  before 
the  court  or  judge  to  answer  under  oath  concerning  the 
amount  and  situation  of  his  property,  and  the  court  is 
authorized  and  may  compel  him  to  deliver  to  the  assignee 
any  property  or  estate  embraced  in  the  assignment:  Code, 
§  3182.  It  is  also  provided  that  the  assignee  shall,  from 
time  to  time,  file  with  the  clerk  of  the  court  an  inventory 
and  valuation  of  any  additional  property  which  may  come 
into  his  hands  under  the  assignment  after  the  filing  of  the 
first  inventory:  Code,  §  3183.     From  these  provisions  it 

tf  Or.— M. 
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seems  apparent  that  no  general  assignment  can  be  de- 
clared fraudulent  and  void  because  of  some  mistake  in  the 
inventory  or  schedule  annexed  to  the  deed,  or  on  account 
of  mere  omissions,  when  the  property  intended  to  be  con- 
veyed is  otherwise  sufficiently  described.  We  are  aware 
there  are  many  authorities  holding  that  an  omission  of 
property  from  a  schedule  or  inventory  annexed  to  a  deed 
of  assignment  will  render  it  fraudulent  and  void  as  to 
creditors,  but  the  provisions  of  our  statutes  above  referred 
to  were  no  doubt  enacted  to  avoid  the  effect  of  this  rule. 
We  are  clearly  of  the  opinion,  therefore,  that  the  language 
of  the  deed  in  question  is  sufficient,  under  the  statute,  to 
convey  all  the  property  of  the  assignor,  although  not 
mentioned  in  the  inventory  or  schedule:  Burrill  on  As- 
signments, §  99;  Turner  v.  Jaycooc,  40  N.  Y.  470;  Meekes  v. 
Sanders,  6  Iowa,  61;  FarweU  v.  Qundry,  52  Wis.  268,  9  N.  W. 
11;  Batten  v.  Smith,  62  Wis.  92,  22  N.  W.  342. 

3.  As  we  understand  the  testimony,  there  is  no  evi- 
dence showing  the  cattle  or  land  to  have  been  omitted 
from  the  inventory  with  the  conscious  purpose  or  intent 
to  mislead  or  deceive  the  creditors  or  assignee,  but  prob- 
ably because  they  were  considered  of  little,  if  any,  value 
at  the  time  the  assignment  was  made.  The  cattle  were  in 
Arizona,  and  about  the  time  of  the  assignment,  or  very 
soon  thereafter,  perished  from  drougth.  The  real  estate 
was  in  litigation,  which  subsequently  terminated  adversely 
to  the  assignor,  and  therefore,  according  to  his  evidence, 
the  omitted  property  proved  to  be  of  no  value,  and  he  is 
not  contradicted  in  this  respect.  There  was  no  attempt  at 
any  time  to  conceal  this  property  from  the  creditors,  but 
rather  an  endeavor,  it  seems  to  us,  to  obtain  additional 
credit  by  misrepresentation  as  to  its  value  and  condition. 
While  the  inventory  of  an  assignor  is  not  conclusive  as  to 
the  amount  of  his  estate,  and  an  assignment  cannot  be  de- 
clared fraudulent  or  void  for  want  of  such  inventory,  yet 
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when  annexed  it  is  in  one  sense  a  representation  by  him 
that  its  contents  disclose  all  his  property,  and  if,  there- 
fore, it  is  consciously  and  purposely  false  to  a  material 
extent,  the  prima  facie  inference  of  a  fraudulent  intent  in 
making  the  assignment  could  hardly  be  avoided.  An  in- 
tentional omission,  calculated  and  designed  to  deceive  and 
mislead  the  creditors,  would  plainly  argue  a  fraudulent 
purpose;  but  not  so  an  honest  mistake  or  an  omission 
which  is  explained  consistently  with  honesty  of  purpose. 
It  is  the  duty  of  an  assignor  to  make  and  annex  to  his  as- 
signment a  true  and  correct  inventory  of  his  property; 
but  if,  through  mistake  or  inadvertence,  he  fails  or  neg- 
lects to  do  so,  it  will  not  invalidate  the  assignment  if  other- 
wise valid.  It  would  be  difficult  to  find  any  inventory 
absolutely  perfect,  or  which  included  all  the  property  of 
the  assignor  with  strict  accuracy.  The  statute,  recogniz- 
ing this  fact,  gives  room  for  honest  mistake,  or  even  care- 
less or  thoughtless  error.  We  think,  therefore,  the  deed 
of  assignment  was  sufficient  to  convey  all  the  property  of 
the  assignor,  and  that  the  omission  of  the  cattle  and  land 
from  the  inventory,  under  the  circumstances  disclosed  by 
the  testimony,  did  not  show  such  a  fraudulent  purpose  on 
his  part  as  would  justify  the  court  in  setting  the  assign- 
ment aside.  It  is  also  claimed  that  the  assignment  is  void 
because  made  with  the  intent  to  hinder,  delay,  and  defraud 
creditors.  The  court  below,  after  hearing  the  testimony 
on  this  question,  found  and  decreed  the  assignment  to  be 
valid,  and  a  careful  scrutiny  of  the  record  *has  impressed 
us  with  the  correctness  of  that  conclusion.  We  will  not 
burden  this  opinion  with  a  review  of  the  evidence,  but 
will  let  it  suffice  to  say  that  the  question  presented  on  the 
entire  record  seems  to  be,  in  effect,  whether  the  assign- 
ment to  Watson  for  the  benefit  of  all  the  creditors  shall 
stand,  or  whether  the  plaintiffs  shall  be  allowed  to  absorb 
the  entire  estate  to  the  exclusion  of  all  the  other  general 
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creditors.  Upon  this  question  the  equities  are  all  one 
way,  and  we  are  unable  to  find  anything  in  the  record 
which  would  authorize  us  to  disturb  the  decree  of  the 
court  below. 

4.  The  ground  upon  which  plaintiffs  seek  to  have  the 
Silvestone  mortgage  declared  null  and  void,  as  disclosed 
by  their  complaint,  is  that  "it  was  fully  paid  and  dis- 
charged'' prior  to  plaintiffs'  attachments.  But  there  is 
not  a  scintilla  of  evidence  given  or  offered  on  the  trial  to 
sustain  this  allegation.  In  fact,  it  is  undisputed  that  the 
mortgage  was  given  to  secure  a  bona  fide  existing  debt  due 
from  Lebenbaum  on  a  promissory  note  to  one  Schiller, 
which  had  been  duly  indorsed  to  Mr.  Silvestone,  and  that 
it  is  still  unpaid.  Indeed,  the  plaintiffs  have  abandoned 
the  ease  as  made  by  their  complaint,  and  now  claim  that 
the  mortgage  is  void  because  taken  in  the  name  of  Mr. 
Silvestone,  and  not  that  of  Schiller.  But  it  does  not  seem 
to  us  this  contention  could  prevail,  even  if  within  the 
issues  tendered  by  the  complaint  The  note  was  indorsed 
in  blank  and  delivered  to  Mr.  Silvestone,  and  therefore 
passed  such  a  title  as  enabled  him  to  take  security  for  its 
payment  in  his  own  name,  valid  as  against  Lebenbaum 
and  his  creditors.  It  follows  that  the  decree  of  the  court 
below  must  be  affirmed.  Affirmed. 


I  26  428  [  Argued  November  12 ;  decided  December  17, 1894.] 
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lf«  4??i  CHAMBERLAIN  v.  HIBBARD. 

[ac.88Pao.Bep.4S7.] 

1.  HrazAirxa'  Lien— Statement  or  Amount  Due— Code,  {  8673.— A  me- 
chanics' lien  is  not  invalidated  by  the  fact  that  owing  to  the  omission  of  a 
credit  in  the  itemized  statement  the  difference  between  the  debits  and 
Credits  does  not  agree  with  the  amount  claimed  to  be  due,  where  the  latter 
statement  is  correct ;  for  the  itemised  statement  is  superfluous,  ( Atnsti*  t. 
Kohn,  16  Or.  363,  and  Curtis  v.  Sestanovich,  26  Or.  107,  approved  and  fbi- 
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lowed,)  and  a  mistake  therein  is  Immaterial  when  the  lien  contains  else- 
where a  true  statement  of  the  demand. 

2.  Pleading  iHABATEMBaT—CoHTBAcrs—AxBiTBATiov.^ Where  a  contractor 
sues  for  the  reasonable  value  of  extra  work,  without  setting  oat  the  build- 
ing contract,  the  defense  that  its  value  has  not  been  submitted  to  arbitra- 
tors, as  stipulated  by  the  contract,  must  be  pleaded  in  abatement  to  be 
available  as  a  defense;  if  there  is  an  answer  to  the  merits  of  the  cause  the 
plea  in  abatement  is  considered  waived:  Winter  v.  Norton,  1  Or.  43,  and 
Hop/wood  v.  Pattenon,  2  Or.  49,  approved  and  followed;  Ball  v.  Doud,  26 
Or.  14,  distinguished. 

ft.  Mechanics'  Lie*— Extra  Work— Building  Contract.—  Where  a  builder 
is  required  by  the  terms  of  his  contract  to  rub  down  the  brickwork  on 
the  street  sides  of  the  building  he  cannot  call  such  work  extra  because  he 
uses  aid  in  doing  it 

4b  Idem.—  An  alteration  in  a  building  contract  providing  that  pressed  brick 
instead  of  common  brick,  shall  be  used  for  the  walls  of  the  building,  in- 
cludes a  similar  change  in  the  brick  used  for  chimneys,  for  the  latter  are  a 
part  of  the  walls. 

&  Idem.— A  building  contractor  who  is  required  by  the  contract  to  keep  the 
brickwork  straight  and  plumb  is  not  liable  for  defects  in  that  respect 
caused  by  building  an  extra  story,  under  a  modification  of  the  contract, 
without  materially  strengthening  the  foundation. 

C  Building  Contract  Not  Modified  bt  Specifications. — A  building  con- 
tractor is  not  liable  for  failure  to  put  cement  in  the  mortar,  where  the  con- 
tract provides  that  common  mortar  shall  be  used,  although  the  specifica- 
tions call  for  the  use  of  cement  in  the  mortar. 

7.  Measure  or  Damages— Building  Contract.— The  measure  of  damages 

for  failure  to  use  the  grade  of  plastering  required  by  a  building  contract  is 
the  difference  between  the  value  of  the  class  of  work  contracted  for  and 
that  furnished. 

8.  Costs — Discretion  or  Court.— The  plaintiff  in  an  action  to  enforce  a  me- 

chanics* lien  is  properly  charged  with  half  the  costs  although  he  recovers 
in  the  action,  where  the  evidence  shows  that  a  part  of  the  work  was 
done  in  a  careless  and  negligent  manner. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  by  H.  C.  Chamberlain  against  Geo.  L. 
Hibbard  to  foreclose  a  mechanics'  lien  upon  lot  number 
one  of  block  number  fifty  in  Couch's  Addition  to  the  City 
of  Portland,  Oregon.     It  appears  that  the  plaintiff,  on 
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March  fourteenth,  eighteen  hundred  and  ninety-two,  en- 
tered into  a  contract  with  the  defendant,  by  the  terms  of 
which  he  agreed  to  furnish  the  materials,  construct  the 
basement,  and  erect,  according  to  certain  plans  and  spec- 
ifications, the  walls  of  a  four-story  brick  building  upon 
said  lot,  and  plaster  the  rooms  therein,  for  the  defendant, 
in    consideration    of   forty-two    hundred    and    sixty-five 
dollars,   to  be  paid   by  installments  as  the  work  pro- 
gressed.    The  contract  was  modified  four  days  after  its 
execution,  and  the  plaintiff,  in  consideration  of  two  hun- 
dred and  fifty  dollars,  further  agreed  to  substitute  stone 
for  brick  in  building  said  basement,  and  also  to  cement 
the  rear  wall  of  said  building.     On  the  twenty-second  day 
of  the  following  month  said  contract  was  again  modified, 
and   the   plaintiff,    in  consideration  of   eleven  hundred 
and  seventy-five  dollars,  agreed  to  add  ten  feet  to  the 
height  of  the  brick  walls  for  another  story,  and  also  to 
substitute  pressed  for  common  brick  on  the  sides  of  said 
building  fronting  upon  Seventh  and  Everett  Streets.    The 
plaintiff,  on  September  twenty-seventh,  eighteen  hundred 
and  ninety-two,  claiming  to  have  fully  performed  his  said 
contract,  filed  his  claim  of  lien  to  secure  the  reasonable 
value  of  alleged  extra  work  upon  said  building  as  follows: 
To  two  belt  courses,  fifty  dollars;  to  enlarging  said  build- 
ing four  inches,  fifty  dollars;  to  one  foot  added  to  the 
fourth  story,  one  hundred  dollars;  to  three  pressed  brick 
chimneys,  seventy -five  dollars;  to  four  chimneys  changed 
from  common  to  pressed  brick,  twenty-eight  dollars;  to 
cleaning  the  walls  of  said  building,  fifty  dollars;  to  two 
fire  walls,  three  hundred  dollars:  and,  having  given  the 
defendant  credit  for  one  hundred  and  fifty  dollars  and 
seventy-five   cents,   overpaid  on   the  original   contract, 
claimed  five  hundred  and  two  dollars  and  twenty-five  cents 
as  the  amount  of  his  lien,  and  commenced  this  suit  for  its 
foreclosure.     The  defendant  denied  that  the  plaintiff  had 
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done  any  extra  work  on  said  building,  and  alleged  that 
he  was  entitled  to  twenty-four  hundred  and  eighty  dol- 
lars and  seventy  cents  for  credits  omitted,  damages  sus- 
tained by  reason  of  defective  material  and  workmanship, 
and  delay  in  completing  the  building.  The  reply  having 
denied  the  allegations  of  new  matter  contained  in  the  an- 
swer, the  cause  was  referred  to  Sanderson  Reed,  Esq., 
who  took  the  evidence,  and  found  for  the  defendant  The 
court  however  set  aside  his  findings,  and,  after  allowing 
the  defendant  one  dollar  as  damages  for  defective  plaster- 
ing, rendered  a  decree  foreclosing  said  lien,  and  awarding 
plaintiff  five  hundred  and  one  dollars  and  twenty-five 
cents,  the  further  sum  of  ten  dollars  as  attorney's  fees, 
and  requiring  each  party  to  pay  one  half  of  the  costs  of 
the  suit,  from  which  decree  the  defendant  appeals,  and 
the  plaintiff  appeals  from  the  part  thereof  which  allows 
him  only  ten  dollars  as  attorney's  fees,  and  requires  him 
to  pay  one  half  the  costs.  Modified. 

For  the  plaintiff  there  was  a  brief  and  an  oral  argument 
by  Mr.  Fred  L.  Keenan. 

For  the  defendant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  G.  Gammons. 

Opinion  by  Mr.  Justice  Moore. 

1.  The  plaintiff  in  his  claim  of  lien  gives  an  itemized 
statement  of  the  several  amounts  due  under  the  original 
contract,  and  the  amounts  claimed  to  be  due  for  the  alleged 
extra  work,  and  also  the  payments  made  thereon,  except 
one  of  two  hundred  dollars,  and  by  deducting  the  sum  of 
the  credits  from  the  sum  of  the  charges,  seven  hundred 
and  two  dollars  and  twenty-five  cents  is  found  to  be  due; 
but  in  his  claim  he  demands  only  five  hundred  and  two 
dollars  and  twenty-five  cents,  and  from  said  omission  it  is 
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contended  that  the  lien  is  invalid  because  it  fails  to  con- 
tain a  true  statement  of  the  plaintiffs  demand  after  de- 
ducting all  just  credits  and  offsets,  as  required  by  the 
statute:  Hill's  Code,  §  8678.  It  is  not  necessary  that  the 
claim  filed  with  the  county  clerk  should  contain  an  item- 
ized account  of  the  demand:  Ainslie  v.  Kohn,  16  Or.  363, 
19  Pac.  97;  Owrtis  v.  Sestanovich,  26  Or.  107,  37  Pac.  67. 
When  the  amount  demanded  is  correctly  stated  in  the 
claim  of  lien,  the  items  thereof  become  superfluous,  and 
an  error  or  omission  therein  ought  not  to  vitiate  the  lien. 
The  claim  depends  for  its  validity,  among  other  things, 
upon  a  true  statement  of  the  demand;  and  had  the  plaintiff 
claimed  five  hundred  and  two  dollars  and  twenty-five  cents 
as  the  amount  due  him  after  deducting  all  just  credits  and 
offsets,  without  having  given  the  items  of  the  account,  it 
is  conceded  that  his  notice  of  lien  would  have  been  invul- 
nerable to  attack.  He  has  stated  that  this  sum  is  so  due 
him,  and  such  general  statement  of  his  demand,  showing 
that  all  just  credits  had  in  fact  been  given,  having  been 
made,  his  lien  ought  not  to  be  defeated  because  in  copying 
the  items  of  his  account  he  has  inadvertently  omitted  a 
charge  or  credit  to  which  either  party  might  have  been 
entitled. 

2.  The  original  contract  provided  that  the  defendant 
might  make  such  alterations  in  the  plans  or  specifications 
as  he  desired,  and  it  was  agreed  that  if  any  dispute  arose 
respecting  the  true  value  of  any  alteration  or  work  added 
or  omitted,  the  same  should  be  valued  by  two  competent 
persons,  one  to  be  selected  by  each  party,  and  if  the  per- 
sons so  selected  could  not  agree,  they  had  authority  to 
name  an  umpire,  whose  decision  should  be  binding  on  all 
parties;  and  from  this  provision  of  the  contract  it  is  con- 
tended that  no  suit  to  foreclose  said  lien  could  be  main- 
tained until  the  plaintiff  had  attempted  to  ascertain  the 
amount  due  in  the  manner  therein  provided.     The  plain- 
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tiff  did  not  set  out  a  copy  of  said  contract  in  his  complaint, 
but  brought  his  suit  for  the  reasonable  value  of  the  extra 
work;  and  hence  his  complaint  states  a  cause  of  suit,  and 
is  not  within  the  rule  announced  in  Ball  v.  Doud\  26  Or.  14, 
37  Pac  70.  In  the  present  case  the  defendant  set  out  a 
copy  of  said  contract  in  his  answer,  but  he  did  not  plead 
in  abatement  of  the  suit  ite  provisions  to  settle  by  arbitra- 
tion any  dispute  arising  thereunder.  The  defendant's 
right  to  have  the  alterations  valued  by  arbitrators  was 
one  which  he  could  waive,  and  by  pleading  to  the  merits 
he  waived  the  matter  in  abatement:  Winter  v.  Norton,  1 
Or.  43;  Hopwood  v.  Patterson,  2  Or.  49. 

8.  This  brings  us  to  a  consideration  of  the  claims  of 
the  respective  parties.  An  examination  of  the  evidence 
shows  that  plaintiffs  claim  for  cleaning  the  walls  of  said 
building,  fifty  dollars,  should  be  disallowed.  The  specifi- 
cations, which  were  made  a  part  of  the  contract,  require 
the  plaintiff  to  "rub  down  all  brickwork  on  street  sides," 
and  while  he  used  acids  for  that  purpose  we  think  the 
work  comes  within  terms  of  the  contract 

4.  This  is  also  true  of  the  claim  for  changing  four 
chimneys  from  common  to  pressed  brick,  twenty-eight  dol- 
lars. When  the  original  contract  was  modified  so  as  to 
require  pressed  brick  for  the  walls  of  the  building,  it 
must  necessarily  have  included  the  chimneys  which  are  a 
part  of  these  walls,  and  hence  not  extra.  The  plaintiff's 
claim  for  building  three  extra  pressed  brick  chimneys, 
seventy-five  dollars,  must  be  modified  upon  the  testimony 
of  his  brother,  who,  when  called  as  his  witness,  testified 
that  the  reasonable  value  of  such  work  is  only  forty  dol- 
lars. While  there  is  quite  a  conflict  of  evidence,  we  think 
it  shows  that  the  other  items  of  plaintiff's  claim  are  not 
embraced  within  the  terms  of  the  contract,  are  reasonable, 
and  should  be  allowed,  thus  making  the  amount  due  him 

90QB.-6&. 
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less  the  credit  of  one  hundred  and  fifty  dollars  and  sev- 
enty-five cents  admitted  to  have  been  overpaid  on  the  con- 
tract, three  hundred  and  eighty -nine  dollars  and  twenty- 
five  cents.  The  defendant,  in  our  judgment,  is  entitled  to 
the  following  credits:  By  merchandise,  twenty- two  dollars; 
by  order  on  the  railroad  company,  nineteen  dollars  and 
seventy-five  cents;  by  rebuilding  stair  walls,  eight  dollars; 
by  thirty-six  window  sills,  changed  from  pressed  brick  to 
stone,  eighteen  dollars;  by  amount  paid  for  patching  the 
plastering,  forty-seven  dollars;  making  a  total  of  one  hun- 
dred and  fourteen  dollars  and  seventy-five  cents,  and  leav- 
ing two  hundred  and  seventy-four  dollars  and  fifty  cents 
due  the  plaintiff  without  considering  the  defendant's  claims 
for  damage. 

5.  The  contract  required  the  plaintiff  to  keep  the 
brickwork  straight  and  plumb;  and  the  evidence  shows 
that  he  did  not  comply  with  this  requirement.  The  walls 
are  not  what  they  should  be,  but  the  defects  in  that  re- 
spect were  probably  caused  by  building  the  extra  story 
without  materially  strengthening  the  foundation,  for 
which  plaintiff  cannot  be  held  responsible. 

6.  The  defendant's  claim  for  insurance,  interest  on 
money  advanced,  damages  for  delay  in  completing  the 
building,  and  for  failure  to  put  cement  in  the  mortar  can- 
not be  allowed.  True,  the  specifications  call  for  the  use 
of  cement  in  the  mortar,  but  the  contract  provided  that 
the  brick  should  be  laid  in  common  mortar. 

7.  The  most  difficult  question  in  the  case  arises  out  of 
the  defendant's  claim  of  sixteen  hundred  and  sixty-seven 
dollars  as  damages  alleged  to  have  been  sustained  by  rea- 
son of  defective  plastering.  The  specifications,  among 
others,  contain  the  following  provisions:  "Plaster  all 
walls  and  partitions,  and  second,  third,  and  fourth-story 
ceilings,  one  good,  heavy  coat  of  brown  mortar,  consisting 
of  three  barrels  of  clean,  sharp  sand  to  each  one  of  fresh 
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burnt  Tacoma  lime,  and  one  bushel  of  soaked  and  well 
whipped  cattle  hair,  all  to  be  made  up  at  least  ten  days 
before  using."  The  evidence  shows  that  the  plaintiff  in 
making  said  mortar  mixed  about  six  barrels  of  sand  with 
one  of  lime,  and  did  not  use  the  requisite  quantity  of  hair; 
that  he  allowed  the  mortar  to  remain  after  being  mixed 
much  longer  than  was  necessary  before  using  it;  that  it 
was  put  upon  the  walls  in  warm  weather,  and  no  means 
taken  by  the  plaintiff,  whose  duty  it  was,  to  prevent  it 
from  drying  too*  quickly,  and  that  in  consequence  of  his 
neglect  and  carelessness  the  plaster  fell  off  in  many  places, 
and  the  defendant  contends  that  it  is  of  no  value  but  a 
detriment  to  the  building.  The  architect  of  the  building, 
when  called  as  a  witness  for  the  defendant,  says  the  plas- 
tering is  a  detriment,  and  he  is  corroborated  by  the  testi- 
mony of  other  witnesses.  It  appears,  however,  from  the 
testimony  of  a  number  of  plaintiff's  witnesses  who  have 
had  years  of  experience  in  such  work,  that  while  the  plas- 
tering does  not  correspond  with  the  specifications  it  is  an 
average  job  of  that  class  of  work.  It  is  impossible  from 
the  evidence  to  say  just  to  what  extent  the  defendant  has 
been  damaged  by  the  faulty  plastering  of  his  building. 
The  measure  of  his  damage  would  be  the  difference  be- 
tween the  class  of  work  he  contracted  for  and  that  which 
was  furnished.  If  the  plastering  were  wholly  valueless  it 
would  not  be  difficult  to  ascertain  the  measure  of  the  dam- 
age; but  having  some  value,  it  is  almost  impossible  to  de- 
termine from  the  evidence  what  sum  should  be  awarded 
the  defendant  for  the  plaintiff's  failure  to  fully  comply 
with  the  terms  of  his  contract  The  court  below  awarded 
the  defendant  one  dollar  as  his  damages  for  this  defect 
We  think  this  allowance  too  small,  and  in  view  of  the  fact 
that  the  plastering  fell  off  the  building  in  many  places, 
that  much  more  of  it  is  loose  and  liable  to  fall,  and  that 
the  terms  of  the  contract  in  this  respect  were  violated,  ha 


34    311 


486  Washburn  v.  Investment  Company.    [26  Or. 

should  be  awarded  the  sum  of  two  hundred  and  fifty  dol- 
lars as  damages  therefor,  thus  allowing  the  plaintiff 
twenty-four  dollars  and  fifty  cents  as  the  amount  due  him. 
8.  The  court  awarded  the  plaintiff  ten  dollars  as  at- 
torney's fees,  and  required  him  to  pay  one  half  of  the 
costs,  and  this  he  contends  was  an  abuse  of  discretion.  It 
seems  to  us,  in  view  of  the  evidence  as  to  the  careless  and 
negligent  manner  in  which  plaintiff  did  the  plastering, 
that  the  decree  in  this  respect  was  equitable.  The  decree 
of  the  court  below  will  be  here  modified  to  correspond 
with  this  opinion.  Modified. 


a [Dedded  December  20, 13W;  rehearing  denied.] 
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(&  a  66  Pao.  688 ;  88  Fao.  620.] 

Dismissing  Appeal  fob  Failure  to  File  Bill  of  Exceptions — Amend- 
ment of  Transcript.— A  motion  to  dismiss  an  appeal  because  the  bill  of 
exceptions  was  not  filed  within  the  time  prescribed  will  be  denied,  and  a 
cross-motion  for  leave  to  complete  the  transcript  will  be  granted,  where 
the  bill  was  submitted  to  the  trial  judge  within  the  time  allowed  by  the 
court,  and  before  the  expiration  of  the  time  in  which  to  file  a  transcript 
on  appeal,  but  was  not  settled  and  signed  until  after  such  time  had 
expired,  and  the  transcript  had  been  filed  in  the  appellate  court. 

Contracts  fob  the  Benefit  of  Third  Persons — Consideration  —  Nota- 
tion.—Where  one  person,  as  a  consideration  or  part  consideration  for  an 
executed  oontract,  promises  another,  for  a  consideration  moving  from 
him,  to  pay  or  discharge  some  legal  obligation  due  from  such  other  to  a 
third  person,  the  latter,  though  a  stranger  to  the  consideration,  and  not 
an  immediate  party  to  the  contract,  may  maintain  an  action  thereon  if  it 
was  made  directly  and  primarily  for  his  benefit  In  such  cases,  however, 
the  fund  or  property  must  be  due  from  the  promissor— there  must  be 
something  more  than  a  mere  unexecuted  promise  to  advance  money  to 
pay  the  debts  of  the  promisee— to  sustain  an  action  by  the  third  person 
interested :  Parker  v.  Jeffery,  26  Or.  186,  approved  and  followed ;  Baker  v. 
Egliii,  11  Or.  333;  Hughe*  v.  Oregon  Railway  and  Navigation  Company,  11 
Or.  487;  Schneider  v.  White,  12  Or.  503;  Chrieman  v.  State  Insurance  Cbm- 
jNrny,  10  Or.  283,  limited  and  distinguished.    Thus  an  agreement  by  A  to 
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discharge  within  a  certain  time  the  indebtedness  of  B  in  consideration 
that  B  shall  give  A  certain  property  after  the  debts  are  paid,  cannot  be 
enforced  against  A  by  a  creditor  of  B. 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  by  A.  K.  Washburn,  a  creditor  of  the 
Boston  Shoe  and  Leather  Company,  to  recover  on  a  prom- 
ise of  the  defendant,  the  Interstate  Investment  Company, 
to  the  leather  company  to  pay  and  discharge  its  debts  and 
liabilities.  The  action  was  tried  by  the  court  without  the 
intervention  of  a  jury,  and  from  the  pleadings  and  find- 
ings of  fact  it  appears  that  on  November  tenth,  eighteen 
hundred  and  ninety-one,  the  Boston  Shoe  and  Leather  Com- 
pany, being  indebted  to  sundry  persons,  including  this 
plaintiff,  entered  into  a  written  contract  with  the  defend- 
ant,* by  which  it  was  stipulated  and  agreed  that  the  de- 
fendant should,  within  thirty  days,  pay  and  discharge 
such  indebtedness,  and  qhould  also  make  advances  neces- 
sary to  enable  the  leather  company  to  carry  on  its  business 
for  a  period  of  four  months,  the  entire  amount  to  be  so 
paid  out  and  advanced  not  to  exceed  a  balance  of  thirteen 
thousand  three  hundred  and  nine  dollars  and  seventy-nine 
cents,  due  the  leather  company  from  one  O.  D.  Taylor  on 
a  subsidy  contract     As  a  consideration  for  this  stipula- 

•  The  fall  contract  is  at  follows:  "This  agreement  made  and  entered  into  by  and 
between  'The  Interstate  Investment  Company, » party  of  the  first  part,  and  the  'Boston 
Shoe  and  Leather  Company,'  party  of  the  second  part,  wltnesseth— That  the  party  of 
the  first  part,  for  and  in  consideration  of  the  covenant  and  agreement  hereinafter  get 
forth,  promise  and  agree  to  and  with  the  said  second  party,  to  liquidate,  settle,  and  pay 
within  the  next  thirty  days,  all  of  the  outstanding  accounts  of  the  party  of  the  sec- 
ond part,  not  exceeding  ten  thousand  dollars  ($10,000.00)  in  amount,  and  to  contribute 
from  time  to  time  such  amounts  as  may  be  necessary  to  carry  on  the  business  of  the 
party  of  the  second  part  for  a  period  of  four  months;  such  sum,  together  with  amounts 
paid  in  liquidating  the  present  Indebtedness  of  the  party  of  the  second  part  as  herein- 
before stated,  not  to  exceed  thirteen  thousand  three  hundred  and  nine  dollars  and 
seventy -nine  cents  ($18,809.79),  such  bum  being  balance  of  subsidy  contract  between 
O.  D.  Taylor  and  the  Boston  Shoe  and  Leather  Company. 

"  In  consideration  whereof  the  said  second  party  agree  that  when  said  indebted- 
ness shall  have  been  fully  paid  by  said  first  pany  as  heretofore  set  forth,  it  will  causa 
to  be  issued  to  said  first  parly  an  equal  amount  of  its  capital  stock  fully  paid  up  of  the 


488  Washburn  v.  Investment  Company.    [26  Or. 

tion  on  the  part  of  the  defendant,  the  leather  company 
agreed  that  when  the  indebtedness  should  be  paid  as  pro- 
vided in  the  contract  it  would  issue  and  deliver  to  the  de- 
fendant one  share  of  its  paid-up  capital  stock  of  the  par 
value  of  fifty  dollars,  for  each  fifty  dollars  of  indebtedness 
so  paid,  and  in  like  manner  one  share  for  each  fifty  dollars 
advanced  by  the  defendant  to  enable  it  to  carry  on  its 
business,  and  that  a  compliance  with  the  terms  of  the 
agreement  by  the  defendant  should  operate  as  a  satisfac- 
tion of  the  subsidy  contract  with  Taylor.  Judgment  went 
for  the  plaintiff  and  defendant  appeals.  The  proposed 
bill  of  exceptions  was  filed  by  appellant,  and  respondent's 
objections  thereto  also  filed  within  the  time  granted  by 
the  lower  court,  and  before  the  first  day  of  the  term  of  the 
supreme  court  beginning  on  the  fourth  day  of  March, 
eighteen  hundred  and  ninety-four,  but  the  bill  was  not 
settled  and  allowed  by  the  trial  judge  until  the  fifteenth 
day  of  March. 

On  the  fourth  of  March  the  transcript  was  filed  in  the 
supreme  court  without  the  bill  of  exceptions,  and  respond- 
ent moved  to  dismiss  the  appeal  because  the  errors  as- 
signed in  the  notice  do  not  appear  in  the  record.  Ap- 
pellant filed  a  cross-motion  for  leave  to  complete  the 
transcript. 

Motion  overruled:  Reversed. 

par  value  of  fifty  dollars  (160.00)  per  share,  one  share  for  each  fifty  dollars  (160.00)  of 
Indebtedness  so  paid,  and  In  like  manner  to  issue  to  said  first  party  one  share  of  said 
capital  stock  for  each  fifty  dollars  (160.00)  advanced  by  said  first  party  for  operating 
expenses  as  heretofore  set  forth. 

"  And  it  is  agreed  that  the  amount  so  advanced  shall  be  in  lieu  of  and  be  credited 
on,  the  amount  due  on  the  subsidy  contract  existing  between  said  second  party  and 
O.  D.  Taylor,  and  a  compliance  with  the  terms  of  this  agreement  shall  relieve  the  said 
parties  from  farther  obligations  in  said  subsidy  contract:  and  it  Is  further  mutually 
agreed  between  the  parties  heretofore  stated  that  H.  Glenn,  of  The  Dalles,  Oregon, 
•hall  act  as  treasurer  of  the  said  second  party  for  the  period  of  the  next  feur  months, 
and  shall  receive  and  disburse  all  money  belonging  to  said  second  party.  His  books  of 
trust  shall  at  all  times  be  subject  to  inspection  by  the  parties  hereto.  To  all  of  whloh 
the  parties  hereto  mutually  agree  and  bind  themselves  to  perform. 

"  In  witness  whereof  the  parties  hereto  have  caused  thete  presents  to  be  executed 
by  their  duly  elected  and  qualified  officers,  and  their  corporate  seals  attached.  Exe- 
cuted in  duplicate." 


Dec.  1894.]    Washburn  v.  Investment  Company.      439 

For  appellant  there  was  a  brief  by  Messrs.  Johnson  db 
Jdleman  and  A.  Evan  Beames,  and  an  oral  argument  by  Mr. 
Cicero  M.  IcUeman. 

For  respondent  there  was  a  brief  by  Messrs.  Durham  db 
Piatt,  Emmons  db  Emmons,  and  Miller  db  Miller,  and  an  oral 
argument  by  Mr.  Robert  Treat  Piatt 

On  Motion  to  Dismiss. — In  the  case  of  Kelly  v.  Pike,  17 
Or.  330,  it  was  decided  that  the  appellate  court  had  no 
power  to  enlarge  the  time  for  filing  a  transcript,  unless 
such  order  was  made  within  the  time  allowed  for  such 
filing,  and  the  principle  laid  down  in  that  case  is  applica- 
ble not  only  to  the  whole  transcript,  but  to  any  material 
part  thereof,  unless  it  be  shown  that  some  portion  of  the 
transcript  has  been  omitted  by  some  inadvertence  on  the 
part  of  the  clerk  of  the  court  below,  and  thus  the  tran- 
script as  filed  is  not  a  transcript  of  the  final  roll  in  the 
trial  court  It  can  readily  be  seen  that  if  the  doctrine  of 
Kelly  v.  Pike  is  departed  from  as  to  any  material  part  of 
the  transcript  the  logical  result  follows  that  it  can  be  de- 
parted from  as  to  the  whole  of  the  transcript,  and  thus 
we  at  once  do  away  with  the  statutory  provision  that  the 
transcript  on  appeal  must  be  filed  on  or  before  the  second 
day  of  a  term  of  this  court  following  the  perfection  of  the 
appeal.  Reference  will  of  course  be  made  to  section  542 
of  volume  I  of  Hill's  Code  as  to  the  right  and  authority 
of  this  court  at  any  time  to  permit  the  transcript  to  be 
completed,  upon  affidavits  setting  forth  the  facts  constitu- 
ting the  incompleteness  of  the  transcript,  but  it  is  mani- 
fest, it  seems  to  us,  that  this  statutory  rule  is  intended  to 
apply  only  to  such  portions  of  the  final  roll  of  the  lower 
court  as  have  been  unintentionally  and  by  an  oversight 
omitted,  thus  making  the  transcript  filed  not  a  transcript 
of  that  which  was  on  file  and  of  record  in  the  office  of  the 
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clerk  of  tbe  lower  court  The  bill  of  exceptions  now  pro- 
posed to  be  filed  was  not  in  existence  when  the  transcript 
was  filed,  and  could  not  have  been  omitted. 

On  the  Merits. — The  case  was  presented  to  the  trial 
court  on  the  theory  that  the  contract  of  February  tenth, 
eighteen  hundred  and  ninety-one,  was  a  contract  made  for 
plaintiff's  benefit,  and  on  which  he  therefore  had  a  right 
to  sue;  and  further  that  in  paying  plaintiff's  claim  defend- 
ant would  simply  be  paying  in  a  particular  way  and  man- 
ner provided  for  in  said  contract  its  own  debt  incurred  by 
its  subscription  to  the  stock  of  the  Boston  Shoe  and 
Leather  Company,  and  the  court  found  that  such  were  the 
facts.  This  was  not  a  promise  by  defendant  to  pay  a  debt 
of  another,  but  a  promise  to  pay  in  a  particular  way  its 
own  debt  incurred  by  its  subscription  to  the  stock  of  the 
Boston  Shoe  and  Leather  Company,  and  the  release  from 
a  certain  subsidy  contract.  By  the  terms  of  subscription 
defendant  bound  itself  to  pay  the  debt  to  a  particular  class 
of  persons,  of  whom  the  plaintiff  was  one.  It  is  a  settled 
proposition  in  this  state  that  when  A,  for  a  valuable  con- 
sideration, agrees  with  B  to  pay  his  (A's)  debt  to  C,  the 
latter  can  enforce  the  contract  against  A:  Baker  v.  Eglin, 
11  Or.  333;  Hughes  v.  Oregon  Railway  and  Navigation  Com- 
pany, 11  Or.  437;  Schneider  v.  White,  12  Or.  503;  Strong  v. 
Kamm,  13  Or.  172;  Sacramento  Company  v.  Wagner ;  67  CaL 
293;  Laivrence  v.  Fox,  20  N.  Y.  268;  Coster  v.  Mayor,  43 
N.  Y.  399. 

[  Decided  April  23, 1894.] 

Per  Curiam.  1.  Where,  on  a  motion  to  dismiss  an 
appeal  because  the  bill  of  exceptions  was  not  filed  within 
the  time  provided  by  law  in  which  to  file  a  transcript,  it 
appears  that  such  bill  was  prepared  and  submitted  to  the 
trial  judge  for  allowance  within  the  time  allowed  by  the 
court  below,  and  before  the  expiration  of  the  time  in  which 
to  file  a  transcript  on  appeal,  but  was  not  settled  and 
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signed  until  after  such  time  had  expired,  held,  that  the 
motion  to  dismiss  should  be  overruled,  and  the  cross- 
motion  for  leave  to  complete  the  transcript  allowed. 

Motion  overruled. 

Opinion  by  Mr.  Chief  Justice  Bean. 

2.  The  only  question  for  decision  is  as  to  plaintiffs 
right  to  recover  in  assumpsit  upon  defendant's  promise  to 
the  leather  company  to  assume  and  pay  its  debt  to  him. 
The  plaintiff  not  being  a  party  or  privy  to  the  contract, 
and  its  consideration  not  moving  from  him,  the  case  pre- 
sents another  phase  of  the  perplexing  question  as  to  the 
right  of  a  third  person  to  maintain  assumpsit  upon  a  con- 
tract, the  performance  of  which  will  inure  to  his  benefit, 
but  to  which  he  is  not  a  party.  As  we  intimated  in  Parker 
v.  Jeffery,  26  Or.  186,  37  Pac  712,  the  cases  upon  this  sub- 
ject are  discordant  and  irreconcilable.  As  a  general  rule, 
only  parties  or  privies  to  a  contract  can  maintain  an  action 
to  enforce  its  stipulations;  and  allowing  a  stranger  to  do 
so  is  an  exception  to  and  inconsistent  with  this  rule.  It 
will  not  be  profitable  at  this  time  to  collate  the  authorities 
upon  the  general  question  of  the  right  of  a  stranger  to  a 
contract  to  enforce  its  stipulations,  or  to  undertake  to  de- 
duce from  them  any  general  rule  upon  the  subject.  The 
prevailing  doctrine  in  this  country  undoubtedly  is  that, 
where  one  person,  as  a  consideration  or  part  consideration 
for  an  executed  contract,  promises  another,  for  a  con- 
sideration moving  from  him,  to  pay  or  discharge  some 
legal  obligation  or  debt  due  from  such  other  to  a  third 
person,  the  latter,  although  a  stranger  to  the  considera- 
tion, and  not  an  immediate  party  to  the  contract,  may 
maintain  an  action  thereon,  if  it  was  made  directly  and 
primarily  for  his  benefit  And  this,  we  think,  is  all  that 
has  in  fact  been  held  by  the  former  decisions  of  this  court 

26  0K.-66. 
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in  which  such  actions  have  been  sustained,  although  the 
language  of  some  of  the  decisions  states  the  rule  without 
qualification  that  where  one  person  makes  a  promise  to 
another  for  the  benefit  of  a  third  the  latter  may  maintain 
an  action  thereon:  Baker  v.  Eglin,  11  Or.  333,  8  Pac.  280: 
Hughes  v.  Oregon  Railway  and  Navigation  Company,  11  Or. 
437,  5  Pac  206;  Schneider  v.  White,  12  Or.  503,  8  Pac.  652; 
Chrisman  v.  State  Insurance  Company,  16  Or.  283,  18  Pac. 
466.  After  a  somewhat  exhaustive  examination  of  the 
question,  we  have  found  no  case  which  has  gone  so  far  as 
to  hold  that  such  action  can  be  maintained  on  an  executory 
contract  by  which  one  person  promises  to  advance  his  own 
money  to  pay  the  debts  of  another,  but,  on  the  contrary, 
the  authorities  deny  the  application  of  the  rule  to  such  a 
contract:  Qarnsey  v.  Rogers,  47  N.  Y.  233,  7  Am.  Rep.  470; 
Second  National  Bank  v.  Orand  Lodge,  98  U.  S.  123;  Pardee  v. 
Treat,  82  N.  Y.  385;  Berry  v.  Brovm,  107  N.  Y.  659,  14  N.  E. 
289. 

Where  one  person  receives  a  fund  or  property  from  an- 
other, and  instead  of  paying  him  therefor  is  allowed  to 
retain  the  consideration  under  an  agreement  to  pay  it  to 
the  creditors  of  the  other  party;  or  when  it  is  agreed  be- 
tween the  parties  to  the  contract,  there  being  a  valuable 
consideration  therefor,  that  the  promisor  may  discharge 
his  debt  or  liability  to  the  promisee  by  paying  it  to  some 
third  person,  to  whom  the  promisee  owes  some  legal  duty 
•r  obligation,  it  would  be  just  and  proper  that  such  third 
party  should  have  the  right  to  maintain  an  action  on  the 
contract  in  his  own  name.  But  this  is  on  the  theory  that 
the  contract  being  for  his  direct  benefit  the  law  invests 
him  with  a  privity  in  respect  thereto  by  reason  of  his  in- 
terest, and  the  promisor,  in  performing  the  contract,  is 
doing  nothing  more  than  to  discharge  his  own  debt  or  ob- 
ligation in  accordance  with  his  agreement  In  such  case 
the  amount  which  the  promisor  agrees  to  pay  is  his  own 
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debt  or  obligation,  which,  by  an  arrangement  with  the 
promisee,  he  is  to  pay  or  discharge  in  a  particular  man- 
ner; and  the  parties  having  by  their  contract  thus  treated 
the  third  party  as  primarily  interested  in  its  performance, 
they  have  recognized  him  as  privy  in  fact  to  the  considera- 
tion and  contract,  and  therefore  there  can  be  no  hardship 
in  allowing  him  to  enforce  it  by  action  in  his  own  name, 
as  the  parties  to  the  contract  contemplated.  But  where 
there  is  no  such  fund,  debt,  or  obligation  in  the  hands  of 
or  owing  from  the  promisor,  but  only  an  executory  con- 
tract by  one  person  to  advance  his  own  money  to  pay  the 
debts  of  another,  who  is  a  party  to  neither  the  contract  or 
consideration,  it  is  difficult  to  see  upon  what  principle  the 
doctrine  can  be  applied.  In  such  case  the  contract  is  not 
made  for  the  direct  benefit  of  the  creditor,  but  of  the 
promisee,  to  enable  him  to  obtain  money  with  which  to 
discharge  his  liability,  and,  if  enforcible  at  all,  it  is  en- 
forcible  by  him.  The  creditors  are,  of  course,  indirectly 
interested  in  its  performance,  for,  if  the  contract  is  com- 
plied with,  their  claims  will  be  paid,  and  this  may  be  said 
of  any  executory  contract  whereby  a  debtor  expects  to  re- 
ceive money  with  which  to  pay  his  debts;  but  it  has  never 
been  held,  to  our  knowledge,  that  such  an  interest  is  suffi- 
cient to  entitle  a  stranger  to  maintain  an  action  to  enforce 
the  stipulations  of  the  contract 

In  this  case  the  contract  between  the  defendant  and  the 
Boston  Shoe  and  Leather  Company,  upon  which  the  action 
was  brought,  is  not  an  agreement  by  the  defendant  to 
apply  the  consideration  for  property  conveyed  to  it,  or 
money  due  or  to  become  due  from  it,  to  the  use  of  a  third 
person,  but  an  agreement  to  advance  its  own  funds  for  the 
purpose  of  paying  the  debts  of  the  leather  company, 
which  advance,  when  made,  should  be  repaid  by  a  certain 
amount  of  the  capital  stock  of  the  leather  company,  and 
the  cancellation  of  the  subsidy  contract     It  was,  in  effect, 
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an  agreement  by  the  defendant  to  advance  to  the  leather 
company  money  with  which  to  pay  its  debts,  and  take  in 
satisfaction  thereof  its  stock.  If  such  a  contract  can  be 
enforced  by  the  plaintiff,  then  every  contract  by  which 
one  person  promises  or  agrees  with  another,  for  a  consid- 
eration moving  from  him,  to  advance  money  to  pay  his 
debts,  can  be  enforced  by  the  parties  whose  debts  were 
thus  to  be  paid.  We  do  not  understand  any  case  to  have 
gone  to  that  extent  If  the  capital  stock  referred  to  in 
the  contract  had  been  in  fact  sold  and  transferred  to  the 
defendant  and  in  part  consideration  therefor  it  had  agreed 
and  promised  to  pay  plaintiffs  claim  against  the  leather 
company,  the  case  would  have  been  within  the  principle 
of  Baker  v.  Eglin  and  similar  cases,  as  we  understand  it 
But  no  such  sale  or  transfer  was  made.  In  fact,  the  con- 
tract contemplates  that  the  stock  was  not  to  be  issued  or 
delivered  until  defendant  paid  the  debts  of  the  leather 
company  with  its  own  funds.  The  contract  is  purely  ex- 
ecutory, and  has  not  been  complied  with  by  either  party. 
Its  object  and  purpose  was  not  the  direct  benefit  of  the 
creditors,  but  to  enable  the  leather  company  to  obtain  re- 
lief from  its  liabilities,  and  the  defendant  to  acquire  the 
ownership  of  the  stock  of  that  company.  If  the  defend- 
ant had  made  the  advances  and  paid  the  debts  as  agreed, 
it  would  have  been  entitled  to  the  stock  which  the  leather 
company  contracted  to  issue  and  deliver  to  it  But  not 
having  done  so,  the  breach  of  the  covenant  is  a  question 
between  the  defendant  and  the  party  with  whom  it  con- 
tracted, and  not  between  it  and  the  creditors  of  such  party. 
The  creditors  may  have  had,  and  no  doubt  did  have,  an 
interest  in  the  performance  of  the  contract  as  they  would 
have  had  in  the  performance  of  an  agreement  by  which 
any  person  should  undertake  to  lend  or  advance  money  to 
the  leather  company  to  enable  it  to  pay  its  debts,  but  this 
is  a  very  different  thing  from  the  interest  necessary  to  en- 
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able  them  to  enforce  the  contract  by  actions  in  their  own 
names.  It  follows  that  this  action  cannot  be  maintained, 
and  the  motion  for  a  nonsuit  should  have  been  allowed. 

Reversed. 


[  Argued  November  28;  decided  December  81, 1894.] 
LEWIS  ft  DRYDEN   PRINTING  CO.  v.  REEVES.  1 8  teo| 

[ac.  38P»c.622.] 

Appeal  from  Justice  Couet— Sebvicb  or  Notice— Ad  vees*  Party.— Code, 
I  2119.—- A  notice  of  appeal  from  a  judgment  in  a  justice's  court  may  be 
served  on  either  the  respondent  or  the  person  who  appeared  for  him  in 
the  action,  if  such  person  resides  within  the  county  where  the  trial  was 
held;  either  is  the  "adverse  party"  within  the  meaning  of  section  2119 
Hill's  Code:  Carr  v.  Hurd,  8  Or.  160,  and  Butler  v.  Smith,  20  Or.  126,  ap^ 
proved  and  followed. 

Appeal  from  Marion:  Geo.  H.  Burnett,  Judge. 

This  is  an  action  brought  by  the  Lewis  &  Dryden 
Printing  Company  against  Sophia  Beeves  in  the  Justice's 
Court  for  the  District  of  Salem,  to  recover  the  amount  due 
upon  a  promissory  note  alleged  to  have  been  executed  and 
delivered  by  the  defendant  to  it  Issues  having  been 
joined,  a  trial  was  had  resulting  in  a  judgment  for  the 
plaintiff,  from  which  the  defendant  attempted  to  appeal 
by  serving  a  notice  thereof  upon  John  A.  Carson,  Esq., 
the  attorney  who  prosecuted  said  action  for  the  plaintiff. 
She  also  filed  an  undertaking  on  appeal,  which  was  ap- 
proved by  the  justice,  and,  the  transcript  having  been  filed 
in  the  circuit  court,  the  plaintiffs  counsel  moved,  upon  a 
special  appearance  for  that  purpose,  to  dismiss  the  appeal 
This  motion  was  overruled  by  the  court,  and,  the  plaintiff 
refusing  to  proceed  further  in  the  action,  a  judgment  of 
nonsuit  was  rendered  against  it,  from  which  it  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  by  Messrs.  Snow  &  Mo- 
Camant  and  John  A.  Carson,  and  an  oral  argument  by  Mr. 
Carson. 

For  respondent  there  was  brief  by  Messrs.  TUmon  Ford 
and  William  M.  Kaiser,  and  an  oral  argument  by  Mr.  Ford. 

Opinion  by  Mr.  Justice  Moore. 

The  only  question  here  presented  is  whether,  upon  an 
appeal  from  a  judgment  rendered  in  a  justice's  court,  the 
notice  thereof  is  effectual  when  served  upon  the  person 
who  acted  as  attorney  in  prosecuting  or  defending  the  ac- 
tion for  the  adverse  party.  The  statute  in  relation  to  the 
manner  of  taking  an  appeal  from  a  judgment  given  in  a 
justice's  court,  provides  that  "an  appeal  is  taken  by  serv- 
ing a  notice  thereof  on  the  adverse  party,  and  filing  the 
original,  with  the  proof  of  service  indorsed  thereon,  with 
the  justice,  and  by  giving  the  undertaking  for  the  costs 
of  the  appeal  as  hereinafter  provided":  Hill's  Code,  §  2119. 
In  Carr  v.  Hurd,  3  Or.  160,  the  Circuit  Court  of  Multnomah 
County,  in  November,  eighteen  hundred  and  sixty -nine, 
held  that  a  notice  of  appeal  from  a  judgment  rendered  by 
a  justice  of  the  peace  might  be  served  either  upon  the 
party,  or  on  the  attorney  who  appeared  for  him  in  the 
action,  if  such  attorney  resided  in  the  county  where  the 
trial  was  had.  In  Byers  v.  Choky  18  Or.  297,  10  Pac.  417,  it 
was  held  that  a  person  appearing  for  a  party  to  an  action 
in  a  justice's  court  did  so  more  as  counsel  than  as  an  at- 
torney, and  was  not  thereby  substituted  for  the  party,  and 
that  in  taking  an  appeal  from  a  judgment  rendered  in  such 
court  it  was  unnecessary  for  the  appellant  to  serve  the  no- 
tice of  appeal  upon  the  respondent's  attorney.  There  is 
nothing  in  this  decision  in  conflict  with  the  rule  announced 
in  Carr  v.  Hurd.  The  notice  of  appeal  having  been  served 
upon  the  respondent  was  sufficient  to  confer  jurisdiction, 
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and  hence  it  was  unnecessary  to  serve  it  upon  his  attor- 
ney. In  Odell  v.  Gotfrey,  13  Or.  466,  11  Pac.  190,  following 
the  decision  of  Herman  v.  Kyle,  (in  which  no  opinion  was 
written,)  it  was  said  that  the  justice's  code  was  complete 
in  itself  upon  the  subject  of  appeal,  and  commenting  upon 
the  right  of  a  justice  of  the  peace  to  permit  an  appellant 
to  file  an  undertaking  upon  appeal  after  the  expiration  of 
the  time  allowed  by  law  therefor,  in  accordance  with  the 
provisions  of  subdivision  4  of  section  527  of  the  Civil 
Code,  (Hill's  Code,  §  537,)  the  court  held  that  said  subdi- 
vision was  intended  to  govern  the  practice  in  appeals  from 
the  "  judgments  and  decrees"  of  courts  of  record,  and  was 
not  applicable  to  justices'  courts  because  such  courts  are 
not  competent  to  render  a  decree;  thus  impliedly  holding 
that  but  for  the  word  "decrees,"  the  sections  of  the  stat- 
ute in  relation  to  appeals  from  justices'  and  circuit  courts 
might  be  construed  in  pari  materia. 

In  taking  an  appeal  from  a  judgment  or  decree  ren- 
dered in  the  circuit  court,  the  statute  provides  that  "the 
appellant  shall  cause  a  notice  to  be  served  on  the  adverse 
party,  and  file  the  original,  with  proof  of  service  indorsed 
thereon,  with  the  clerk  where  the  judgment  or  decree  is 
•ntered":  Subdivision  1,  §537,  Hill's  Code.  It  is  also 
provided  that  "notices  shall  be  in  writing,  and  notices  or 
other  papers  shall  be  served  on  the  party  or  attorney  in 
the  manner  prescribed  in  this  title,  where  not  otherwise 
provided  by  this  Code"  (Code,  §  526);  and  "when  a  party 
is  absent  from  the  state,  and  has  no  attorney  in  the  action 
or  suit,  service  may  be  made  by  mail,  if  his  residence  be 
known;  if  not  known,  on  the  clerk  for  him.  When  a  party, 
whether  absent  or  not  from  the  state,  has  an  attorney 
in  the  action  or  suit,  service  of  notice  or  other  papers 
shall  be  made  upon  the  attorney,  if  he  resides  in  the 
county  where  the  action  or  suit  is  pending,  instead  of  the 
party,  and  not  otherwise":  Code,  §  531.    It  has  been  re* 
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peatedly  held,  however,  in  utter  disregard  of  these  plain 
provisions  of  the  statute,  that  the  service  of  a  notice  of 
appeal  may  be  made  either  up6*  the  party  or  upon  his 
attorney  of  record  residing  in  the  county  where  the  trial 
was  had,  but  that  when  the  attorney  resides  outside  of 
the  county,  the  service  can  be  made  only  upon  the  adverse 
party:  Lindley  v.  Wallia,  2  Or.  203;  Bees  v.  Bees,  7  Or.  78. 
In  Butler  v.  Smith,  20  Or.  126,  25  Pac.  381,  Strahan,  C.  J., 
commenting  upon  these  and  other  decisions  on  the  sub- 
ject, approves  that  of  Oarr  v.  Eurd,  3  Or.  160,  and  says: 
"On  a  mere  question  of  practice  it  is  better  that  it  should 
be  fixed  and  settled,  even  though  the  grounds  of  the 
opinion  may  not  be  manifest  The  construction  which 
was  adopted  at  an  early  period  of  our  judicial  history  is 
convenient  in  practice,  affects  no  one's  rights  injuriously, 
has  become  well  understood  by  the  profession,  and  will  be 
adhered  to. "  The  statute  provides  that  "any  person  may 
act  as  attorney  for  another  in  a  justice's  court,  except  a 
person  or  officer  serving  any  process  in  the  action  or  pro- 
ceeding, other  than  a  subpoena"  (Hill's  Code,  §  2173);  and, 
as  applicable  to  this  provision,  Upton,  X,  in  Carry.  Eurd, 
observes  that  "there  are  not  the  same  safeguards  against 
misapprehension  or  negligence  on  the  part  of  persons  who 
appear  there  as  attorneys  as  there  are  in  courts  of  re- 
cord." A  justice's  court  is,  and  ever  should  be,  the  forum 
of  the  people  of  a  neighborhood,  where  actions  involving 
small  demands  could  and  should  be  easily,  cheaply,  and 
speedily  determined.  The  pleadings  should  be  simple, 
and  no  rigid  technical  rules  of  practice  should  be  allowed 
to  govern  its  procedure.  There  persons  understanding 
common  business  methods  have  by  the  statute  very  prop- 
erly been  permitted  to  appear  as  attorneys  for  the  litigant 
parties,  and  to  prosecute  and  defend  actions,  and  the  party 
entering  such  courts,  either  voluntarily  or  by  virtue  of  pro- 
cess, and  adopting  this  easy  method  of  securing  speedy 
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justice,  ought  to  be  bound  by  the  service  of  notices  and 
other  papers  in  the  action  when  made  upon  the  person 
whom  he  elects  to  represent  him,  as  well  as  upon  himself. 
Vacillating  courts  are  very  dangerous  to  the  rights  of 
persons,  and  when  a  line  of  decisions  has  been  adopted 
and  become  a  rule  of  property  or  of  practice  it  should  not 
be  lightly  changed.  In  the  case  at  bar,  while  the  statute 
may  not  in  direct  terms  authorize  the  mode  of  service 
pursued,  the  rule  of  practice  as  announced  in  Oarr  v. 
Hurd,  has  been  too  long  established  and  followed  in  this 
state  to  be  overturned  now,  and  hence  there  was  no  error 
in  overruling  the  motion  to  dismiss  the  appeal  or  in  ren- 
dering the  judgment,  which  is  affirmed. 

Affirmed. 


[  Decided  December  31, 1894 ;  rehearing  denied.] 
FOSTE  v.   STANDARD    INSURANCE   COMPANY. 

[8.C.88Pac.617.] 

Amshdikq  Plxadihos — Cods.  \  101. —  Under  the  general  role  that  if  the  same 
evidence  is  required  to  support  a  pleading  after  an  amendment  as  before, 
then  the  cause  of  action  has  not  been  changed,  a  complaint  stating  a  cause 
of  action  for  labor  and  services  performed  and  not  paid  for  cannot  be 
amended  on  the  trial  so  as  to  set  up  a  cause  for  a  stated  account.  While 
the  practice  in  allowing  amendments  should  be  liberal,  ( Baldock  v.  At- 
wood,  21  Or.  79,  cited  and  approved,)  such  an  amendment  would  "sub- 
stantially change  the  cause  of  action  "  within  the  meaning  of  section  101. 
Hill's  Code. 

Appeal  from  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  by  EL  D.  Foste  against  the  Standard 
Life  and  Accident  Insurance  Company,  of  Detroit,  Mich- 
igan, to  recover  money  alleged  to  be  due  as  commissions 
upon  insurance  premiums  secured  by  him  as  such  agent. 
The  cause  being  at  issue,  a  trial  was  had  at  which  evidence 
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was  introduced  and  admitted  over  the  defendant's  objec- 
tion tending  to  show  that  an  account  had  been  stated 
between  the  parties,  and,  after  the  defendant's  counsel 
had  made  his  argument  to  the  jury,  the  court  permitted 
the  plaintiff,  over  the  defendant's  objection,  to  amend  his 
complaint  to  conform  the  pleadings  to  the  facts  proved, 
by  adding  the  following  italicised  words  to  the  original 
complaint:  "The  plaintiff  above  named  alleges  and  com- 
plains: that  during  all  the  times  hereinafter  mentioned 
the  defendant  was  and  still  is  a  corporation  duly  organized 
and  carried  on  under  the  laws  of  the  State  of  Michigan. 
That  heretofore,  to  wit,  during  the  years  eighteen  hundred 
and  ninety-one  and  eighteen  hundred  and  ninety-two,  the 
plaintiff,  at  the  special  instance  and  request  of  the  defend- 
ant, performed  for  defendant  labor  and  services  as  a 
special  agent  to  solicit  accident  and  life  insurance  for  the 
defendant  company,  for  which  defendant  promised  and 
agreed  to  pay  plaintiff  a  commission,  to  wit,  a  stipulated 
percentage  in  cash,  namely,  twenty  per  cent  on  aU  moneys 
on  premiums  collected  by  defendant  company  on  such  insurance 
secured  by  plaintiff.  That  heretofore,  on  or  about  the 
thirtieth  day  of  September,  eighteen  hundred  and  ninety- 
two,  upon  an  account  had  and  stated  between  plaintiff  and 
defendant  there  was  duefljtnd  owing  to  plaintiff  the  sum  of 
two  hundred  and  ninety-five  and  eight  hundredths  dollars 
($295.08)  from  defendant  on  such  account  of  work  and  labor 
and  services  as  special  agent  performed  for  the  defendant 
as  above  set  forth  in  commissions  earned  over  and  above  all 
credits,  which  services  were  performed  at  the  request  of 
the  defendant,  between  the  thirty-first  day  of  July,  eighteen 
hundred  and  ninety -one,  and  the  thirtieth  day  of  Septem- 
ber, eighteen  hundred  and  ninety- two,  and  which  defendant 
promised  and  agreed  to  pay;  that  defendant  has  not  paid 
the  same  nor  any  part  thereof. "  A  verdict  and  judgment 
having  been  rendered  for  the  plaintiff,  the  defendant  ap- 
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peals  and  assigns  in  his  notice  inter  alia  the  amendment  of 
said  pleadings  as  ground  for  the  reversal  of  said  judgment 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Arthur  CL  Emmons. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  William  T.  Muir. 

Opinion  by  Mr.  Justice  Moore. 

The  statute  provides  that  the  court,  in  furtherance  of 
justice,  "may,  at  any  time  before  the  cause  is  submitted, 
allow  a  pleading  to  be  amended,  *  *  *  when  the 
amendment  does  not  substantially  change  the  cause  of 
action,  by  conforming  it  to  the  facts  proved":  Hill's  Code, 
§  101.  The  question  presented  is  whether  the  amendment 
substituted  another  cause  of  action  for  that  originally 
stated.  An  examination  of  the  original  complaint  dis- 
closes an  evident  intention  on  the  part  of  the  pleader, 
(who  was  not  the  attorney  appearing  here  for  respondent, 
however,)  to  declare  upon  an  account  for  labor  and  ser- 
vices performed  by  the  plaintiff  for  the  defendant,  but  as 
amended  he  has  alleged  a  stated  account  between  them. 
Courts  should  be  liberal  in  allowing  amendments,  and 
when  the  cause  of  action  is  improperly  set  forth  in  the 
complaint,  or  a  pleading  is  defective  in  any  respect,  the 
court  may,  in  its  discretion,  at  any  stage  of  the  case  before 
the  cause  is  submitted,  authorize  such  amendments  as  may 
be  necessary  to  make  the  case  as  intended  by  the  original 
pleading,  but  not  to  insert  a  new  and  distinct  cause  of 
action  or  defense:  Ford  v.  Ford,  53  Barb.  525;  Davis  v.  New 
York  Railroad  Company,  110  N.  Y.  646,  17  N.  E.  733;  Baldock 
v.  Atwood,  2rOr.  79,  26  Pac.  1058.  Any  amendment,  there- 
fore, which  would  have  aided  the  complaint  in  stating  the 
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facts  constituting  the  cause  of  action  as  originally  intended 
by  the  pleader,  would  have  been  permissible,  and  if  any 
facts  had  been  stated  from  which  it  could  have  been 
reasonably  inferred  that  the  pleader  intended  to  allege  a 
stated  account,  as  well  as  an  account  for  labor  and  ser- 
vices, and  he  had  elected  to  rely  upon  the  facts  so  stated, 
the  court  could,  in  its  discretion,  have  allowed  an  amend- 
ment striking  out  the  allegation  of  an  account  for  labor 
and  services.  The  material  allegations  in  an  action  on  an 
account  stated,  are:  (1)  That  plaintiff  and  defendant  came 
to  an  accounting  together;  (2)  that  on  such  accounting 
defendant  was  found  indebted  to  the  plaintiff  in  a  specified 
sum,  (3)  which  defendant  promised  to  pay,  (4)  and  has 
not  paid:  1  Estee's  Pleadings  (3d  ed.),  §  617.  The  origi- 
nal complaint  not  containing  any  of  these  necessary  alle- 
gations, it  cannot  be  inferred  therefrom  that  the  pleader 
intended  to  allege  a  stated  account,  and  hence  he  could 
not  elect  to  rely  upon  what  the  pleading  did  not  contain. 
If  it  would  require  precisely  the  same  evidence  to  sup- 
port the  action  after  an  amendment  as  before,  it  cannot  be 
said  that  a  new  cause  of  action  has  been  substituted  thereby. 
Lottman  v.  Barnett,  62  Mo.  159.  The  converse  of  this  rule 
must  also  be  true;  and  therefore,  if  different  evidence 
would  be  required  to  support  the  action  after  an  amend- 
ment, it  must  be  regarded  as  substituting  a  different  cause 
of  action.  Applying  this  rule  to  the  pleadings  in  the  case 
at  bar,  we  find  that  to  support  the  action  upon  an  account 
for  labor  and  services  performed  under  an  agreement  to 
pay  a  stipulated  sum  therefor,  evidence  of  the  contract  of 
employment,  the  amount  of  labor  and  services  rendered 
in  pursuance  thereof,  and  the  amount  due,  and  the  non- 
payment thereof,  would  be  necessary;  while  the  evidence 
necessary  to  support  an  action  upon  an  account  stated  is 
that  the  parties  mutually  agreed  upon  a  specified  amount 
which  was  found  to  be  due  to  the  plaintiff  from  the  de- 
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fendant,  and  which  he  promised  but  had  failed  to  pay. 
The  evidence  necessary  to  support  the  action  after  the 
complaint  was  amended  was  essentially  different  from  that 
which  was  necessary  before,  and  hence  the  amendment 
was  the  substitution  of  a  new  cause  of  action.  The  plain- 
tiff could  not  recover  upon  a  stated  account  without  alleg- 
ing it  (Bump  v.  Cooper,  20  Or.  527,  26  Pac.  848;  Oregon 
Railway  and  Navigation  Company  v.  Swinburne,  22  Or.  574, 
30  Pac.  322);  and  by  relying  in  his  complaint  upon  the 
original  transactions,  he  treated  the  account  as  open,  and 
it  was  error  to  allow  the  amendment  alleging  a  stated 
account,  which  substantially  changed  the  cause  of  action, 
for  which  the  judgment  is  reversed  and  a  new  trial  ordered. 

Reversed. 


[Decided  November  26, 1894 ;  rehearing  denied.] 
COOS  BAY  RAILROAD  COMPANY  v.  WIEDER. 

[a  C.  88  Pac.  Rep. 388.] 

»  Claim  to  Attached  Property  bt  Third  Person— Effect  or  Redelivery 
ob  Replevin  Bonds  ok  Subsequent  Liens— Sheriffs— Code,  }}  135, 154. 
— Where  property  has  been  seized  by  an  officer  under  a  writ  of  attachment 
or  execution,  and  afterwards  taken  from  him  under  a  redelivery  bond,  aa 
provided  in  section  154,  Hill's  Code,  or  under  a  replevin  bond,  as  provided 
in  section  135,  the  property  is  not  discharged  from  the  lien,  but  still  remains 
*n  custodia  legit,  ( Kohn  v.  Hinshaw,  17  Or.  308,  cited  and  approved,)  and 
may  not  be  seized  under  another  writ  against  the  same  defendant. 

I  Mandamus — Replevin — Action  fob  Damages — Adequate  Remedy  at 
Law — Sheriffs. — Where  a  sheriff,  from  whose  possession  property  seised 
under  attachment  has  been  taken  by  a  claimant  under  a  replevin  bond 
given  under  section  135  of  Hill's  Code,  seizes  the  property  under  a  second 
attachment  against  the  same  defendant  before  plaintiff's  right  to  posses- 
sion is  determined,  mandamus  lies  to  compel  a  return  of  possession  to  such 
claimant.  In  such  case  neither  an  additional  action  of  replevin  nor  an 
action  against  the  sheriff  for  neglect  of  duty  is  an  adequate  remedy  at  law. 

Appeal  from  Coos:  J.  C.  Pullerton,  Judge. 
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This  is  a  mandamus  proceeding  by  Patrick  Flanagan, 
T.  S.  Minot,  J.  D.  Garfield,  and  the  Coos  Bay,  Roseburg 
and  Eastern  Railroad  and  Navigation  Company  against 
R.  M.  Wieder,  who  was,  at  the  time  of  the  filing  of  the 
petition  for  the  writ,  sheriff  of  Coos  County,  Oregon, 
and  was  the  immediate  successor  to  Z.  T.  Siglin.  On 
the  twelfth  day  of  May,  eighteen  hundred  and  ninety- 
two,  the  said  Siglin,  as  sheriff,  had  for  service  an  execu- 
tion duly  issued  out  of  the  Circuit  Court  for  Coos  County 
in  a  case  wherein  C.  F.  Miller  was  plaintiff  and  one  R.  A. 
Graham  was  defendant,  by  virtue  whereof  he  levied  upon 
nine  hundred  and  twenty-four  steel  T-rails  as  the  property 
of  Graham.  On  the  eighteenth  of  the  next  month,  the 
Coos  Bay,  Roseburg,  and  Eastern  Railroad  and  Naviga- 
tion Company,  one  of  the  plaintiffs  in  this  proceeding, 
commenced  an  action  in  the  Circuit  Court  for  Coos  County 
to  recover  possession  thereof,  and  thereupon  gave  the 
undertaking  provided  by  the  statute,  with  Patrick  Flana- 
gan, T.  S.  Minot,  and  J.  D.  Garfield,  the  other  plaintiffs, 
as  sureties,  and  claimed  the  immediate  possession  of  said 
property;  whereupon  the  coroner  of  the  county  took  it 
from  Siglin,  and,  after  waiting  three  days  for  defendant 
to  reclaim  its  possession,  delivered  the  same  to  the  rail- 
road company.  This  action  has  never  been  finally  deter- 
mined. On  the  thirty-first  day  of  October,  eighteen  hun- 
dred and  ninety- two,  the  defendant  R.  M.  Wieder,  as 
sheriff,  had  for  service  a  writ  of  attachment  duly  issued 
out  of  said  court,  in  a  cause  therein  pending  wherein  Dol- 
beer  and  Carson  were  plaintiffs,  and  the  said  R.  A.  Graham 
was  defendant,  by  virtue  of  which  he  attached  a  portion 
of  the  same  property  as  the  property  of  Graham,  and  took 
the  same  into  his  possession.  On  the  third  day  of  Decem- 
ber, eighteen  hundred  and  ninety -two,  the  railroad  com- 
pany commenced  an  action  against  Wieder  to  recover  two 
hundred  and  ninety-five  of  these  rails.     No  undertaking 
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was  executed,  and  immediate  delivery  of  the  property 
was  not  claimed.     This  action  also  is  still  pending. 

The  mandamus  proceeding  now  here  was  instituted  to 
compel  a  return  to  plaintiffs  of  the  nine  hundred  and 
twenty-four  steel  T-rails.  The  defendant  in  his  return  to 
the  writ  denies  that  said  rails  were  taken  from  the  pos* 
session  of  said  railroad  company,  or  that  it  was  the  owner 
or  entitled  to  the  possession  thereof,  or  that  he  had  pos- 
session of  them  or  any  of  them,  except  the  two  hundred 
and  ninety-five  rails  aforesaid,  and  sets  up  two  further  and 
separate  defenses.  The  first  is,  in  effect,  that  defendant 
seized  under  said  writ  of  attachment  only  four  hundred  of 
the  rails  in  dispute,  that  a  portion  of  these  had  been  taken 
from  him,  and  that  at  the  time  of  filing  said  return  he  had 
only  two  hundred  and  ninety -five  in  his  possession.  There 
is  some  showing  made  in  this  defense  concerning  other 
property  which  Graham  took  from  the  sheriff  upon  a 
forthcoming  bond,  which  is  not  involved  in  the  dispute  as 
to  the  rails.  The  second  defense  is  that  the  action  now 
pending  for  the  recovery  of  the  said  two  hundred  and 
ninety-five  rails  is  a  bar  to  this  proceeding.  The  plain- 
tiffs moved  to  strike  out  these  further  and  separate  de- 
fenses, and  also  a  denial  and  some  affirmative  matter  in 
the  answer  to  the  writ  of  mandamus  touching  the  question 
as  to  whether  the  property  was  taken  by  defendant  from 
plaintiffs,  which  motion  was  allowed  by  the  court  The 
defendant  refusing  to  plead  further,  plaintiffs  moved  the 
court  that  the  writ  be  made  peremptory  as  to  the  two  hun- 
dred and  ninety-five  rails  admitted  in  defendant's  answer 
to  be  in  his  possession,  and  that  he  be  required  by  said 
writ  to  deliver  the  same  to  plaintiffs.  This  motion  was 
also  allowed,  and  the  writ  by  order  of  the  court  made  per- 
emptory. To  reverse  the  judgment  of  the  court  in  these 
respects  this  appeal  is  prosecuted.  Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  8.  H.  Hazard. 

For  respondent  there  was  a  brief  by  Messrs.  John  A. 
Qray,  and  J.  W.  Hamilton,  and  an  oral  argument  by  Mr. 
Hamilton. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  There  are  two  methods  provided  by  law  by  which 
a  third  person  claiming  personal  property  can  obtain  pos- 
session of  the  same  from  an  officer  holding  it  under  a  writ 
of  attachment.  One  is  by  executing  a  written  undertak- 
ing, engaging  thereby  to  redeliver  the  property,  or  pay 
the  value  thereof  to  the  sheriff,  as  provided  in  section  154, 
Hill's  Code,  and  the  other  by  an  action  of  replevin,  known 
under  the  statute  as  "  an  action  for  the  recovery  of  personal 
property."  Personal  property  held  under  an  execution 
may  also  be  replevied  from  the  officer  by  a  third  person 
claiming  the  same.  Provision  is  also  made  (Hill's  Code, 
§§  286,  287,)  by  which  the  sheriff  may  summon  a  jury  and 
try  the  rights  of  property,  when  notified  in  writing  of  the 
claim  of  a  third  person  thereto,*  but  these  sections  appear 
to  be  for  the  protection  of  the  sheriff,  and  do  not  preclude 
such  person  from  maintaining  an  action  at  law  for  the  re- 
covery of  the  possession  of  such  property,  or  for  damages 
for  taking  the  same,  against  any  person  other  than  the 
sheriff:  Hexterv.  Schneider,  14  Or.  187,  12  Pac  668.  If  the 
verdict  of  the  sheriff's  jury  be  for  the  claimant,  the  plaintiff 
in  the  writ  may,  nevertheless,  under  the  provisions  of  sec- 
tion 289,  by  tendering  the  sheriff  a  written  undertaking, 
require  him  to  sell  the  property  notwithstanding  such  ver- 
dict; so  that  the  claimant  is  not  afforded  by  such  proceed- 
ing any  ample  or  complete  remedy  for  the  recovery  of  the 

•See  an  extended  discussion  of  this  matter  in  Vulcan  Iron  Works  v.  Edward*, 21 
Or.—,  Sfi  Pac.  22, 89  Pac  403.—  Reporter. 
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possession  of  his  property.  By  the  levy  of  an  execution, 
or  the  seizure  of  specific  personal  property  by  virtue  of 
a  writ  of  attachment,  such  property  is  said  to  be  placed 
in  cu8todia  legis,  and  the  officer  thereby  acquires  a  spe- 
cial property  therein.  Subsequent  and  successive  writs, 
whether  of  execution  or  attachment,  coming  into  the 
hands  of  the  same  officer,  become  liens  upon  such  prop- 
erty perforce  of  that  fact,  without  the  necessity  of  addi- 
tional or  other  levy  or  seizure  thereof:  1  Freeman  on 
Executions  (2d  ed.),  §  135;  Orosson  v.  Stout,  17  Johns.  116, 
8  Am.  Dec.  373;  Drake  on  Attachments  (7th  ed.),  §  269. 
Property  taken  from  the  officer  through  the  instrumen- 
tality of  a  redelivery  bond,  as  provided  for  in  section  154, 
is  not  thereby  taken  out  of  the  custody  of  the  law,  nor 
is  the  lien  of  the  attachment  discharged,  (Kohn  v.  Bin- 
shaw,  17  Or.  308,  20  Pac.  629;  Glass  v.  Williams,  46  Ind. 
253;  Hagan  v.  Lucas,  10  Pet  399,)  and  it  would  seem  that 
where  property  is  replevied  by  a  third  party  from  the 
officer  holding  it  under  a  writ  of  attachment  or  execution, 
and  an  undertaking  is  given  for  its  return,  or  the  value 
thereof  if  return  be  awarded,  the  lien  of  the  officer  under 
his  writ  is  not  discharged,  and  the  property  is  still  in  cus- 
todia  legis:  Hunt  v.  Robinson,  11  Cal.  262;  McKinney  v.  Pur* 
cell,  28  Kan.  446;  SeOock  v.  Phelps,  11  Wis.  380;  Bates  Ckmnty 
National  Bank  v.  Owens,  79  Mo.  429;  Pipher  v.  Fordyoe,  88 
IncL  437.  Under  the  statute  (Hill's  Code,  §§  135,  136, 137, 
138,  and  141,)  very  careful  and  ample  provisions  are  made 
for  hastening  the  trial,  and  securing  to  the  prevailing 
party  in  an  action  of  replevin  the  identical  subject  matter 
in  dispute,  or  its  just  equivalent  The  plaintiff  in  such 
action,  if  he  seeks  immediate  possession  of  the  property, 
is  required  to  execute  a  written  undertaking,  with  two 
or  more  sufficient  sureties,  approved  by  the  sheriff,  in 
double  the  value  of  the  property,  for  the  prosecution 

20  Ob.— 68. 
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of  the  action,  for  a  return  of  the  property  to  the  defend- 
ant* if  return  thereof  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may  for  any  cause  be  recovered 
against  the  plaintiff.  A  copy  of  the  undertaking  is  re* 
quired  to  be  served  upon  the  defendant,  who  may  except 
to  the  sufficiency  of  the  sureties,  and  require  them  to 
justify  in  like  manner  as  upon  bail  on  arrest,  (Code,  §§  135, 
136,)  or  he  may,  by  the  execution  of  a  like  written  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by  the  sheriff,  conditioned  for  the  delivery  of  such 
property  to  plaintiff,  if  return  thereof  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may  for  any  cause 
be  recovered  against  the  defendant,  require  the  officer  to 
return  the  property  to  him:  Code,  §  137.  If  he  do  neither 
within  three  days,  the  officer  is  required  to  deliver  the 
property  to  the  plaintiff:  Code,  §  137.  Provision  is  also 
made  (Hill's  Code,  §§  214,  262,)  for  a  verdict  and  judg- 
ment for  the  return  of  the  property,  or  in  case  the  prop- 
erty cannot  be  had,  then  for  its  value,  and  damages  for 
detention.  The  undertaking  of  the  party  securing  the 
possession  stands  for  the  property.  The  rem  is  thereby 
placed  within  the  custody  of  the  law,  to  abide  the  deter- 
mination of  the  court  concerning  it 

Keeping  these  observations  in  mind,  let  us  consider 
their  application  to  some  of  the  controlling  features  in 
this  case.  When  the  railroad  company  gave  its  under- 
taking in  its  action  against  Siglin,  the  sheriff,  he  could 
have  executed  the  statutory  undertaking  and  retained  the 
property.  In  that  event  his  holding  would  have  been  by 
virtue  of  the  undertaking,  but  the  lien  of  the  execution 
issued  at  the  instance  of  Miller  against  Graham's  property 
created  by  the  levy  thereunder  would  still  remain:  that  is 
to  say,  the  lien  would  not  be  displaced  by  the  undertaking, 
nor  the  property  relieved  of  the  effect  of  the  levy;  and, 
should  the  defendant  prevail  in  such  action,  the  undertak- 
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ing  would  thereby  be  discharged,  and  as  sheriff  he  could 
then  subject  the  property  to  the  satisfaction  of  the  execu- 
tion. It  is  apparent  that  other  and  subsequent  executions 
or  writs  of  attachment  coming  into  the  hands  of  the  officer 
while  holding  the  property  by  virtue  of  his  undertaking 
would,  perforce  of  that  fact,  become  liens  thereon  without 
any  additional  seizure  or  levy.  So  that  the  duties  of  the 
officer  in  the  instance  supposed  would  be  perfectly  clear: 
First,  he  must  hold  the  property  to  answer  the  call  of  the 
undertaking,  should  the  result  of  the  action  be  adverse  to 
his  contention;  second,  should  he  succeed,  he  must  apply 
the  property  to  the  Miller  execution;  and,  third,  the  residue 
to  the  satisfaction  of  subsequent  writs,  in  the  order  in 
which  they  came  into  his  hands.  But  the  plaintiff  in  the 
action  of  the  railroad  company  against  Siglin  executed  the 
undertaking  and  obtained  the  possession  of  the  property. 
This,  as  we  have  seen,  did  not  discharge  the  lien  of  Miller's 
execution.  It  did,  however,  dispossess  the  officer,  and  left 
him  without  the  actual  custody  of  the  property.  Should 
he  prevail  in  the  action  he  would  be  entitled  to  a  return  of 
the  property,  which  he  could  then  subject  to  the  demands 
of  the  execution  and  subsequent  writs  in  the  order  of  their 
preferment  The  undertaking  standing  for  the  property, 
qucere,  would  not  subsequent  executions  and  writs  of  at- 
tachment coming  into  the  hands  of  the  officer  become  liens 
upon  the  property  perforce  of  that  fact  without  the  neces- 
sity of  an  actual  seizure  ?  We  are  inclined  to  the  opinion 
that  they  would.  But  be  that  as  it  may,  most  of  if  not  all 
the  authorities  last  above  cited,  to  which  may  be  added 
Drake  on  Attachment,  §  831,  sustain  the  doctrine  that  after 
property  is  thus  bonded,  it  cannot  be  seized  under  subse- 
quent writs  against  the  debtor,  or  against  a  third  person 
claiming  it  adversely  to  the  debtor  and  the  creditor;  so 
that  it  would  be  legally  impracticable  for  Wieder,  who 
succeeded  Siglin  as  sheriff  of  Coos  County,  to  seize  the 
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same  property,  or  any  part  of  it,  under  the  writ  of  attach- 
ment issued  in  the  Dolbeer  and  Carson  case  against  Graham. 
At  the  time  Wieder  attempted  the  seizure  under  said  at- 
tachment, he  was,  to  all  intents  and  purposes,  defendant 
in  the  action  commenced  against  Siglin,  and  was  bound  to 
know  that  the  railroad  company  had  given  an  undertaking 
and  replevied  the  property  in  question;  in  other  words, 
that  such  property  was  in  the  custody  of  the  law,  and  not 
liable  to  seizure  under  said  attachment  The  plaintiff  is 
bound  by  its  undertaking  for  a  return  of  the  property 
should  judgment  go  against  it  in  the  action  for  its  re* 
covery.  If,  under  such  circumstances,  the  officer  could 
take  the  same  property  and  dispose  of  it  under  a  subse- 
quent writ,  he  would  be  possessed  of  a  very  unusual  and 
extraordinary  power  indeed.  He  could  take  from  plaintiff 
the  very  thing  which  it  (the  railroad  company)  is  bound 
to  redeliver  to  him,  and  thereby  put  it  beyond  the  power 
of  the  company  to  comply  with  its  undertaking  otherwise 
than  by  paying  the  value  of  the  property.  If  carried  to 
its  logical  results,  such  a  doctrine  would  work  an  intoler- 
able hardship  upon  the  plaintiff.  It  could  be  required  by 
legal  process,  in  the  first  place,  to  surrender  up  the  thing 
it  is  bound  to  restore;  and  in  the  second  place,  if  unsuc- 
cessful in  the  action,  it  would  be  bound  to  pay  its  value, 
and,  even  if  successful,  it  would  be  driven  to  an  action 
against  the  officer  for  a  wrongful  seizure, — the  very  thing 
it  has  endeavored  to  provide  against  through  the  instru- 
mentality of  the  undertaking.  The  law  knows  no  such 
doctrine:  it  is  satisfied  when  a  debtor's  property  is  once 
subjected  to  the  payment  of  his  debts,  and  this  is  all  the 
creditors  can  ask  in  justice  and  good  conscience.  If  this 
property  in  reality  belonged  to  Graham,  the  law  will  be 
satisfied  when  that  fact  is  determined  in  the  action  pend- 
ing, and  the  property  is  redelivered  by  the  railroad  com- 
pany to  the  sheriff,  to  be  applied  upon  the  execution  and 
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other  writs  that  may  have  subsequently  come  into  his 
hands  against  the  property  of  Graham.  This  is  all  that 
could  have  been  obtained  from  Graham  in  the  first  in- 
stance, and  all  thatfcan  be  required  of  the  company, — or 
in  lieu  of  the  property,  its  value, — under  the  conditions  of 
its  undertaking.  We  conclude,  therefore,  that  while  the 
action  commenced  by  the  railroad  company  against  Siglin 
is  pending,  and  the  company  is  bound  by  its  undertaking 
for  a  redelivery  of  the  property,  Wieder  could  not,  by 
virtue  of  the  writ  of  attachment  issued  in  the  Dolbeer  and 
Carson  case,  lawfully  seize  upon  and  take  actual  posses- 
sion of  said  property,  or  any  part  thereof. 

2.  We  come  now  to  a  question  more  difficult  of  solu- 
tion, and  which  we  have  solved  not  altogether  to  our  sat- 
isfaction, but  as  we  believe,  in  accord  with  the  law  ap- 
plicable to  the  facts  as  developed  by  this  proceeding. 
Wieder,  the  defendant  herein,  and  now  also  the  real  de- 
fendant in  the  action  of  the  railroad  company  against  Sig- 
lin, has,  by  virtue  of  the  writ  of  attachment  issued  in  the 
Dolbeer  and  Carson  case,  seized  upon  and  taken  actual 
possession  of  two  hundred  and  ninety-five  steel  T-rails, 
as  admitted  by  the  pleadings,  being  a  portion  of  the 
nine  hundred  and  twenty-four  steel  T-rails  replevied 
by  the  company  in  its  action  against  Siglin.  The  plain- 
tiffs herein,  being  the  company  which  gave  the  under- 
taking, and  Patrick  Flanagan,  T.  S.  Minot,  and  J.  D. 
Garfield  its  sureties,  have  instituted  this  proceeding  to 
compel  Wieder  as  sheriff  to  return  these  two  hundred 
and  ninety-five  rails  to  plaintiffs,  so  that  they  may  have 
them  to  answer  the  call  of  their  undertaking.  Can  the 
proceeding  be  maintained?  If  the  plaintiffs  have  no  other 
plain,  speedy,  and  adequate  remedy  in  the  ordinary  course 
of  law  it  can,  otherwise  not.  Wieder  having,  as  sheriff, 
taken  this  property  into  his  custody  contrary  to  law,  when 
the  plaintiffs  were,  under  the  provisions  of  their  under* 
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taking,  entitled  to  such  custody,  it  is  clearly  his  duty  as 
such  officer  to  return  the  same  to  plaintiffs.  The  defend- 
ant's counsel  has  pointed  out  one  remedy  which  he  claims 
is  not  only  speedy  and  adequate,  but  is  one  that  one  of  the 
plaintiffs,  the  railroad  company,  has  actually  adopted, 
to  wit,  an  action  by  the  company  against  Wieder  for  the 
recovery  of  this  identical  property.  He  further  claims 
that  even  if  the  remedy  is  not  adequate,  the  railroad  com- 
pany having  instituted  the  action,  it  is  a  bar  to  the  man- 
damus proceeding.  In  Bex  v.  Barker,  8  Burrows,  1267,  as 
early  as  seventeen  hundred  and  sixty -two,  in  discussing 
mandamus  Lord  Mansfield  says:  "The  original  nature 
of  the  writ,  and  the  end  for  which  it  was  framed,  direct 
upon  what  occasions  it  should  be  used.  It  was  introduced, 
to  prevent  disorder  from  a  failure  of  justice,  and  defect  of 
police;  therefore  it  ought  to  be  used  upon  all  occasions 
where  the  law  has  established  no  specific  remedy,  and 
where  in  justice  and  good  government  there  ought  to  be 
one.  Within  the  last  century  it  has  been  liberally  inter- 
posed for  the  benefit  of  the  subject  and  advancement  of 
justice.  The  value  of  the  matter,  or  the  degree  of  its  im- 
portance to  the  public  police,  is  not  scrupulously  weighed. 
If  there  be  a  right,  and  no  other  specific  remedy,  this 
should  not  be  denied."  In  La  Grange  v.  State  Treasurer, 
24  Mich.  477,  Campbell,  J.,  after  referring  to  the  lan- 
guage of  Lord  Mansfield,  says:  "It  is  the  inadequacy, 
and  not  the  mere  absence,  of  all  other  legal  remedies,  and 
the  danger  of  a  failure  of  justice  without  it,  that  must  usu- 
ally determine  the  propriety  of  this  writ  Where  none  but 
specific  relief  will  do  justice,  specific  relief  should  be 
granted,  if  practicable,  and  where  a  right  is  single  and 
specific  it  usually  is  practicable."  It  is  not  the  mere  fact 
that  an  action  or  other  proceeding  will  lie  that  will  ex- 
clude the  remedy  by  mandamus.  The  legal  remedy  must 
not  only  be  specific,  but  it  must  be  one  competent  to  afford 
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relief  upon  the  very  subject  matter  of  the  application,  and 
if  it  be  doubtful  whether  such  action  or  proceeding  will 
afford  an  ample  or  complete  remedy  the  writ  should  be 
allowed:  Moses  on  Mandamus,  112;  State  v.  Wright,  lONev. 
175.  Mr.  Spelling,  in  his  work  upon  Extraordinary  Re- 
lief, §  1375,  says:  "It  is  not  merely  the  absence  of  other 
legal  remedies,  but  their  inadequacy,  coupled  with  the 
danger  of  a  failure  of  justice  that  would  result  without 
interference  by  an  extraordinary  remedy,  which  usually 
determines  the  propriety  of  this  species  of  relief/'  See 
also  Commonwealth  v.  Commissioners  of  Allegheny  County,  32 
Pa  St  224;  Fremont  v.  Orippen,  10  CaL  215,  70  Am.  Dec. 
711;  Babcock  v.  Goodrich,  47  CaL  509. 

Now  the  railroad  company  had  already  replevied  this 
property,  and  executed  an  undertaking  for  its  return,  if 
return  should  be  awarded,  and,  as  we  have  seen,  was  en- 
titled to  its  custody  until  that  event  should  happen.  The 
action  by  way  of  replevin  against  Wieder  could  not  relieve 
its  situation,  even  if  it  took  the  property  from  the  sheriff 
under  another  undertaking  executed  in  that  section.  It 
would  still  be  bound  to  answer  the  call  of  its  first  under- 
taking, and  if  replevin  was  the  company's  only  remedy  it 
might  be  required  to  replevy  as  many  times  against  the 
same  officer,  and  furnish  as  many  undertakings,  as  Gra- 
ham had  creditors;  and  thus  numerous  undertakings  for 
the  prosecution  of  the  several  actions,  and  for  the  return 
of  the  same  property  in  each,  would  accumulate  against 
the  company,  all  running  to  the  same  defendant,  and  all 
dependent  upon  a  judicial  determination  of  the  same  state 
of  facts.  Should  the  company  eventually  be  defeated,  it 
might  be  required  to  respond  to  as  many  actions  as  it  had 
executed  undertakings  before  a  final  settlement  could  be 
obtained  of  such  an  admixture  and  entanglement  of  legal 
rights.  Should  it  be  successful  in  the  first  action,  that 
would  not  determine  the  others,  and  it  might  be  driven  to 
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trial  in  each.  Subsequent  actions  of  replevin  for  the  same 
property  would  therefor  perplex  and  confuse  the  com- 
pany's rights,  rather  than  constitute  remedies  that  were 
either  speedy  or  adequate.  But  if  it  be  contended  that 
the  company's  duties  would  be  fulfilled  when  it  surren- 
dered the  property  under  the  first  undertaking,  and  that 
the  controversy  as  to  subsequent  undertakings  would  be 
at  an  end,  then  it  would  be  apparent  that  the  execution  of 
such  subsequent  undertakings  would  be  a  useless  thing, 
and  the  law  never  requires  a  useless  thing  of  any  person. 
These  considerations  would  apply  as  well  to  the  inade- 
quacy of  resorting  to  the  forthcoming  bond  under  section 
154  by  plaintiffs  for  relief.  Undoubtedly  the  action  against 
Wieder  was  neither  speedy  nor  adequate,  and  did  not  meet 
the  exigencies  of  the  case;  but,  having  been  instituted, 
does  that  fact  constitute  a  bar  to  the  mandamus?  It 
is  difficult  to  see  why  it  should.  If  such  a  remedy  was 
plain,  speedy,  and  adequate,  mandamus  would  not  lie, 
whether  the  action  was  instituted  or  not  It  is  the  fact 
that  the  remedy  exists  that  makes  it  improper  to  award 
the  mandamus;  not  that  it  has  been  adopted  in  a  special 
case;  and  if  an  inadequate  remedy  be  actually  resorted  to, 
it  can  have  no  greater  effect  to  bar  the  mandamus  than  if 
such  remedy  had  not  been  invoked. 

Appellants,  however,  contend  that  there  is  yet  another 
remedy  for  plaintiffs,  and  that  is  by  action  against  the 
sheriff  for  neglect  of  duty,  and  cite  in  support  thereof 
Habersham  v.  Seare,  11  Or.  431,  5  Pac.  208,  50  Am.  Rep.  481. 
In  this  case  it  appears  that  Sears,  as  sheriff,  having  in  his 
hands  an  execution,  refused  to  levy  the  same,  and  Haber- 
sham having  brought  mandamus  to  compel  him  to  act,  it 
was  held  that  mandamus  would  not  lie  for  the  reason  that 
Habersham  had  an  adequate  remedy,  either  against  the 
sheriff  at  common  law,  or  upon  his  statutory  bond  for  such 
damages  as  he  might  have  sustained  by  reason  of  the  non- 
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action  of  the  officer.  The  case  at  bar  is  distinguishable 
from  that  The  object  of  the  execution  in  the  case  re- 
ferred to  was  to  obtain  the  money  due  upon  a  judgment 
If  the  officer  neglected  or  refused  to  make  the  money  by 
levy  of  his  writ  that  fact  formed  the  basis  of  an  action  by 
which  the  plaintiff  could  make  his  money  out  of  the  sheriff 
by  direct  action  against  him.  This,  without  doubt  is  an 
adequate  remedy,  as  what  plaintiff  did  not  obtain  by  virtue 
of  his  execution  was  obtainable  by  action  against  the 
sheriff.  But  in  the  case  at  bar  mandamus  is  interposed  to 
compel  the  officer  in  person  to  surrender  a  specific  thing; 
not  its  value  or  equivalent  in  money,  but  the  thing 
itself,  the  two  hundred  and  ninety-five  steel  T-rails,  and 
the  surrender  of  which  is  a  duty  incumbent  upon  him. 
In  Fremont  v.  Crippen,  10  Cal.  215,  70  Am.  Dec  711,  man- 
damus was  awarded  requiring  the  defendant  as  sheriff  to 
execute  a  writ  of  restitution  issued  in  an  action  for  forcible 
entry  and  detainer,  the  court  saying:  "It  is  true,  he 
(plaintiff)  might  sue  defendant  on  his  bond  for  the  dam- 
ages resulting  from  the  nonperformance  of  his  duty,  but 
the  possession  of  the  property  which  has  been  adjudged 
to  him  can  only  be  obtained  by  the  present  process,  and  is 
the  only  adequate  remedy."  Where  possession  of  a  right 
illegally  and  unjustly  withheld,  and  not  damages  for  the 
injury  done,  is  the  object  mandamus  is  the  property 
remedy  to  give  the  thing  itself,  the  withholding  of  which 
constitutes  the  injury:  Mobile  Railroad  Company  v.  Wisdom, 
5  Heisk.  125.  An  action  upon  an  auditor's  bond  is  not 
an  adequate  remedy,  where  he  refuses  to  issue  a  county 
warrant  directed  to  be  issued  by  a  board  of  supervisors, 
and  mandamus  will  lie:  Babcock  v.  Goodrich,  47  Cal.  509. 
So  it  may  be  deduced  from  these  authorities  that  where  a 
specific  right  or  thing  is  withheld,  damages  are  inadequate, 
and  mandamus  will  lie.    As  we  have  seen,  the  railroad 
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company  and  the  other  plaintiffs  in  this  proceeding,  as  its 
sureties,  are  entitled  to  the  possession  of  this  property  to 
answer  the  call  of  their  undertaking,  abiding  the  action. 
An  action  against  Wieder  sounding  in  damages  for  derelic- 
tion of  duty  would  be  entirely  inadequate  to  replace  the 
specific  property,  without  which  there  would  he  a  breach 
of  the  undertaking.  We  have  been  pointed  to  no  other 
remedy  as  adequate  to  give  the  relief  to  which  plaintiffs 
are  entitled,  and  none  has  occurred  to  us  in  the  course  of 
the  examination  of  this  case;  hence  we  conclude  that 
plaintiffs'  motion  to  strike  out  portions  of  the  answer,  in- 
cluding the  two  further  and  separate  defenses,  was  prop- 
erly allowed,  and  the  peremptory  mandamus .  properly 
issued.    The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


|  g  {#|  [  Aigned  November  21, 1894 ;  decided  January  14, 1885.] 
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I Jg 251       1.  Iiwiotmeht  —  Transcript   nr   Criminal  Cases  —  Presumption  —  Com, 

,|  26   466|  j|  1315j  U18(  1444..  The  fact  that  the  transcript  does  not  show  that  an 

indictment  was  found  and  returned  by  the  grand  jury  in  accordance  with 
the  provisions  of  chapter  VII  of  the  Criminal  Code  is  no  ground  for  re- 
versal, since  that  matter  does  not  properly  belong  in  the  transcript,  Code, 
{}  1413, 1444,  and,  in  the  absence  of  evidence  to  the  contrary,  it  will  be 
presumed  that  all  the  proceedings  preliminary  to  the  matters  set  forth  in 
the  transcript  were  regular.  Moreover,  in  this  case  the  objection  was  not 
raised  by  motion,  as  required  by  section  1315  of  Hill's  Code. 

Dismissal  of  Indictment  fob  Felony— Jeopardy— Code,  }{ 1527,  1528, 
1529.— -The  dismissal  of  an  indictment  for  felony  before  jeopardy  attaches 
is  not  a  bar  to  another  prosecution  for  the  same  offense,  although  the  rea- 
son for  the  dismissal  is  not  set  forth  in  the  journal,  as  required  by  Hill's 
Code.  H  1527, 1529;  and  the  same  rule  obtains  if  the  indictment  is  dis- 
missed after  a  demurrer  has  been  overruled,  or  after  a  trial  resulting  in 
a  disagreement. 
B,  Powkb  of  Grand  Jury  to  Return  Additional  Indictments,— It  is  not 
only  the  right,  but  also  the  duty,  of  the  grand  jury  to  return  a  new  in* 
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dictment  against  a  defendant  where  a  former  indictment  still  pending  and 
undisposed  of  is  defective  or  insufficient,  unless  some  proceeding  has  been 
had  thereon  which  bars  farther  prosecution :  and  the  power  of  the  grand 
Jury  in  this  regard  is  not  dependent  upon  the  order  of  the  court  resub- 
mitting it  to  them. 

4.  Disagreement  of  Juby  —  Fobmbb  Jeopardy.— When  the  jury  in  a  crimi- 
nal case,  after  having  deliberated  upon  their  verdict  such  a  length  of  time 
as  the  trial  court  may  deem  reasonable,  state  in  open  court,  in  the  pres- 
ence of  the  defendant,  that  they  cannot  agree,  and  the  court  is  satisfied 
with  their  statement,  and  discharges  them,  the  apparent  jeopardy  in  which 
the  defendant  was  placed  by  the  impaneling  of  the  jury  is  annuled,  and 
the  defendant  may  again  be  tried  for  the  same  offense  ( State  v.  Shaffer ,  23 
Or.  665,  cited  and  approved ) ;  and  in  such  case  the  action  of  the  trial 
court  is  conclusive,  and  will  not  be  reviewed,  either  by  the  appellate  court, 
or  by  a  jury  on  a  plea  of  former  jeopardy. 

f.  Ihdictmbkt—  Embezzlement — Labcbny — Cobb,  {  1770.— An  indictment 
for  embezzlement,  under  section  1770,  Hill's  Code,  is  sufficient  if  the  facts 
set  forth  describe  the  crime  as  defined  in  the  statute,  and  the  words  "  shall 
be  deemed  guilty  of  larceny"  are  used  simply  to  indicate  that  the  crime 
of  embezzlement  is  equal  to,  and  shall  be  punished  as,  larceny :  State  v. 
Sweet,  2  Or.  127,  approved  and  followed.  It  necessarily  follows  that  such 
an  indictment  need  not  allege  that  the  defendant  did  feloniously  "take, 
steal,  and  carry  away  "  the  property  referred  to. 

I  EMBEZZLEMENT  —  CONFESSIONS  —  COBROBOBATION  —  OODB,  }  1868.—  A  "  COU* 

fession,"  in  a  legal  sense,  is  restricted  to  am  acknowledgment  of  guilt 
made  by  a  person  after  an  offense  has  been  committed,  and  does  not  ap- 
ply to  a  mere  statement  or  declaration  of  an  independent  fact  from  which 
such  guilt  may  be  inferred ;  therefore  on  a  trial  for  larceny  by  embezzle- 
ment, the  books  kept  by  the  defendant  for  his  employer,  and  which  he 
falsified  to  conceal  his  stealings,  are  not  a  u  confession,"  and  need  not  be 
corroborated  by  other  evidence  to  sustain  a  conviction. 

7.  Evidehcb  of  Embezzlement— Summary  of  Books.— On  a  trial  for  larceny 

by  embezzlement,  a  summary  taken  by  an  expert  from  the  books  kept  by 
defendant  for  his  employer  is  competent  to  show  the  condition  of  the  em- 
ployer's accounts. 

8.  Embezzlement— Possession  bt  Vibtub  of  Employment— Code,  {  1770.— 

Where  a  clerk  or  employe  is  charged  with  the  duty  of  receiving  and  ac- 
counting for  funds,  and  he  fraudulently  converts  any  of  them  to  his  own 
use,  he  is  guilty  of  embezzlement,  for  whatever  moneys  or  funds  he  re- 
ceived came  into  his  possession  "by  virtue  of  his  employment":  Hill's 
Code,  1 1770. 

9.  Evidence  of  Embezzlement— Series  of  Facts.— Evidence  of  an  entire 

series  of  connected  transactions  by  which  a  trusted  employe  embezzles  his 
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employer1!  money  is  admissible  under  *  charge  e/  embesslemoat  on  a 
specified  day :  State  v.  Ztafe,  8  Or.  229,  cited  and  approved. 

10.  Eight  of  Jubt  to  Dbteemivb  thi  Law*— Com,  }  1375.— In  Oregon, 
under  aeotion  1876  of  Hill's  Code,  the  jury  have  -the  power  to  find  a  gen- 
eral verdict,  which  include!  questions  of  law  at  well  as  questions  of  feet, 
but  they  are  bound,  nevertheless,  to  receive  as  law  what  is  laid  down  as 
such  by  the  court,  and  they  have  no  rightful  power  to  determine  against 
the  instructions  of  the  court  questions  of  law  involved  in  the  case. 

Appeal  from  Multnomah:  Michael  G.  Munly,  Judge. 

The  defendant,  Herman  Rinehart,  was  tried,  convicted, 
and  by  the  judgment  of  the  court  sentenced  to  the  peni- 
tentiary, for  the  crime  of  larceny  by  embezzlement,  from 
which  judgment  he  brings  this  appeal  The  indictment 
on  which  he  was  convicted  was  returned  by  the  grand  jury 
on  December  twenty-third,  eighteen  hundred  and  ninety- 
three,  and  charges  that  on  the  seventh  day  of  the  preced- 
ing September,  while  the  defendant  was  cashier  and  book- 
keeper for  the  firm  of  Dittenhoefer,  Hass  &  Company,  he 
feloniously  embezzled  and  fraudulently  converted  to  his 
own  use,  of  the  moneys  of  said  firm  which  came  into  his 
possession  and  under  his  care  by  virtue  of  his  employ - 

•The  full  instruction  given  by  the  trial  court  on  this  subject  is  as  fellows,  the  part 
In  italics  being  an  exact  copy  of  section  1375  of  Hill's  Code :  "Although  the  jury  have  the 
power  to  fad  a  general  verdict,  which  utckuieaqueoUonso/ law  at  well  a*  fact,  they  are  bound, 
meverthtlcu,  to  receive  at  law  what  it  laid  down  as  euch  by  the  court.  You  are  the  exclusive 
Judges  of  all  questions  of  fact,  the  credibility  of  witnesses,  and  the  weight  and  effect 
of  evidence,  as  I  have  instructed  you ;  bat  you  have  no  rightful  power  to  determine 
against  the  instructions  of  the  court  questions  of  law  involved  in  the  issue."  The  de- 
fendant insisted  that  the  Jury  had  the  right  to  determine  the  law,  under  the  following 
provision  of  the  state  constitution,  article  I,  section  16:  "  In  all  criminal  cases  what- 
ever the  Jury  shall  have  the  right  to  determine  the  law  and  the  facts,  under  the  direc- 
tion of  the  court  as  to  the  law,  and  the  right  of  new  trial,  as  in  civil  eases."  Just  a 
week  after  this  decision  was  handed  down  the  Supreme  Court  of  the  United  States  ex- 
huastively  considered  the  question  of  the  duty  of  a  Jury  to  receive  the  law  from  the 
court  in  the  case  of  Spar/  v.  United  State,  156  U.  8.  61. 16  8np.  Ct  378,  and  concluded  tt 
Is  the  duty  of  the  Jury  in  criminal  oases  to  receive  the  law  from  the  court,  subject  to 
the  condition  that  by  a  general  verdict  a  Jury  necessarily  determines  both  law  and  fact 
as  included  in  the  general  issue  submitted  to  them  in  the  particular  case.  Mr.  Justice 
Haxlak,  after  thoroughly  reviewing  the  opinions  of  historians,  text  writers,  and 
Jurists  in  both  England  and  America,  concludes  the  majority  opinion  as  follows :  "  The 
trial  was  thus  conducted  upon  the  theory  that  it  was  the  duty  of  the  court  to  expound 
the  law.  and  of  the  Jury  to  apply  the  law  as  thus  declared  to  the  facts  as  ascertained 
by  them.    In  this  separation  of  the  functions  of  court  and  of  Jury  is  found  the  chief 
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ment,  the  sum  of  nine  thousand  dollars.  Prior  to  the 
finding  of  this  indictment  the  grand  jury  had  returned 
into  court  three  other  indictments  against  defendant 
charging  him  with  the  crime  of  larceny  by  embezzlement 
from  the  same  parties  and  under  the  same  employment 
The  first  of  these  indictments  was  returned  on  September 
thirtieth,  eighteen  hundred  and  ninety- three,  and  charged 
the  crime  to  have  been  committed  by  the  embezzlement  of 
fifteen  hundred  dollars  between  the  first  day  of  April  and 
the  twelfth  day  of  August  of  that  year.  On  October 
twelfth  the  court  dismissed  this  indictment, — on  motion  of 
the  district  attorney, — without  assigning  any  reason  there- 
for, so  far  as  the  record  discloses,  the  entry  in  the  journal 
being  that  it  was  done  "upon  good  and  sufficient  reason 
shown  the  court"  The  second  indictment  was  returned 
on  October  ninth,  eighteen  hundred  and  ninety -three,  and 
charged  the  crime  to  have  been  committed  by  the  embez- 
zlement of  eight  thousand  eight  hundred  and  sixty-seven 
dollars  and  sixty-eight  cents  between  the  seventeenth  day 
of  October,  eighteen  hundred  and  eighty -seven,  and  the 
twelfth  day  of  August,  eighteen  hundred  and  ninety-three. 

value  as  well  as  safety  of  the  Jury  system.  These  Amotions  cannot  be  confounded  or 
disregarded  without  endangering  the  stability  of  public  justice,  as  well  as  the  security 
of  private  and  personal  rights."  The  dissenting  opinion  of  Judges  Gray  and  Bmirab 
it  an  equally  scholarly  and  complete  historical  analysis  of  the  opposing  views  on  the 
subject,  leading  to  the  conclusion  that  a  defendant  has  a  "right  to  hare  the  jury  de- 
cide the  law  involved  in  the  general  issue."  The  Supreme  Court  of  Pennsylvania,  in 
Commonwealth  v.  JTeJfaimtw,  144  Pa.  St.  44,  14  L.  R.  A.  89,  ( a  case  of  murder,)  carefully 
examined  the  question  and  concluded  "  that  the  Jury  never  were  and  are  not  new 
judges  ef  the  law  in  any  ease,  civil  or  criminal,  except  incidentally,  as  Involved  in  the 
mixed  determination  of  law  and  fact  by  a  general  verdict."  The  most  celebrated  case 
on  the  other  side  of  the  question  was  State  v.  Oroteau,  28  Vt  14, 64  Am.  Deo.  90,  but  even 
that  has  at  least  been  overruled,  State  v.  Burpee,  66  Vt.  1,  in  an  opinion  concluding : 
*'  We  are  thus  led  to  the  conclusion  that  the  doctrine  that  jurors  are  the  Judges  of  the 
law  in  criminal  eases  is  untenable;  that  it  is  contrary  to  the  fundamental  maxims  of 
the  common  law  from  which  it  is  claimed  to  take  its  origin ;  contrary  to  the  uniform 
practice  and  decisions  of  the  courts  of  Great  Britain,  where  our  Jury  system  had  its 
beginning  and  where  it  matured :  oontrary  to  the  great  weight  of  authority  in  this 
country ;  and  contrary  to  the  spirit  and  constitution  of  the  United  8tates."  8ee  also 
an  able  article  by  Chief  Justice  Wads  of  Montana,  in  8  Criminal  Law  Magazine,  484, 
and  a  note  to  the  case  of  Kane  v.  OmmonweaUh  by  the  late  Dr.  Francis  Wharton  in 
1  Criminal  Law  Magazine,  51.—  Reporter. 
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To  this  indictment  the  defendant  demurred  on  the  ground, 
among  other  things,  that  it  charged  more  than  one  crime, 
and  also  that  it  did  not  state  facts  sufficient  to  constitute  a 
crime,  and,  his  demurrer  being  overruled,  he  entered  a 
plea  of  not  guilty.  Thereafter,  and  while  the  indictment 
-fras  pending  and  undisposed  of,  the  grand  jury  returned 
the  indictment  upon  which  defendant  was  finally  tried  and 
convicted.  The  third  indictment  was  also  returned  on  the 
said  ninth  day  of  October,  eighteen  hundred  and  ninety- 
three,  and  charged  the  crime  to  have  been  committed  by 
the  embezzlement  of  forty-seven  hundred  and  fifty-three 
dollars  and  six  cents  between  the  fifteenth  day  of  Feb- 
ruary, eighteen  hundred  and  ninety-two,  and  the  twelfth 
day  of  August,  eighteen  hundred  and  ninety-three.  To 
this  indictment  the  defendant  entered  a  plea  of  not  guilty, 
and  the  cause  was  tried  and  submitted  to  a  jury,  who 
failed  to  agree,  after  being  together  eight  hours;  and  the 
court,  deeming  that  a  sufficient  time  for  deliberation,  and 
being  about  to  adjourn,  had  the  jury  brought  into  court 
by  the  officer  having  them  in  charge,  and  it  satisfactorily 
appearing  to  the  court  that  there  was  no  probability  of 
an  agreement,  and  such  finding  being  entered  in  the 
journal,  they  were  discharged  from  further  consideration 
of  the  case,  the  defendant  and  his  counsel  being  present, 
and  making  no  objection  thereto.  Afterwards  the  indict- 
ment on  which  the  judgment  is  based  from  which  this 
appeal  is  taken  was  returned  by  the  grand  jury,  where- 
upon the  court,  on  motion  of  the  district  attorney,  dis- 
missed the  two  former  indictments  then  pending  against 
the  defendant,  and  discharged  him  from  custody  there- 
under; the  reason  for  dismissing  them,  as  entered  in  the 
journal,  being  that  they  were  partly  for  the  same  offense 
charged  in  the  indictment  last  returned,  and  that  justice 
required  that  the  defendant  should  not  be  held  upon  and 
put  to  the  trouble  and  expense  of  preparing  for  trial  on 
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all  the  indictments.  The  defendant  being  called  upon  to 
plead  to  the  indictment  still  pending  against  him,  filed  a 
demurrer,  and  this  having  been  overruled,  he  offered  to 
file  what  counsel  calls  "a  written  plea  of  former  jeop- 
ardy." In  this  alleged  plea  he  sets  forth,  with  much  par- 
ticularity, copies  of  the  former  indictments  against  him, 
the  order  of  the  court  dismissing  the  same,  and  a  detailed 
history  of  the  trial  which  resulted  in  a  disagreement  and 
discharge  of  the  jury,  and  alleges  that  such  jury  did  not 
have  a  reasonable  time  in  which  to  deliberate  upon  their 
verdict  before  being  discharged  by  the  court  This  plea 
the  court  refused  to  receive  or  consider,  and  defendant 
thereupon  entered  a  plea  of  not  guilty  and  former  acquit- 
tal, and  upon  these  issues  the  cause  was  tried,  and  the 
defendant  convicted.  Affirmed. 

For  appellant  there  was  a  brief  signed  by  Messrs.  Alex. 
Bernstein  and  WhaUey,  Strahan  &  Pipes,  and  an  oral  argu- 
ment by  Mr.  Martin  L.  Pipes,  and  Mr.  Bernstein. 

For  the  state  there  was  a  brief  signed  by  Messrs.  Oeo.  K 
Chamberlain,  attorney-general,  Wilson  T.  Hume,  district  at- 
torney, and  McGinn,  Sears  &  Simon  of  counsel,  and  an  oral 
argument  by  Mr.  Hume,  and  Mr.  Henry  R  McGinn. 

Opinion  by  Mr.  Chief  Justice  Bean. 

1.  It  is  contended,  in  the  first  place,  that  the  judgment 
should  be  reversed  because  it  does  not  appear  from  the 
transcript  that  the  indictment  upon  which  the  defendant 
was  tried  and  convicted  was  found  and  returned  by  the 
grand  jury  in  the  manner  provided  in  chapter  VII  of  the 
Criminal  Code.  This  chapter  provides  that  an  indictment, 
when  found  by  the  grand  jury,  must  be  presented  by  the 
foreman  in  their  presence,  filed  with  the  clerk,  and  remain 
in  his  office  as  a  public  record.     But  it  is  also  provided 
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that  an  objection  on  account  of  a  failure  to  comply  with 
this  chapter  must  be  taken  advantage  of  by  motion  to  set 
aside  the  indictment,  and,  if  not  so  made,  the  defendant  is 
precluded  from  afterwards  taking  the  objection:  Hill's 
Oode,^  1315.  No  such  motion  was  made  in  this  case,  and 
hence  the  objection  was  waived;  and  besides,  the  statute 
governing  appeals  in  criminal  cases  provides  what  the 
transcript  shall  contain  (Hill's  Code,  §§  1444,  1413);  and 
the  record  of  the  finding  of  an  indictment  is  not  made  a 
part  thereof,  hence  the  question  here  suggested  is  not 
properly  before  us,  and,  in  the  absence  of  an  affirmative 
showing  to  the  contrary,  we  will  assume  that  all  proceed- 
ings in  a  criminal  case  preliminary  to  the  matters  required 
to  be  shown  by  the  transcript  were  regularly  had  and 
taken. 

2.  It  is  contended  that  the  dismissal  by  the  court  of 
the  first  three  indictments  against  the  defendant  is  a  bar 
to  this  prosecution,  because,  as  defendant  claims,  the 
orders  of  dismissal  do  not  set  forth  any  legal  reason 
therefor,  and  do  not  show  that  the  indictments  were  dis- 
missed in  furtherance  of  justice.  The  statute  provides 
that  a  criminal  action,  after  indictment,  can  only  be'  dis" 
missed  by  the  court  either  on  its  own  motion  or  on  the 
application  of  the  district  attorney,  and  in  furtherance  of 
justice,  and  that  the  reason  of  the  dismissal  must  be  set 
forth  in  the  journal;  but  such  a  dismissal  is  not  a  bar  to 
another  prosecution  for  the  same  offense,  if  the  crime 
charged  be  a  felony:  Hill's  Code,  §§  1527,  1528,  and  1529. 
From  these  provisions  of  the  statute  it  is  apparent  that 
an  order  dismissing  an  indictment  for  felony  does  not 
bar  another  prosecution  for  the  same  offense,  when  made 
in  the  manner  and  for  the  reason  provided  by  the  statute, 
and  certainly  no  greater  force  or  effect  can  be  successfully 
claimed  for  a  dismissal  not  authorized  by  law.  By  all  the 
authorities,  the  mere  commencement  of  a  criminal  pro- 
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oeeding  does  not  put  the  defendant  in  jeopardy  while  there 
is  no  jury  to  decide  the  question  of  guilt*  and  therefore 
the  dismissal  or  discontinuance  of  such  a  proceeding  be- 
fore jeopardy  attaches  cannot  be  pleaded  in  bar  of  another 
prosecution  for  the  same  offense,  unless  by  the  provisions 
of  some  statute  to  that  effect:  Bishop  on  Criminal  Law 
(5th  ed.)9  §  1014;  Wharton  on  Criminal  Pleadings  and 
Practice,  §  517.  Nor,  in  our  opinion,  does  any  different 
rule  obtain,  although  the  indictment  may  be  dismissed 
after  the  overruling  of  a  demurrer,  or  after  a  mistrial  be- 
cause of  the  inability  of  the  jury  to  agree  upon  a  verdict 
If,  therefore,  it  be  conceded  that  the  indictments  were  im- 
properly dismissed, — a  question  we  pass  without  deciding, 
— such  dismissals  did  not,  in  our  opinion,  bar  a  further 
prosecution  for  the  same  offense  on  a  new  indictment. 

3.  It  is  also  claimed  that  the  power  of  the  grand  jury 
is  at  an  end  when  it  returns  an  indictment  into  court, 
and  that  it  cannot  afterwards  return  another  indictment 
against  the  same  defendant  for  the  same  offense,  unless  by 
order  of  the  court  the  case  is  resubmitted  to  them.  We 
can  find  no  warrant  in  law  for  this  contention.  By  their 
oaths  grand  jurors  are  bound  to  true  presentment  or  in- 
dictment make  of  all  crimes  committed  or  triable  within 
their  county  that  shall  come  to  their  knowledge  (Hill's 
Code,  §1236);  and  in  discharge  of  this  obligation  they 
not  only  have  the  right,  but  it  is  their  duty,  to  return  a 
new  indictment  against  a  defendant,  if,  in  their  opinion, 
the  former  indictment,  which  is  still  pending  and  undis- 
posed of,  is  defective  or  insufficient,  unless  some  proceed- 
ing has  been  had  on  such  indictment  which  amounts  to  a 
bar  to  further  prosecution.  This  is  said  to  be  the  better 
and  more  usual  practice  (Perkins  v.  State,  66  Ala.  457; 
Stuart  v.  CommonweaUhy  28  Oral  950);  and  the  power  of  the 
grand  jury  in  this  respect  is  not  dependent  upon  the  order 
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of  the  court  resubmitting  the  cause  to  them:  State  y.  OoUis^ 
73  Iowa,  542,  35  N.  W.  625. 

4.  It  is  next  contended  that  the  discharge  of  the  jury 
impaneled  on  the  trial  of  the  third  indictment  is  a  bar  to 
this  prosecution,  because,  under  the  facts  as  stated  in  the 
plea  of  the  defendant,  it  is  claimed  they  did  not  deliberate 
upon  their  verdict  a  reasonable  or  sufficient  length  of  time 
before  they  were  discharged  by  the  court  It  must  be 
conceded  that  in  this  state  the  inability  of  a  jury  in  a 
criminal  action  to  agree  upon  a  verdict  after  mature  de- 
liberation is  a  sufficient  reason  for  their  discharge  by  the 
court,  and  that  such  a  discharge  is  not  a  bar  to  a  further 
prosecution  for  the  same  offense:  State  v.  STiaffer,  23  Or. 
555,  32  Pac.  545.  But  the  contention  for  the  defendant  is 
that  the  propriety  of  such  discharge  rests  in  the  sound 
legal  discretion  of  the  trial  court,  subject  to  review  by 
this  court,  and  that  the  necessity  therefor  may  be  made 
an  issue,  and  tried  on  a  plea  of  former  jeopardy.  There 
is  some  diversity  of  opinion  and  practice  upon  this  ques- 
tion, but  we  believe  the  better  view  to  be  that  when  the 
jury,  after  having  deliberated  upon  their  verdict  such  a 
length  of  time  as  the  trial  court  may  deem  reasonable, 
shall  make  known  in  open  court,  in  the  presence  of  the 
defendant,  their  inability  to  agree,  and  the  court,  having 
in  view  all  the  circumstances  surrounding  the  case,  and 
being  satisfied  with  such  report,  causes  a  finding  to  that 
effect  to  be  entered  in  the  journal,  and  thereupon  dis- 
charges the  jury,  the  apparent  jeopardy,  which  the  record 
shows  attached  when  the  jury  were  impaneled,  is  annulled, 
and  the  defendant  may  again  be  put  on  trial  for  the  same 
offense;  and  in  such  case  the  findings  of  the  trial  court 
are  not  subject  to  review  by  this  court,  and  cannot  be 
questioned  on  a  plea  of  former  jeopardy.  Mr.  Bishop 
says:  "The  result  of  the  authorities  would  seem  to  be 
that  when  he  (the  judge)  concurs  in  and  affirms  the  jury's 
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conclusion  of  inability  to  agree,  and  discharges  them,  the 
fact  so  found,  the  existence  whereof  nullifies  the  seeming 
jeopardy,  is  absolute  and  irreversible":  1  Bishop's  New 
Criminal  Law,  §  1041.  In  Michigan  the  jeopardy  attaches 
when  the  jury  is  impaneled  and  sworn:  People  v.  Jones,  48 
Mich.  554, 12  N.  W.  848;  and  in  People  v.  Harding,  53  Mich. 
487,  18  N.  W.  555  and  19  N.  W.  155,  Mr.  Justice  Cooley,  in 
discussing  the  right  of  an  appellate  court  to  review  the 
action  of  a  trial  court  in  discharging  a  jury,  says:  "There 
is  no  doubt  the  report  of  the  jury  that  they  cannot  agree 
is  the  proper  evidence  upon  which  the  judge  should  act  in 
determining  upon  the  impossibility  of  their  reaching  a 
verdict  But  he  may  not  be  satisfied  with  their  first  re- 
port, and  has  a  right  to  keep  them  together  for  further 
consultation  as  long  as  in  his  opinion  there  is  reasonable 
ground  for  believing  they  may  finally  agree.  The  whole 
subject,  however,  is  referred  to  his  judgment;  and  when 
he  decides,  no  one  can  question  his  conclusion.  And  if, 
in  this  case,  he  had  directed  an  entry  upon  the  journal  of 
the  court  that,  being  satisfied  the  jury  could  not  agree,  he 
directed  their  discharge,  no  question  could  be  made  of  the 
right  to  proceed  to  a  new  trial."  To  the  same  effect  is 
Wharton's  Criminal  Pleading  and  Practice,  §  725;  Wind 
sor  v.  Queen,  LR1Q.R  289;  WiUiford  v.  State,  23  Ga.  3; 
United  States  v.  Haskell,  4  Wash.  C.  C.  402,  Fed.  Cas.  No. 
15321. 

The  right  of  a  trial  court,  as  a  matter  of  law,  to  dis- 
charge a  jury  is  conceded  whenever  it  is  found  impossi- 
ble for  them  to  agree  upon  a  verdict;  and  whether  it 
is  possible  to  agree  is  necessarily  a  question  of  fact,  or 
of  mixed  law  and  fact,  to  be  determined  by  the  trial  court 
from  the  facts  and  circumstances  of  the  particular  case, 
and,  when  so  determined,  it  is,  in  our  opinion,  conclusive. 
If  not,  how  is  it  to  be  reviewed?  Certainly  not  by  this 
court  on  appeal,  for  we  have  no  authority  to  review  the  • 
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findings  of  fact  of  a  trial  court  in  a  criminal  action;  and 
it  would  indeed  be  an  anomalous  and  unheard  of  proceed- 
ing to  submit  the  question  to  a  jury  on  a  plea  of  former 
jeopardy,  and  allow  it  to  determine  whether  the  court  was 
mistaken  in  its  findings  upon  the  subject.  The  question 
is  exclusively  for  the  trial  court;  and  when  it  discharges 
a  jury,  because  it  is  satisfied  they  cannot  agree,  and  di- 
rects an  entry  to  that  effect  to  be  made  in  the  journal,  no 
question  can  be  made  of  the  right  to  try  the  defendant 
again  for  the  same  offense.  It  is  a  power  that  of  course 
ought  to  be,  and  we  believe  is,  used  by  trial  courts  with 
extreme  caution,  and  only  in  cases  of  necessity;  but  it  is 
a  power  which  they  have  a  right  to  exercise,  and  one  which, 
in  our  opinion,  is  essential  for  the  convenient  working  of 
the  administration  of  justice.  The  security  of  the  public 
and  of  a  defendant  against  its  abuse  lies  in  the  honesty 
and  integrity  of  those  to  whom  it  has  been  committed.  In 
this  case  the  record  shows  the  jury  were  discharged  be- 
cause "it  satisfactorily  appeared  to  the  court  that  there 
was  no  probability  of  an  agreement*"  after  they  had  been 
out  about  eight  hours,  "being  such  a  period  as  the  court 
deemed  proper,"  and  therefore  under  the  law,  as  we  un- 
derstand it,  such  discharge  is  not  a  bar  to  a  further  prose- 
cution for  the  same  offense  either  on  the  same  or  another 
indictment. 

5.  It  is  also  contended  that  the  indictment  does  not 
state  facts  sufficient  to  constitute  a  crime,  because  it  does 
not  contain  the  words  "feloniously  take,  steal,  and  carry 
away."  Under  the  English  embezzlement  statutes,  and 
under  similar  statutes  in  many  of  the  states  in  this  country, 
the  crime  charged  is  larceny,  and  it  is  therefore  thought 
necessary  to  allege  in  the  indictment,  in  addition  to  the 
facts  constituting  the  statutory  offense  of  embezzlement, 
that  "the  defendant  feloniously  did  steal,  take,  and  carry 
away  "  the  property  which  is  the  subject  of  the  indictment; 
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thus,  in  effect,  it  would  seem,  charging  two  offenses:  Com- 
monwealth v.  Pratt,  132  Mass.  246;  Bishop's  Directions  and 
Forms,  §§  401,  402.  But  in  this  state  it  has  been  held, 
under  our  statute,  (Hill's  Code,  §  1770,)  that  if  the  facts 
charged  in  the  indictment  describe  the  crime  as  defined 
in  the  statute,  it  is  sufficient,  and  that  the  words  "shall  be 
deemed  guilty  of  larceny  "  are  used  in  the  statute  simply 
to  determine  the  degree  of  the  offense  and  the  punishment 
thereof:  State  v.  Sweet,  2  Or.  127.  This  seems  to  us  a 
reasonable  construction  of  the  statute,  and  in  harmony 
with  the  general  rule  that  it  is  sufficient  to  charge  a  statu- 
tory offense  in  the  language  of  the  statute. 

6.  The  next  assignment  of  error  is  the  refusal  of  the 
trial  court  to  direct  a  verdict  of  not  guilty  on  defendant's 
motion,  based  upon  insufficiency  of  the  evidence  to  prove 
the  commission  of  the  crime.  There  is  no  substantial 
conflict  in  the  testimony.  The  defendant  did  not  contro. 
vert  or  attempt  to  deny  a  single  inculpatory  fact  put  in 
proof  by  the  prosecution,  but  he  contends  that,  inasmuch 
as  the  only  evidence  tending  to  show  the  embezzlement 
is  the  series  of  false  entries  in  the  books  of  the  firm  kept  by 
himself  in  the  course  of  his  employment,  such  entries  are 
extra-judicial  statements,  in  the  nature  of  a  confession, 
and  not  sufficient  to  convict  him,  unless  corroborated  by 
other  evidence  tending  to  show  that  the  money  or  prop- 
erty of  his  employer  was  actually  stolen  or  embezzled  by 
some  one:  Code,  §  1368.  In  other  words,  the  contention 
is  that,  although  it  appears  from  the  books  of  the  firm, 
kept  by  the  defendant  in  the  course  of  his  employment, 
that  he  appropriated  to  his  own  use  large  sums  of  money 
belonging  to  his  employer,  which  fact  he  attempted  to 
conceal  by  false  and  fraudulent  entries,  such  evidence  is 
insufficient  to  convict  unless  there  is  other  evidence  that 
the  firm  actually  lost  some  money.  We  cannot  concur  in 
this  position.     A  "confession,"  in  a  legal  sense,  is  re- 
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stricted  to  an  acknowledgment  of  guilt  made  by  a  person 
after  an  offense  has  been  committed,  and  does  not  apply 
to  a  mere  statement  or  declaration  of  an  independent  fact 
from  which  such  guilt  may  be  inferred:  1  Greenleaf  on 
Evidence,  §  170;  People  v.  Strang,  30  Cal.  151;  State  v.  Minis, 
26  Minn.  183,  2  N.  W.  494,  683.  The  entries  of  the  defend- 
ant in  the  books  of  account  which  he  was  required  to  keep 
are  not  confessions  or  admissions  of  guilt,  but  are  per- 
fectly innocent  in  themselves,  and  it  is  only  because  they 
are  shown  to  be  false  and  fraudulent  that  the  inference  is 
irresistible,  from  the  manner  in  which  they  were  made, 
that  they  were  intended  to  cover  up  his  misappropriation 
of  the  funds  of  his  employer.  The  books  contain  a  record 
of  the  transactions  of  the  firm,  made  by  the  defendant  in 
the  discharge  of  his  duty,  and  it  is  only  from  these  books 
that  the  condition  of  the  business  can  be  ascertained  or 
determined,  or  the  shortage  shown.  And  if  an  agent  or 
employ^  of  such  firm,  intrusted  with  the  duty  of  receiving 
and  payiog  out  money,  and  keeping  an  account  thereof, 
cannot  be  convicted  of  the  crime  of  embezzlement  when 
the  books  kept  by  him  show  a  systematic  and  continued 
appropriation  of  its  funds  to  his  own  use,  and  a  conceal- 
ment thereof  from  his  employer  by  means  of  false  and 
fraudulent  entries  and  false  balances,  because  the  em- 
ployer is  unable  to  show  by  some  other  testimony  the  loss 
of  money,  then  surely  one  of  the  principal  objects  sought 
to  be  accomplished  by  the  statute  has  failed,  and  the 
criminal  law  affords  but  little  protection  to  the  business 
community.  There  are  some  cases  which  hold  that  where 
the  agent  or  servant  has  received  money  for  his  employer, 
and  satisfactorily  accounted  for  it  upon  the  books  of 
account  kept  by  him  in  behalf  of  his  principal,  he  cannot 
be  convicted  of  embezzlement,  although  these  cases  are 
declared  not  to  be  law  in  Hemingway  v.  State,  68  Miss.  371, 
8  So.  317.     The  defendant  in  that  case  was  convicted  upon 
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no  other  evidence  than  his  own  books,  which  had  been 
correctly  kept,  and  which  showed  a  balance  due  from  him 
to  his  principal,  for  which  he  did  not  account  But  false 
entries  made  by  an  employ^  in  the  books  of  his  employer, 
when  unexplained,  have  always  been  considered  the 
strongest  evidence  in  such  cases.  "The  proof  commonly 
relied  upon  and  held  sufficient,"  says  Mr.  Bishop,  "is 
either  that  the  servant  has  wilfully  made  in  his  books 
false  entries,  or  else  that  he  has  denied  or  wilfully  omitted 
to  acknowledge  the  receipt  of  the  embezzled  article  or 
fund":  2  Bishop  on  Criminal  Law  (7th  ed.),  §  376.  In- 
deed, in  a  majority  of  the  cases  no  other  evidence  is  pos- 
sible or  can  be  obtained.  We  are  clearly  of  the  opinion, 
therefore,  that  the  books  of  account  kept  by  the  defendant 
are  sufficient  to  prove  the  corpus  delicti. 

7.  But  defendant  further  contends  that,  even  if  they 
are  competent  evidence  for  that  purpose,  they  do  not  show 
that  he  embezzled  and  appropriated  to  his  own  use  any  of 
the  money  of  his  employer.  We  do  not  propose  to  enter 
upon  a  discussion  of  this  question,  because,  the  books  be- 
ing competent  evidence,  it  was  a  question  for  the  jury  as 
to  whether  they  were  sufficient  to  prove  the  crime  charged 
against  the  defendant;  but,  in  our  opinion,  no  other  con- 
clusion seems  possible  in  the  light  of  the  evidence  of  the 
expert,  whose  testimony  and  summary,  taken  from  the 
books,  were  competent  evidence  to  show  the  condition  of 
the  account:  State  v.  Findley  (Mo.  Sup.),  14  S.  W.  185; 
Eollingsworth  v.  State,  111  Ind.  289,  12  N.  E.  490;  Boston 
Railroad  Corporation  v.  Dana,  1  Gray,  104.  The  defend- 
ant did  not  undertake  to  explain  any  of  the  discrepancies 
in  the  books,  or  account  for  the  alleged  shortage  or  false 
entries,  but  contented  himself  on  the  trial  with  a  purely 
technical  defense.  It  is  certainly  not  unjust  or  unreason- 
able that  a  servant  shall  be  tried  by  the  record  that  he  has 
made  in  the  discharge  of  his  duties,  and  that  the  evidence 
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of  his  own  books,  when  they  contain  false  and  fraudulent 
entries,  shall  be  sufficient,  in  the  absence  of  other  testi- 
mony, to  make  out  a  prima  fade  case  of  guilt  and  authorize 
%  conviction.  It  seems  to  us  upon  the  whole  testimony  the 
proof  is  conclusive  that  soon  after  the  defendant  entered 
the  service  of  the  firm  of  Dittenhoefer,  Haas  &  Company 
he  commenced  to  appropriate  to  his  own  use  a  portion  of 
the  money  received  by  him  in  the  course  of  his  employ- 
ment, and,  to  conceal  his  crime,  adopted  a  system  of  false 
entries  as  to  the  amount  of  money  paid  out  by  him,  de- 
ceiving his  principal  each  month  when  required  to  take  off 
the  trial  balance,  by  swelling  the  merchandise  account  to 
cover  the  amount  thus  appropriated 

8.  It  is  also  claimed  in  support  of  the  motion  for  a 
verdict  of  not  guilty  that  the  property  alleged  to  have 
been  embezzled  by  the  defendant  did  not  come  into  his 
possession  by  virtue  of  his  employment  It  was  the  de- 
fendant's duty  to  receive  and  pay  out  all  moneys  of  the 
firm,  keeping  an  account  thereof.  Whenever  money  was 
received  it  was  delivered  to  him,  and  he  was  supposed  to 
make  the  proper  entry  in  the  books  of  the  firm,  and  place 
it  in  a  money  drawer  in  the  safe,  to  which  he  had  access, 
and  over  which  he  had  control,  and  from  which  he  took 
money  to  pay  bills  or  accounts  against  the  firm.  When  he 
was  in  the  office  no  money  was  taken  from  the  drawer  for 
such  purpose  except  by  him;  but  in  case  of  his  absence 
the  members  of  the  firm,  who  also  had  access  to  the  money 
drawer,  would  sometimes  take  money  for  that  purpose, 
leaving  a  tag  in  place  thereof,  but  the  evidence  shows  that 
the  shortage  did  not  occur  on  that  account  Whatever 
money  was  received  by  him  came  into  his  possession  by 
virtue  of  his  employment,  and  in  the  discharge  of  his 
duties,  and  if  he  embezzled  or  fraudulently  converted  the 
same  or  any  portion  thereof  to  his  own  use,  he  is  guilty  of 
the  crime  charged,  although  other  persons  may  have  like- 
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wise  had  access  to  the  money  drawer:  Ker  y.  People,  110 
I1L  627,  51  Am  Rep.  706. 

9.  It  is  next  insisted  that  it  was  error  to  permit  the 
state,  over  the  objections  of  the  defendant,  to  introduce 
evidence  tending  to  show  separate  and  distinct  acts  of 
embezzlement  as  proof  of  a  substantive  offense  charged. 
A  satisfactory  answer  to  this  objection  is  that  the  evidence 
shows  the  crime  to  have  been  a  continuing  offense,  com- 
mitted by  a  trusted  servant  by  means  of  a  series  of  con- 
nected transactions,  and  in  such  case  a  charge  of  embez- 
zlement on  a  certain  day  will  cover  and  admit  evidence  of 
the  whole.  As  said  by  the  supreme  court  of  Ohio  in  a 
similar  case,  "It  was  in  fact  and  in  law  a  single  embezzle- 
ment Were  it  otherwise,  the  particular  conversions  could 
never  be  ascertained  or  proven,  and  there  would  have  to 
be,  in  some  cases,  almost  as  many  counts  in  an  indict- 
ment as  there  were  dollars  of  the  money  embezzled": 
Brown  v.  State,  18  Ohio  St  496.  And  in  Ker  v.  People,  110 
111.  646,  51  Am.  Rep.  706,  it  is  said:  "The  body  of  the 
crime  consists  of  many  acts,  done  by  virtue  of  the  con- 
fidential relation  existing  between  the  employer  and  the 
employ^,  with  funds,  money,  or  securities  over  which  the 
servant  is  given  care  or  custody,  in  whole  or  in  part  by 
virtue  of  his  employment  The  separate  acts  may  not  be 
susceptible  of  direct  proof,  but  the  aggregate  result  is, 
and  that  is  embezzlement "  See  also  1  Bishop  on  Criminal 
Procedure,  §  397;  State  v.  Dale,  8  Or.  229;  Jackson  v.  State, 
76  Ga.  573;  State  v.  Pratt,  98  Mo.  482,  11  S.  W.  977;  Camp- 
bell v.  State,  35  Ohio  St.  70.  This  doctrine  is  not  only  sup- 
ported by  reason  and  authority,  but  is  eminently  proper 
and  just  The  rule  contended  for  by  the  defendant  would 
render  it  exceedingly  difficult  if  at  all  possible,  in  many 
cases,  to  secure  conviction  of  a  confidential  agent  or  serv- 
ant intrusted  by  his  employer  with  the  custody  and  con- 
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trol  of  funds.  The  trust  and  confidence  reposed  in  him 
necessarily  affords  the  amplest  opportunity  to  misappro- 
priate the  funds  intrusted  to  his  care,  and  makes  it  al- 
most if  not  quite  impossible  to  prove  just  when  and  how 
it  was  done,  but  the  ultimate  fact  of  embezzlement  is 
susceptible  of  direct  proof,  and  that  is  the  act  against 
which  the  statute  is  directed.  The  crime  may,  as  in  the 
case  at  bar,  consist  of  many  acts  done  in  a  series  of  years, 
and  the  fact  at  last  be  discovered  that  the  employer's 
funds  have  been  embezzled,  and  yet  it  be  impossible  for 
the  prosecution  to  prove  the  exact  time  or  manner  of  each 
or  any  separate  act  of  conversion.  In  such  case,  if  it 
should  be  compelled  to  elect,  and  rely  for  conviction  upon 
any  one  single  act,  the  accused,  although  he  might  be 
admittedly  guilty  of  embezzling  large  sums  of  money  in 
the  aggregate,  would  probably  escape  conviction.  The 
law  does  not  afford  exemption  from  just  and  merited 
punishment  on  mere  technical  grounds,  which  do  not  in 
any  way  affect  the  guilt  or  innocence  of  the  defendant  or 
the  merits  of  the  case. 

10.  The  general  charge  of  the  court,  although  subject 
to  some  hypercritical  objection,  was  substantially  a  cor 
rect  statement  of  the  law  in  the  case,  and  contains  no 
error  for  which  it  should  be  reversed.  The  instruction 
that  "although  the  jury  have  the  power  to  find  a  general 
verdict,  which  includes  questions  of  law  as  well  as  ques- 
tions of  tfact,  they  are  bound,  nevertheless,  to  receive  as 
law  what  is  laid  down  by  the  court,"  is  but  a  statement  of 
the  rule  provided  by  statute  (section  1375,  Hill's  Code), 
and  hence  was  not  error.  Many  other  assignments  of 
error  only  present  in  another  form  the  questions  already 
considered,  and  those  which  do  not  are,  in  our  opinion, 
without  merit  The  range  which  the  cross-examination 
of  the  witness  Pagett  should  take  rested  largely  in  the 
discretion  of  the  trial  court,  and  it  does  not  appear  to  us 
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that  any  substantial  right  of  the  defendant  was  affected 

by  such  cross-examination.    Having  examined  carefully 

all  the  questions  presented  by  the  record  in  this  case,  and 

finding  no  error,  the  judgment  is  affirmed. 

Affirmed. 


[Argued  October  90;  decided  December  3, 1894;  rehearing  denied.] 

SPERRY  t;.  WESCO.  M    CT 

[&C.WPac  U3.] 

1.  Evidence  of  Declamations  Aoaihst  Intebest  it  Geantob— Cobs,  {686. 
— Declarations  in  relation  to  real  property  made  by  the  earner  while  in 
possession  are  competent  evidence  against  such  owner's  grantee  in  order 
to  show  the  title  and  location  of  the  premises  owned  by  him  at  the  time 
of  the  declarations;  therefore,  where  an  owner  of  two  adjoining  tracts, 
while  in  possession  and  holding  title,  deeds  one  of  them,  the  description 
in  such  deed  is  admissible  in  an  action  against  such  owner's  grantee  to 
show  the  location  of  the  boundary  line  of  the  tract  that  was  retained. 

%  8econdaby  Evidence— Lost  Instbument  * — Code,  {681.— Testimony  by 
one  of  the  parties  to  an  instrument,  and  in  whose  possession  it  had  been, 
that  she  had  searched  in  several  places  where  she  thought  it  might  prob- 
ably be,  but  had  not  been  able  to  find  it,  and  believed  it  to  be  lost,  is  suffi- 
cient to  justify  the  admission  of  secondary  evidence  of  its  contents  under 
the  provisions  of  subdivision  2  of  section  691,  Hill's  Code:  Wiieman  v. 
Northern  Pacific  Railroad  Company,  20  Or.  425,  cited  and  approved.  * 

8.  Evidence  or  Identity  or  Lost  Instbuments.— Where  a  witness  testified 
by  deposition  that  a  certain  plat,  which  was  lost,  was  drawn  on  a  certain  * 
kind  of  colored  paper,  and  was  identical  with  another  plat  drawn  on  paper 
of  the  same  kind  and  color,  the  latter  plat  is  competent  evidence  to  be  con- 
sidered by  the  jury  in  determining  whether  this  latter  plat  is  the  duplicate 
of  the  lost  original,  although  neither  plat  was  before  the  witness  when 
the  deposition  was  taken. 

4.  Parol  Evidence— Ambiguity  in  Deed— Monuments.—  Where  the  mon- 
uments of  the  original  survey  of  a  townsite  are  destroyed,  and  the  de- 
scription on  the  plat  reads  a  certain  number  of  "links,"  while  the  scale 
on  which  it  is  drawn  shows  the  same  distance  to  be  "  feet,"  there  is  a 

•  A  useful  collection  of  authorities  skowiag  where  secondary  evidence  of  the  con- 
tents of  writings  may  be  introduced  will  be  found  attached  to  the  ease  of  WUemm  i. 
Utrthem  Pacific  BoOna*  Company,  28  Am.  St  Bop,  140. 
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latent  ambiguity  in  the  description,  and  parol  evidence  is  admissible  to 
show  the  real  facte :  Kanne  v.  Otty,  25  Or.  631,  cited  and  approved. 

0.  PEACTIC*  OH  APPKAX  — WWGHT  OF  EVIDEIC*  —  PBOVIHC*  OF  JUBY.—  It  IS) 

the  provinoe  of  the  jury  to  determine  questions  of  fact,  and  where  they 
have  decided,  under  proper  instructions  from  the  court,  the  supreme  court 
cannot  disturb  the  judgment  because  it  might  have  reached  a  different 
conclusion  from  the  testimony.* 

Appeal  from  Multnomah:  E.  D.  Shattuck,  Judge. 

This  is  an  action  by  J.  L.  Sperry  against  John  A.  Wesco 
to  recover  the  possession  of  certain  real  property.  The 
facts  are  that  Gideon  Tibbetts  and  wife,  having  obtained  a 
donation  of  land  from  the  United  States,  conveyed  to  one 
Lewis  Love  an  undivided  one  half  of  fifty-six  acres  thereof 
in  sections  ten  and  eleven,  township  one  south  of  range 
one  east  of  the  Willamette  Meridian,  in  Multnomah  County, 
Oregon;  that  one  Israel  Mitchel,  county  surveyor  of  said 
county,  in  October,  eighteen  hundred  and  fifty-seven,  sur- 
veyed and  platted  a  portion  of  said  fifty- six  acres  as  a 
townsite  for  Tibbetts  and  Love,  which,  by  mistake,  and 
contrary  to  the  wishes  and  intentions  of  the  proprietors, 
he  called  "The  Village  of  Brookland,"  but  by  the  direc- 
tion of  the  proprietors  he  shortly  thereafter  made  another 
plat  of  said  survey,  identical  in  every  particular  with  the 
plai  of  Brookland,  and  designated  it  as  a  plat  of  "Brook- 
lyn. "  Both  plats  were  used  for  the  purpose  of  designating 
and  locating  the  lots,  blocks,  and  streets  surveyed  within 
the  townsite,  but  in  all  deeds  made  by  the  proprietors  to 
such  lotsf  and  blocks  they  were  described  as  being  situated 
in  the  town  of  Brooklyn.     Tibbetts  and  Love  and  their 

wives  on fifteenth,  eighteen  hundred  and  fifty-eight, 

conveyed  to  W.  D.  Hare  and  D.  W.  Lich  ten  thaler  lots  one, 

•  This  rule  of  practice  baa  been  repeatedly  laid  down  in  equity  caaes:  Aehley  r. 
William*,  17  Or.  441;  Lovejoy  r.  Chapman,  23  Or.  575;  Hummel  r.  FHeee,  24  Or.  586;  Bdektet 
T.  Bode.  24  Or.  578;  Bruce  r.  Phoenix  Insurance  Company,  24  Or.  486.  See  also  the  follow- 
ing recent  decisions  by  this  court  of  criminal  and  law  actions:  Hardunck  y. 
once  Company,  23  Or.  291;  Stale  v.  Foot  you,  24  Or.  GX— Report**. 
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two,  and  three  in  block  eight  in  said  town  of  Brooklyn, 
and  the  plaintiff,  on  October  fifteenth,  eighteen  hundred  and 
ninety,  obtained  by  mesne  conveyances  all  the  title  Hare 
aiid  Lichtenthaler  had  therein.  The  defendant's  grantors, 
J.  W.  Kern  and  Sarah  M.  Kern,  his  wife,  having  obtained 
the  title  to  many  of  the  lots  and  blocks  in  the  town  of 
Brooklyn,  procured  from  Tibbetts  the  plat  styled  **  Vil- 
lage of  Brookland,"  which  had  not  been  acknowledged  by 
either  of  the  proprietors  of  said  townsite,  and  caused  it 
to  be  copied  into  the  records  of  deeds  of  said  county,  and 
Tibbetts  and  wife,  on  July  thirtieth,  eighteen  hundred  and 
seventy,  undertook  to  acknowledge  the  execution  of  said 
plat,  and  caused  their  acknowledgment  thereof  to  be  re- 
corded in  like  manner.  Tibbetts  and  wife,  on  January 
thirtieth,  eighteen  hundred  and  seventy-two,  and  Love 
and  wife  on  November  twenty-third  of  that  year,  conveyed 
to  said  Sarah  M.  Kern  all  their  interest  in  said  fifty-six- 
acre  tract  lying  west  of  a  line  thirty  feet  west  of  blocks 
four,  seven,  fourteen,  and  seventeen  in  the  town  of  Brook- 
lyn. J.  W.  Kern  and  wife,  without  having  procured  the 
vacation  of  the  streets  and  alleys  dedicated  by  the  orig- 
inal proprietors,  caused  to  be  surveyed  a  portion  of  the 
premises  conveyed  to  them  by  Tibbetts  and  Love,  and  re- 
corded a  plat  thereof,  styled  "Kern's  Addition  to  the  City 
of  East  Portland,"  in  which  the  blocks  were  designated 
by  letters,  and  which  materially  altered  the  location  of  the 
streets,  lots,  and  blocks  in  the  town  of  Brooklyn.  Kern 
and  wife,  on  December  twenty-eighth,  eighteen  hundred 
and  eighty-seven,  conveyed  to  the  defendant  the  north 
half  of  block  E  in  Kern's  said  addition,  which  embraces 
the  premises  in  controversy.  One  Isaac  Voet,  having  a 
title  to  lot  four  in  block  eight  in  the  town  of  Brooklyn, 
built  a  barn,  the  greater  part  of  which  was  situated  upon 
lot  three  in  said  block,  and  the  defendant  having  acquired 
by  mesne  conveyances  what  title  Voet  had  to  lot  four,  re* 
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moved  said  barn  after  it  had  been  standing  where  Voet 
placed  it  about  twenty  years.  The  plaintiff  alleges  that 
he  is  the  owner  in  fee  simple  and  entitled  to  the  possession 
of  the  premises  in  controversy,  which  are  described  by 
metes  and  bounds,  and  also  as  the  north  ninety -five  feet 
of  lots  one,  two,  and  three  of  block  eight  in  the  town  of 
Brookland  (or  Brooklyn)  in  said  county,  and  that  the  de- 
fendant wrongfully  withholds  the  possession  thereof.  The 
defendant  denies  these  allegations,  and  alleges  title  to  the 
premises  by  adverse  possession,  which  is  denied  in  the 
reply.  The  cause  being  at  issue,  was  tried  before  the 
court  and  a  jury,  resulting  in  a  verdict  and  judgment  for 
the  plaintiff,  from  which  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  by  Messrs.  Cleland  & 
Oleland  and  Robert  C.  Wright,  and  an  oral  argument  by 
Messrs.  Wright  and  John  B.  Cleland. 

For  respondent  there  was  a  brief  by  Messrs.  Hume  S 
Hall  and  William  K  Showers,  and  an  oral  argument  by  Mr. 
John  H.  Hall. 

Opinion  by  Mr.  Justice  Moore. 

The  plaintiff,  having  by  mesne  conveyances  from  the 
United  States  established  his  title  to  lots  one,  two,  and 
three  of  block  eight  in  the  town  of  Brooklyn,  to  identify 
the  land  in  controversy  offered  in  evidence  over  the  de- 
fendant's objection  a  certified  copy  and  also  the  original 
plat  of  the  " Village  of  Brookland."  It  appeared  from 
this  plat  that  the  initial  point  of  the  survey  of  the  town- 
site  commenced  at  the  northwest  corner  of  block  one, 
three  hundred  and  five  links  west  and  thirty  feet  south  of 
the  corner  to  sections  two,  three,  ten,  and  eleven  in  town- 
ship one  south  of  range  one  east  of  the  Willamette  Me- 
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ridian,  while  the  premises  in  controversy  were  surveyed 
from  an  initial  point  three  hundred  and  five  feet  west  and 
thirty  feet  south  of  said  corner,  thus  making  a  difference 
of  one  hundred  and  three  and  seven  tenths  feet  in  the  in- 
itial points.  There  was  no  evidence  offered  to  prove  that 
any  of  the  monuments  of  the  original  survey  of  the  town- 
site  existed  upon  the  ground,  and  the  plaintiff,  to  fix  the 
initial  point  of  said  survey  at  three  hundred  and  five  feet 
instead  of  three  hundred  and  five  links  west  of  said  cor- 
ner, was  permitted  to  offer  in  evidence  over  the  defendant's 
objection  two  deeds  executed  by  J.  W.  Kern  and  wife,  de- 
fendant's grantors,  to  land  adjoining  said  townsite  on  the 
south.  The  first  deed,  dated  January  thirtieth,  eighteen 
hundred  and  seventy-two,  conveyed  to  H.  J.  Stevenson  the 
following  premises:  "Commencing  at  low- water  mark  on 
the  Willamette  River,  west  of  the  southwest  corner  of 
block  nineteen  in  said  town  of  Brooklyn,  running  thence 
east  to  a  stake  thirty  feet  east  of  block  eighteen;  thence 
south  to  the  south  line  of  a  certain  piece  of  land  sold  by 
Gideon  Tibbetts  to  Lewis  Love,  and  recorded  at  page  five 
hundred  and  one  in  book  'A,'  records  of  said  deeds;  thence 
west  along  said  line  to  the  Willamette  River;  thence  north- 
erly along  the  meanderings  of  said  river  to  the  place  of 
beginning."  The  second,  dated  May  thirty-first,  eighteen 
hundred  and  seventy-seven,  conveyed  to  Anna  M.  Wood- 
ward all  the  grantors'  interest  in  the  following  tract:  "Be- 
ginning at  a  point  in  the  south  side  line  of  a  tract  of  land 
containing  fifty-six  acres,  an  undivided  half  of  which  was 
conveyed  by  said  Tibbetts  and  wife  to  Lewis  Love  by  deed 
dated  October,  eighteen  hundred  and  fifty-seven,  and  re- 
corded at  page  five  hundred  and  one  of  book  'A'  of  deeds 
of  said  Multnomah  County  records.  Said  point  is  twelve 
hundred  and  twenty-two  and  one  third  feet  south  and  four 
hundred  and  forty  five  feet  east  of  the  northwest  corner 
of  said  section  eleven;  thence  north  one  hundred  and  sixty- 
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four  and  one  third  feet  to  a  point;  thence  west  four  hun- 
dred and  seventy  feet  to  low- water  mark  on  the  Willamette 
River;  thence  south  sixteen  degrees  east,  tracing  low- 
water  line  on  said  river  one  hundred  and  seventy -one  feet 
to  the  southwest  corner  of  said  fifty-six-acre  tract;  thence 
east,  tracing  the  south  side  line  of  said  fifty-six-acre  tract, 
four  hundred  and  twenty-three  feet  to  the  place  of  begin- 
ning; the  foregoing  described  property  being  the  same 
land  described  in  a  deed  made  by  the  parties  of  the  first 
part  hereto  to  H.  J.  Stevenson,  and  dated  the  thirtieth  day 
of  January,  eighteen  hundred  and  seventy-two,  and  re- 
corded in  book  4S'  of  deeds  of  said  Multnomah  County 
records  at  page  thirty-eight "  The  dfeed  from  Tibbetts 
and  wife  to  Sarah  M.  Kern  describes  a  part  of  the  east 
boundary  of  the  tract  conveyed  to  her  as  a  line  lying 
thirty  feet  west  of  blocks  four,  seven,  fourteen,  and  seven- 
teen in  the  town  of  Brooklyn,  by  the  acceptance  of  which, 
and  filing  it  for  record,  the  grantee  therein  has  admitted 
the  existence  of  said  townsite.  The  deed  from  Sarah  M. 
Kern  and  husband  to  Stevenson  located  the  north  line  of 
the  tract  conveyed  to  him  upon  the  south  line  of  blocks 
eighteen  and  mneteen  in  said  town,  thus  recognizing  the 
existence  of  said  townsite,  and  in  their  deed  to  Anna  M. 
Woodward  they  made  the  south  line  of  blocks  eighteen 
and  nineteen  a  boundary  of  the  land  conveyed,  and  also 
represented  the  southeast  corner  of  said  block  eighteen  to 
be  at  a  given  distance  from  said  section  corner.  These 
admissions  and  dedications  were  made  while  Sarah  M. 
Kern  was  holding  the  alleged  title  to  the  tract  conveyed  to 
the  defendant,  but  they  related  to  property  lying  outside 
of  that  portion  of  the  townsite  conveyed  to  her  by  Tib- 
betts and  wife,  and  the  question  is  presented  whether  they 
are  admissible  in  evidence  to  locate  the  premises  in  con- 
troversy and  thus  defeat  the  defendant's  title. 

1.     Section  685,  Hill's  Code,  provides  that:   "Where, 
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however,  one  derives  title  to  real  property  from  another, 
the  declaration,  act,  or  omission  of  the  latter,  while  holding 
the  title,  in  relation  to  the  property,  is  evidence  against 
the  former."  The  defendant's  counsel  have  cited  the  case 
of  Tompkins  v.  Orane,  50  Cal.  478,  in  which  it  was  held, 
under  a  statute  almost  identical  with  the  foregoing,  that  a 
deed  describing  certain  premises,  but  excepting  a  smaller 
tract  thereof  from  the  operation  of  the  grant,  which  the 
deed  recited  had  been  sold  to  Jones,  Tompkins  &  Strode  by 
the  grantor,  was  inadmissible  in  evidence  to  prove  a  title 
in  said  persons  to  the  smaller  tract,  because  the  declara- 
tion of  the  grantor  did  not  relate  to  the  property  described 
in  the  excepted  tract;  and  from  this  authority  it  is  con- 
tended that  the  admission  or  declaration  of  Sarah  M.  Kern 
and  her  husband  related  to  the  exterior  lands  of  the  tract 
conveyed  to  them  by  Tibbetts  and  wife,  and  not  to  any  of 
the  property  situated  within  such  boundaries,  and  hence 
not  binding  upon  the  defendant  In  the  case  cited  the 
deed  did  not  purport  to  convey  any  of  the  property  then 
in  controversy,  and  the  declaration  was  not  made  while 
the  grantor  was  holding,  but  after  he  had  conveyed,  the 
title.  The  court  there  said:  "If  it  be  said  that  the  decla- 
ration had  relation  to  the  tract  sold  to  Jones,  Tompkins  & 
Strode,  and  proved  that  sale  and  a  prior  conveyance,  then 
the  declaration  was  not  made  while  the  declarent  held  the 
title."  The  existence  and  location  of  the  townsite  of 
Brooklyn  were  the  facts  sought  to  be  established  by  the 
admission  and  declarations  of  defendant's  grantors  made 
by  them  when  they  held  the  title  to  the  tract  conveyed  to 
him.  Any  declaration  made  by  them  in  relation  to  the 
property  within  the  townsite  of  which  the  locus  in  quo 
formed  a  part  was  admissible  in  evidence  as  tending  to 
limit  and  qualify  the  estate,  title,  extent,  and  location  of 
the  premises  owned  by  them  therein.     If  the  grantors, 

26  0B.-62. 
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after  having  made  several  conveyances  of  property  in  that 
portion  of  the  town  of  Brooklyn  owned  by  them,  had  con- 
veyed all  their  remaining  interest  therein,  without  partic- 
ularly describing  it,  no  one  will  seriously  contend  that  the 
deeds  formerly  made  would  be  inadmissible  in  evidence  to 
limit  the  extent  of  the  premises  granted  in  the  latter  deed. 
So  in  the  case  at  bar,  while  the  defendant's  grantors  held 
the  title  to  the  premises  within  the  boundaries  of  the 
tract  conveyed  to  them  by  Tibbetts  and  wife,  they  ad- 
mitted the  existence  of  the  town  of  Brooklyn,  and  the 
location  of  the  blocks  therein  which  bounded  their  prem- 
ises on  the  east  and  south;  and  these  admissions  neces- 
sarily related  to  the  property  in  controversy,  and  tended 
to  limit  the  location  thereof,  and  their  estate  therein,  and 
were  admissible  in  evidence,  and  it  was  for  the  jury  to  say 
as  a  question  of  fact  whether  this  evidence  established 
the  existence  and  location  of  any  portion  of  the  townsite 
of  Brooklyn.  It  was  not  necessary  to  prove  that  defend- 
ant's grantors  had  any  interest  in  or  held  the  title  to  the 
premises  conveyed  to  Stevenson  or  Anna  M.  Woodward, 
because  it  was  not  sought  to  make  their  declarations  ap- 
plicable to  that  tract  of  land.  If  the  defendant's  grantors, 
while  holding  or  claiming  to  hold  the  title  to  the  premises 
in  controversy,  had  said  that  the  tract  conveyed  to  them 
by  Tibbetts  and  wife  was  bounded  on  the  east  by  blocks 
four,  seven,  fourteen,  and  seventeen  in  the  town  of  Brook- 
lyn; that  the  southeast  corner  of  block  eighteen  in  said 
town  was  located  at  a  given  distance  from  the  northwest 
corner  of  said  section  eleven;  and  that  the  south  line  of 
blocks  eighteen  and  nineteen  was  situated  a  given  distance 
south  of  the  section  line,  will  any  one  contend  that  such 
declarations  would  not  be  admissible  as  tending  to  estab- 
lish the  location  of  some  of  the  blocks  in  said  town?  And 
if  such  declarations,  orally  made  by  such  grantors,  would 
be  admissible  in  evidence  can  they  be  less  reliable  when 
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contained  in  their  deeds?  "That  such  declarations  of 
the  grantor,"  says  Field,  J.,  in  Stanley  v.  Green,  12  Cal. 
168,  "are  admissible  not  only  as  against  himself,  but 
against  parties  claiming  under  him,  is  a  familiar  principle. 
The  subsequent  claimants  are  considered  as  standing  in 
his  place,  and  as  having  taken  the  title  cum  onere,  subject 
to  the  same  charges  and  restrictions  which  attached  to  it 
in  his  hands.  It  matters  not  whether  the  declarations  re- 
late to  the  limits  of  the  party's  own  premises,  or  to  the 
extent  of  his  neighbor's,  or  to  the  boundary  line  between 
them,  or  to  the  nature  of  the  title  he  asserts.  If  their 
purport  is  to  restrict  his  own  premises,  or  lessen  his  own 
title,  they  are  admissible." 

2.  In  Hicklin  v.  McOlear,  18  Or.  126,  22  Pac.  1057,  it 
was  held,  in  an  action  involving  the  title  to  certain  lots  in 
this  same  town  of  Brooklyn,  that  the  facts  relating  to  the 
platting  of  the  townsite  by  the  proprietors,  their  dedica- 
tion of  the  streets  and  alleys  by  conveying  lots  therein, 
the  existence  of  the  two  plats,  and  their  similitude  in  fact, 
were  admissible  in  evidence  to  identify  the  property  then 
in  controversy.  The  plaintiff,  relying  upon  the  foregoing 
authority,  offered  such  proof,  and  Mrs.  Tibbetts,  widow  of 
Gideon  Tibbetts,  testified  that  Israel  Mitchel  surveyed  the 
said  townsite,  but  by  mistake  he  called  the  plat  of  said 
survey  "Brookland,"  and  that  the  proprietors,  being  dis- 
satisfied with  that  name,  procured  another  plat  from 
Mitchel  in  which  he  designated  the  town  as  Brooklyn; 
that  said  plats  were  each  drawn  upon  thin  yellow  paper, 
were  identical  in  every  particular  except  as  to  the  title, 
and  that  in  conveying  property  therein  all  deeds  exe- 
cuted by  the  proprietors  described  the  lots  and  blocks 
as  being  situated  in  the  town  of  Brooklyn,  according  to 
the  plat  thereof;  that  she  had  searched  for  the  plat  of 
Brooklyn  in  several  places  where  she  thought  it  proba- 
bly might  be,  but  was  unable  to  find  it,  and  believed  it  to 


492  Spebry  t7.  Wesco.  [26  Or. 

be  lost  Upon  this  testimony  the  plat  of  Brookland  was 
admitted  in  evidence  over  the  defendant's  objection,  who 
contends  that  as  her  testimony  was  taken  by  deposition, 
and  neither  plat  having  been  present  when  so  taken,  she 
bad  not  identified  the  plat  offered  in  evidence,  and  that  it 
was  inadmissible  as  secondary  evidence  because  sufficient 
proof  of  the  loss  of  the  plat  of  Brooklyn  had  not  been 
made.  Secondary  evidence  of  the  contents  of  the  plat  of 
Brooklyn  could  be  received  only  when  the  original  could 
not  be  produced  by  the  plaintiff  in  a  reasonable  time  with 
proper  diligence,  and  its  absence  was  not  owing  to  his  neg- 
lect or  default:  Hill's  Code,  §  691.  "No  precise  rule/'  says 
Bean,  J.,  in  Wiseman  v.  Northern  Pacific  Railroad  Company, 
20  Or.  425,  23  Am.  St  Rep.  135,  26  Pac.  272,  "has  been  or 
can  be  laid  down  as  to  what  shall  be  considered  a  reason- 
able effort,  but  the  party  alleging  the  loss  or  destruction 
of  the  document  is  expected  to  show  *  that  he  has  in  good 
faith  exhausted  in  a  reasonable  degree  all  the  sources  of 
information  and  means  of  discovery  which  the  nature  of 
the  case  would  naturally  suggest,  and  which  were  accessi- 
ble to  him.'"  Tested  by  this  rule,  we  think  the  plaintiff 
made  the  degree  of  proof  required  to  entitle  the  plat  of 
Brookland  to  be  introduced  in  evidence  as  a  copy  of  the 
plat  of  Brooklyn. 

3.  Mrs.  Tibbetts  had  testified  that  the  plats  of  Brook- 
lyn and  Brookland  had  each  been  drawn  upon  thin  yellow 
paper,  and  as  the  original  plat  of  Brookland,  drawn  upon 
paper  of  that  kind,  was  before  the  court,  it  was  proper  to 
admit  it  in  evidence  for  the  jury  to  find  as  a  question  of 
fact  whether  Mrs.  Tibbetts  in  her  deposition  had  identi- 
fied it 

4.  We  come  now  to  the  question  of  the  admissibility 
of  oral  evidence  to  contradict  the  descriptive  words  of  the 
plat  of  Brookland,  by  showing  that  the  initial  point  of  the 
survey  was  three  hundred  and  five  feet  instead  of  that 
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number  of  links  west  of  the  section  line.  It  is  a  well  set- 
tled rule  that  oral  evidence  is  not  admissible  to  contradict 
or  vary  the  terms  of  a  written  instrument,  and  this  rule  is 
as  applicable  to  questions  relating  to  boundaries  as  to 
others  (Tyler's  Law  of  Boundaries,  284);  but  where  there 
is  an  ambiguity  in  the  descriptive  words  of  a  grant,  evi- 
dence of  the  intention  of  the  parties  at  the  time  the  instru- 
ment was  executed  is  admissible  in  explaining  it:  Kanne  v. 
OUy,  25  Or.  681,  36  Pac.  537.  If  the  monuments  of  the 
original  survey  of  the  townsite  could  have  been  discovered, 
they  would  have  controlled  the  descriptive  words  of  the 
plat,  but  there  was  no  evidence  of  their  existence,  in  the 
absence  of  which  the  descriptive  words  of  the  plat  must 
necessarily  control  the  location  of  the  premises.  The  plat 
of  Brookland  offered  in  evidence  showed  the  corner  to 
sections  two,  three,  ten,  and  eleven  located  thereon,  and 
also  the  section  line  between  sections  ten  and  eleven,  near 
the  boundary  between  lots  three  and  four  in  block  two; 
and  it  further  appeared  therefrom  that,  by  the  scale  upon 
which  the  plat  was  drawn,  the  said  section  line  was  nearly 
three  hundred  and  ten  feet  east  of  the  northwest  corner  of 
said  block  one.  It  thus  appearing  that  the  descriptive 
words  of  the  plat  and  the  scale  upon  which  it  was  drawn 
did  not  agree  in  the  location  of  the  initial  point  of  the  sur- 
vey it  was  for  the  jury  to  say  which  was  correct  The 
defendant's  grantors,  by  their  description  in  the  deed,  in 
effect  declared  the  southeast  corner  of  block  eighteen  to 
be  located  at  a  point  one  thousand  and. fifty-eight  feet 
south  and  four  hundred  and  fifteen  feet  east  of  the  north- 
west corner  of  said  section  eleven,  and,  conceding  the  plat 
of  Brookland  to  be  identical  with  that  of  Brooklyn,  thereby 
admitted  the  northwest  corner  of  said  block  one  to  be  three 
hundred  and  five  feet  west  and  thirty  feet  south  of  said 
section  corner.  We  think  this  evidence  was  admissible  as 
tending  to  locate  the  premises  in  controversy. 
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5.  The  evidence  upon  the  question  of  adverse  posses 
sion  was  conflicting,  and  it  was  for  the  jury  to  determine 
whether  the  defendant  had  established  a  title  to  any  por- 
tion of  the  premises  in  controversy  in  this  manner,  and 
their  verdict  under  proper  instructions  from  the  court 
having  been  for  the  plaintiff,  this  court  cannot  disturb  the 
judgment  rendered  thereon  because  it  might,  from  the 
evidence  submitted  to  the  jury,  have  reached  a  different 
conclusion.  There  being  no  error  in  the  record  it  follows 
that  the  judgment  must  be  affirmed. 

Affirmed, 


[Decided  December  31, 1894;  rehearing  denied.] 

KIERNAN   v.  TERRY. 

[8.C.ttPac.671.1 

1.  Pleading— Description  or  Premises —Landlord  and  Tenant.— In  an 

action  between  landlord  and  tenant  for  use  and  occupation,  where  there 
are  no  writings,  it  is  sufficient  if  the  premises  can  be  ascertained  and 
located  from  the  allegations  of  the  complaint;  thus  a  description  of  cer- 
tain premises  as  "the  northeast  corner  of  Ross  Island/'  although  it  might 
not  be  sufficient,  standing  alone,  is  rendered  definite  and  certain  by  the 
further  allegation  that  the  defendant  used  and  occupied  said  premises  for 
a  stated  period,  since  this  latter  allegation  furnishes  data  from  .which  the 
premises  can  be  readily  located. 

2.  Landlord  and  Tenant— Estoppel. —  A  tenant  having  taken  possession 

under  a  lease  is  estopped,  so  long  as  he  continues  in  possession  there- 
under, to  deny  his  landlord's  title  to  the  premises  at  the  time  the  lease 
was  made;  and,  even  after  the  lease  has  expired,  a  tenant  cannot  deny  the 
landlord's  title,  without  surrendering  possession,  or  giving  notice  that  he 
will  thereafter  claim  under  another  and  valid  title. 

8.  Landlord  and  Tenant— Title  of  Landlord.— The  payment  of  rent  raises 
an  implication  of  a  tenancy  and  of  a  liability  to  pay  further  rent  during 
occupancy;  and  once  the  relation  of  landlord  and  tenant  is  shown  to 
exist,  the  landlord  need  not  show  any  title  whatever  in  himself —  it  will 
be  sufficient  that  the  defendant  is  a  tenant  paying  rent. 

4  Denial  by  Tenant  or  Landlord's  Title.— The  fact  that  a  lessee,  without 
surrendering  possession,  notified  the  lessor  that  he  would  pay  no  further 
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rental,  because  the  lessor  had  no  title  to  the  premises,  did  not  sever  the 
relation  of  landlord  and  tenant;  nor  did  the  fact  that  a  tenant  of  premises 
occupied  by  a  floating-house  moored  to  piles  in  a  river  removed  a  pontoon 
walk  connecting  the  float  with  the  lessor's  upland,  sever  the  relation  of 
landlord  and  tenant 

5.  Lakdlord  and  Tenant — Estoppel.— The  estoppel  of  a  tenant  to  deny  his 
landlord's  title  is  not  removed  by  fraudulent  representations  of  the  latter 
inducing  him  to  pay  rent  and  acknowledge  the  tenancy,  where  he  failed 
to  surrender  possession  as  soon  as  he  discovered  the  alleged  fraud. 

(L  Pleading  Fraud.— The  defense  of  fraud  at  the  inception  of  a  lease  is  not 
available  in  an  action  for  rent  under  a  plea  of  set-off  or  counterclaim. 

Appeal  from  Multnomah:  Hartwell  Hurley,  Judge. 

This  is  an  action  by  John  Kiernan  against  Joseph 
Terry  commenced  in  a  justice's  oourt  to  recover  one  hun- 
dred and  eighty  dollars,  as  rent  for  the  use  and  occupation 
of  certain  property  described  as  "the  premises  known  as 
the  northeast  corner  of  Ross  Island,  situated  in  the  county 
of  Multnomah,  State  of  Oregon,"  which  it  is  alleged  plain- 
tiff leased  and  let  unto  the  defendant  August  first,  eighteen 
hundred  and  ninety-two,  "for  a  floating- house  or  beer 
garden."  It  is  further  alleged  that  fifteen  dollars  per 
month  is  a  reasonable  rental  therefor,  and  that  defendant 
occupied  the  same  for  twelve  months,  to  August  first, 
eighteen  hundred  and  ninety-three.  The  answer,  after 
denying  the  allegations  of  the  complaint,  alleges  that  on 
or  about  November  first,  eighteen  hundred  and  ninety-one, 
the  defendant  purchased  from  one  Tom  Williams  the  float- 
ing-house or  boat  which  was  then  anchored  in  the  Wil- 
lamette River,  in  Multnomah  County,  Oregon,  at  a  point 
opposite  the  northeast  corner  of  Ross  Island;  that  plaintiff 
falsely  represented  to  him  that  he  was  liable  for  rent,  and 
demanded  payment  thereof  from  November  first,  eighteen 
hundred  and  ninety-one;  that  defendant  relied  upon  said 
representations,  and,  in  ignorance  of  his  rights  in  the 
premises,  paid  to  plaintiff,  March  first,  eighteen  hundred 
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and  ninety-two,  sixty  dollars,  and  on  August  eighth, 
eighteen  hundred  and  ninety -two,  an  additional  sixty  dol- 
lars; that  said  representations  were  false  and  fraudulent, 
and  on  account  thereof  plaintiff  has  received  to  the  use 
and  benefit  of  defendant  the  sum  of  one  hundred  and 
twenty  dollars,  and  prays  for  judgment  for  that  amount 
These  allegations  are  put  in  issue  by  the  reply.  The  aver- 
ments of  the  complaint  appear  to  have  been  supported  by 
the  evidence,  from  which  it  further  appears  the  actual 
situs  of  the  premises  for  which  rent  is  sought  to  be  recov- 
ered is  that  which  was  occupied  by  the  said  floating-house 
or  boat  fastened  to  piles  driven  in  the  Willamette  River 
opposite  the  northeast,  corner  of  Boss  Island,  fifty-five 
feet  from  shore  at  low  water,  and  between  the  channel  of 
the  river  and  the  shore,  so  as  not  to  interfere  with  the  free 
use  of  the  river  for  the  purposes  of  navigation.  The  boat 
was  originally  connected  with  the  Boss  Island  shore  by  a 
pontoon  walk,  which,  as  plaintiff  claims,  was  removed  by 
defendant  without  his  knowledge.  Evidence  was  also 
given  tending  to  show  that  on  the  eighth  day  of  August, 
eighteen  hundred  and  ninety- two,  defendant  notified  plain- 
tiff that  he  would  not  pay  any  more  rent,  for  the  reason 
that  plaintiff  had  no  rights  in  the  premises,  claimed  to 
have  been  leased. 

The  instructions  of  the  court  below  to  the  jury,  of 
which  the  appellant  complains,  necessary  to  notice  here, 
are  as  follows:  "In  this  case  the  evidence  shows,  as  I 
understand  it,  and  upon  this  there  is  no  dispute,  that  the 
premises  plaintiff  claimed  rent  for  was  fifty -five  feet  out 
in  the  Willamette  River;  and,  under  the  allegations  of  the 
complaint,  viz.,  that  the  plaintiff  leased 'to  the  defendant 
the  northeast  corner  of  Boss  Island,  proof  that  he  occu- 
pied a  place  fifty-five  feet  from  Boss  Island  would  not  be 
proof  of  the  allegations  of  the  complaint"  "That  in 
order  to  entitle  the  plaintiff  to  recover  any  sum  they  must 
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find  from  the  testimony  that  the  northeast  corner  of  Boss 
Island  was  rented  or  leased  to  the  defendant,  and  that  de- 
fendant leased  these  premises — that  is,  the  northeast  cor- 
ner of  Boss  Island — from  plaintiff,  and  agreed  to  pay  him 
this  sum,  or  whatever  was  reasonable."  "It  is  claimed 
that  the  answer  sets  up  the  manner  of  the  occupancy  of 
these  premises,  and  therefore  it  is  claimed  that  it  aids  the 
-complaints  but  I  do  not  think  it  does,  because  there  is  no 
allegation  that  he  occupied  any  other  premises  than  out  in 
the  stream,  or  that  he  agreed  to  pay  rent  for  the  stream. 
If  he  had  set  up  that  he  had  entered  into  an  agreement  to 
pay  rent  for  these  premises,  that  would  aid  the  complaint, 
but  there  is  no  such  allegation;  it  simply  says  that  he  oc- 
cupied the  premises  out  in  the  river,  and  that  Kiernan 
.  represented  that  he  was  liable  to  pay  rent  for  that,  and 
he  did  pay,  that  is  all  the  allegation  there  is  that  he  paid 
*  certain  amount  of  rent"  "If  you  find  from  the  testi- 
mony that  from  the  time  this  amount  is  claimed,  the  one 
hundred  and  eighty  dollars,  he  did  not  occupy  any  portion 
-of  Boss  Island, — that  is,  the  land, — but  was  anchored  out 
in  the  river  fifty -five  feet  from  the  shore,  then  in  that  case 
you  cannot  find  for  the  plaintiff,  because  the  proof  does 
not  substantiate  the  allegations  of  the  complaint"  There 
was  a  verdict  for  defendant,  and  from  the  judgment  ren- 
dered thereon  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Arthur  0.  Emmons. 

For  respondent  there  was  a  brief  by  Messrs.  Gearin, 
Bilvestone,  Murphy  6  Brodie,  and  an  oral  argument  by 
Mr.  Geo.  A.  Brodie. 

Opinion  by  Mr.  Justice  Wolverton. 

as  Ob.-©, 
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L  Two  questions  are  presented  by  this  record  for  our 
consideration.  First,  does  the  proof  support  the  allega- 
tions of  the  complaint  as  to  the  situs  or  location  of  the 
premises  for  which  plaintiff  seeks  to  recover  rent?  and, 
second,  is  the  position  of  the  defendant  such  that  he  is  en- 
abled to  dispute  the  title  of  plaintiff  in  the  premises  actu- 
ally occupied  by  him?  The  proof  shows  that  the  floating- 
house  or  beer  garden  was  anchored  to  piles  driven  in  the 
bed  of  the  Willamette  River  fifty-five  feet  from  the  Ross 
Island  shore,  and  between  the  shore  and  the  channel  of 
the  river,  at  such  a  point  as  not  to  interfere  with  the  free 
use  of  the  river  for  the  purpose  of  navigation.  The  de- 
fendant paid  rent  to  the  plaintiff  for  the  premises  occupied 
by  this  floating-house  for  the  space  of  eight  months  im- 
mediately preceding  the  date  of  the  alleged  leasing,  for 
which  rent  is  sought  to  be  recovered.  During  the  greater 
part  of  these  eight  months  the  house  or  boat  was  connected 
with  the  northeast  corner  of  Ross  Island  by  a  pontoon 
walk.  This  walk  defendant  removed  prior  to  August 
first,  eighteen  hundred  and  ninety  two.  As  to  whether 
plaintiff  had  knowledge  of  this  removal  is  in  dispute,  but 
the  fact  is  not  material.  The  defendant  actually  U6ed  and 
occupied  the  premises  in  question  for  the  entire  twelve 
months  for  which  rent  is  sought  to  be  recovered;  but  it  is 
contended  that  this  proof  cannot  support  the  action,  for 
the  reason  that  the  description  of  the  premises  contained 
in  the  complaint  is  so  vague  and  indefinite  as  to  render  the 
lease  void  if  one  existed,  and  for  the  further  reason  that 
the  defendant  did  not  occupy  the  premises  attempted  to 
be  described.  This  is  the  ordinary  action  for  use  and  oc- 
cupation, and  lies  whenever  the  conventional  relation  of 
landlord  and  tenant  subsists  between  the  parties  to  it  upon 
an  agreement  express  or  implied:  Taylor's  Landlord  and 
Tenant,  §  636.  No  claim  is  made,  nor  does  the  evidence 
disclose,  that  any  lease  in  writing  was  executed  so  as  to 
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confine  the  parties  to  the  particular  description  therein 
contained.  It  is  sufficient,  therefore,  if  the  premises  can 
be  ascertained  and  located  from  the  allegations  of  the 
complaint.  It  is  averred  that  "plaintiff  leased  and  let 
unto  the  defendant  the  premises  known  as  the  northeast 
corner  of  Boss  Island,  situated  in  the  county  of  Multno- 
mah, State  of  Oregon,  for  a  floating-house  or  beer  gar- 
den." If  the  averments  touching  these  premises  had 
stopped  here,  it  is  doubtful  if  the  description  would  have 
been  sufficient  to  support  the  lease,  but  it  is  further  al- 
leged "that  defendant  used  and  occupied  said  premises 
aforesaid  from  the  first  day  of  August,  eighteen  hundred 
and  ninety-two,  to  the  first  day  of  August,  eighteen  hun- 
dred and  ninety -three. "  Construing  these  two  allegations 
together,  it  becomes  apparent  that  what  before  was  a 
vague  and  possibly  insufficient  description  is  now  ren- 
dered definite  and  certain. 

It  is  not  an  uncommon  thing  in  practice  to  describe 
premises  leased  as  those  certain  premises  situated  (giving 
the  county  and  state)  now  in  the  possession  of,  or  now 
occupied  by,  some  certain  person  (naming  him);  and  no 
question  is  made  of  the  sufficiency  of  such  a  description. 
A  lease  of  a  farm  now  in  the  possession  of  A  will  pass 
such  portion  of  the  estate  as  A  is  in  possession  of,  though 
it  will  not  pass  such  portion  as  he  does  not  possess.  The 
premises  described  as  "the  building  now  or  lately  occu- 
pied by  Richard  Roe,"  or  "the  premises  known  as  the 
Warren  Farm,"  or  "the  Phelps  Place,"  designating  the 
town  in  which  they  are  located,  has  been  held  to  be  suffi- 
cient, because  the  lease  furnishes  data  from  which  the 
premises  demised  can  be  identified:  Wood  on  Landlord 
and  Tenant,  §  211.  So  it  is  with  this  complaint.  It  fur- 
nishes sufficient  data  from  which  the  identical  premises 
for  the  use  and  occupation  of  which  the  rental  is  alleged 
to  be  due  from  defendant  can  readily  be  ascertained  and 
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located.  The  maxim  id  certu  eat  quod  certum  reddi  potest  is 
well  adapted  to  the  situation.  This  is  possibly  a  liberal 
construction  of  the  complaint,  but  it  is  undoubtedly  per- 
missible, in  view  of  the  fact  that  neither  a  demurrer  nor 
motion  to  make  more  definite  and  certain  was  interposed. 
The  defendant  has  not  been  taken  by  surprise,  nor  misled 
in  any  manner.  His  answer  and  the  evidence  adduced  by 
him  go  to  show  unmistakably  that  he  was  fully  equipped 
and  prepared  to  contest  the  further  payment  of  rental  for 
the  identical  premises  which  plaintiff  had  in  mind.  We 
therefore  conclude  that  the  premises  used  and  occupied 
by  the  defendant  were  sufficiently  described  in  the  com- 
plaint to  entitle  plaintiff  to  recover  in  this  action,  and  that 
the  proof  offered  tended  to  support  the  allegations  of  the 
complaint 

2.  As  to  the  second  proposition,  it  is  not  disputed  that 
the  defendant  occupied  the  premises  in  question,  and  paid 
rent  therefor  to  the  plaintiff  for  eight  months  continu- 
ously, immediately  prior  to  the  term  for  which  rent  is 
now  sought  to  be  recovered.  His  occupancy  has  been  un- 
broken and  continuous  from  the  first  day  of  November, 
eighteen  hundred  and  ninety -one,  to  the  first  day  of  Aug- 
ust, eighteen  hundred  and  ninety-three.  His  only  defense 
to  the  further  payment  of  rent  for  the  same  premises,  as 
disclosed  by  his  answer,  consists  in  specific  denials  of  the 
allegations  of  the  complaint  No  claim  is  made  that  plain- 
tiff was  ousted  by  any  person  holding  a  superior  or  better 
title,  and  that  defendant  has  attorned  or  is  liable  to  attorn 
to  him,  or  that  he  at  any  time  surrendered  the  premises  to 
plaintiff,  after  acknowledging  the  existence  of  the  relation 
of  landlord  and  tenant  as  between  them.  It  goes  without 
saying  that  such  a  defense  would  have  to  be  affirmatively 
set  up  in  the  answer,  and  could  not  be  proven  under  an 
issue  made  by  specific  denials.  It  is  a  well  settled  rule  of 
law  that  a  tenant,  having  taken  possession  under  a  lease, 


Dec.  1894]  Kiernan  v.  Terry.  501 

is  estopped  to  deny  his  landlord's  title  at  the  time  it  was 
made,  so  long  as  he  continues  in  possession  under  the 
lease.  This  rule  is  founded  upon  the  injustice  of  permit- 
ting a  person  who  has  obtained  possession  of  the  property 
of  another  by  admitting  his  title,  to  deny  that  title,  and, 
in  case  of  the  landlord's  failure  to  establish  it,  to  hold  the 
premises  himself.  And  even  after  his  lease  has  expired, 
it  is  not  competent  for  him  to  deny  his  landlord's  title 
without  surrendering  possession  to  him,  or  attorning,  or 
at  least  giving  notice  to  his  landlord  that  he  shall  claim 
under  another  and  valid  title:  Bilbourn  v.  Fogg,  99  Mass. 
11;  Miller  v.  Lang,  99  Mass.  13;  Morse  v.  Goddard,  13  Met 
(Mass.),  179,  46  Am.  Dec  728. 

3.  The  payment  of  rent  raises  the  implication  of  a 
tenancy  and  of  a  liability  to  pay  further  rent  during  oc- 
cupancy: Voigt  v.  Besor,  80111.  331;  dressier  v.  Williams,  80 
Ind.  368;  Leitch  v.  Boynton,  84  111.  179.  Where  the  rela- 
tion of  landlord  and  tenant  is  shown  to  exist,  the  landlord 
is  not  required  to  show  that  his  title  is  good  against  all 
the  world,  nor  is  it  necessary  to  prove  title  at  all  The 
only  thing  needful  to  be  shown  is  that  defendant  entered 
or  occupied  as  tenant:  Cressler  v.  Williams,  80  Ind.  368.  It 
is  sufficient  to  establish  plaintiffs  title  to  show  that  de- 
fendant is  a  tenant  paying  rent:  People  v.  Simpson,  50  Cal. 
306.  These  authorities  render  it  unnecessary  to  consider 
what,  if  any*  title  the  plaintiff  had  in  the  premises  occupied 
by  defendant's  floating-house  or  boat.  There  was  evidence 
tending  to  prove  that  defendant  admitted  title  to  be  in  the 
plaintiff  by  occupancy,  and  the  payment  of  rent  to  him 
for  the  premises  in  question  for  eight  months,  and  that  de- 
fendant thus  continued  to  occupy  without  apparent  change 
of  relationship. 

4.  The  fact,  if  such  is  a  fact,  that  defendant,  without 
surrendering  possession,  notified  the  plaintiff  that  he  would 
not  pay  anything  more  as  rental,   for  the  reason  that 
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plaintiff  had  no  rights  in  the  premises,  did  not  sever  the 
relation  of  landlord  and  tenant,  and  much  less  did  the  re- 
moval of  the  pontoon  walk  by  the  defendant  have  that 
effect. 

5.  But  it  is  claimed  that  defendant  was  induced  to  pay 
rent,  and  thereby  to  acknowledge  plaintiff  as  his  landlord, 
through  the  fraudulent  representation  that  the  defendant 
was  liable  to  plaintiff  for  rent.  If  such  was  the  case,  and 
the  representation  amounted  to  a  legal  fraud,  which  we 
do  not  believe,  defendant  should  have  surrendered  pos- 
session as  soon  as  he  discovered  the  alleged  fraud,  and 
thereby  severed  his  relations  with  plaintiff,  if  he  desired 
to  rescind:  Milliken  v.  Thorndike,  103  Mass.  386;  Whitney  v. 
Allaire,  4  Denio,  554. 

6.  However,  defendant's  further  and  separate  defense 
does  not  purport  to  be  directed  to  plaintiff's  cause  of  ac- 
tion, and  amounts  simply  to  a  plea  of  set-off  or  counter- 
claim. Under  this  plea  it  would  not  be  competent  to 
defeat  any  contract  of  leasing  that  may  exist  between  the 
parties  by  reason  of  fraud  in  its  inception.  From  these 
considerations  it  is  apparent  that  the  court  below  was  in 
error  in  its  instructions  to  the  jury,  hence  the  judgment  is 
reversed  and  a  new  trial  ordered. 

Reversed. 


[Argued  December  4;  decided  December  31, 1894.] 
STATE  ex  rel.  BOOTH  v.  BRYAN. 

[S.C.  88  Pac.  818.1 

1.  Mandamus  to  Compel  Apportionment  of  School  Funds— Code,  { J  2590, 
2008,  2619,  Aor  or  February  20,  1893.— A  county  school  superintendent 
cannot  be  compelled  by  mandamus  to  make  an  apportionment  of  the 
school  fund  among  the  several  school  districts  of  a  county  until  such 
districts,  or  at  least  some  of  them,  have  made  report  as  required  by  law: 
Code,  U  2590,  2608,  2619. 
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2.  Idem.— A  fcounty  school  superintendent  cannot  be  compelled  by  mandamus 
to  make  an  apportionment  of  the  school  fund  among  the  sereral  districts 
unless  it  is  made  to  appear  that  there  are  some  funds  in  the  treasury 
available  for  that  purpose. 

Appeal  from  Benton:  J.  C.  Fullerton,  Judge. 

The  plaintiff  Charles  Booth  prays  a  writ  of  mandamus 
founded  upon  the  following  state  of  facts,  which  appear 
from  the  alternative  writ:  The  relator  is  a  resident,  voter, 
and  taxpayer,  and  has  been  for  ninety  days  last  past,  the 
duly  appointed,  qualified,  and  acting  superintendent  of 
common  schools  for  Lincoln  County,  Oregon.  The  de- 
fendant E.  L.  Bryan  is  now,  and  for  the  past  six  months 
has  been,  the  duly  elected,  qualified,  and  acting  superin- 
tendent of  common  schools  for  Benton  County.  On  the 
eighth  of  May,  eighteen  hundred  and  ninety-three,  the 
relator  demanded  of  the  defendant  that  he  apportion  to 
the  various  school  districts  in  Lincoln  County  their  pro 
rata  proportion  of  the  school  funds  for  the  year  eighteen 
hundred  and  ninety-three,  the  same  as  if  Lincoln  County 
had  not  been  created  or  organized,  which  duty  defendant 
peremptorily  refused  to  perform,  and  still  refuses  to  do 
the  act  required  of  him.  The  relator  has  a  family  of 
minor  children  of  school  age  entitled  to  school  privileges. 
A  demurrer  was  interposed  to  the  writ,  and,  among  others, 
the  following  grounds  therefor  were  assigned:  It  does  not 
appear  that  the  school  clerks  of  Lincoln  County  have 
complied  with  the  law  in  reference  to  making  their  report 
to  defendant  as  provided  in  section  2608  of  the  act  of  Feb- 
ruary twentieth,  eighteen  hundred  and  ninety -one;  that  no 
facts  are  stated  entitling  the  plaintiff  to  any  relief  as 
against  defendant,  or  showing  it  to  be  the  duty  of  defend- 
ant to  do  any  of  the  acts  required  of  him.  The  demurrer 
was  sustained  by  the  court  below  and  the  writ  dismissed, 
from  which  judgment  this  appeal  is  prosecuted. 

Affirmed. 
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For  appellant  there  was  a  brief  by  Messrs.  John  Kelsay 
and  J.  K.  Weatherford,  and  an  oral  argument  by  Mr.  Kelsay. 

For  respondent  there  was  a  brie?  by  Messrs.  W.  8.  Mc- 
Fadden,  John  R.  Bryson,  and  Walter  8.  Bufford,  and  an  oral 
argument  by  Mr.  McFadden. 

Opinion  by  Mr.  Justice  Wolverton, 

This  controversy  is  the  outgrowth  of  an  act  of  the  leg- 
islative assembly  of  the  State  of  Oregon,  which  became  a 
law  February  twentieth,  eighteen  hundred  and  ninety- 
three,  constituting  Lincoln  County  from  the  western  por- 
tion of  Benton.  By  section  11  of  said  act  it  is  provided: 
"It  shall  be  the  duty  of  the  superintendent  of  schools  of 
Benton  County,  within  sixty  days  after  the  appointment 
of  the  superintendent  of  schools  of  Lincoln  County,  to 
make  out  and  forward  to  said  superintendent  of  schools  of 
Lincoln  County  a  true  and  correct  transcript  or  abstract 
of  the  annual  reports  of  the  clerks  of  the  various  school 
districts  embraced  within  said  Lincoln  County;  and  he 
shall  also  at  the  same  time  of  making  the  apportionments 
of  the  school  fund  for  the  year  of  eighteen  hundred  and 
ninety- three,  apportion  to  the  various  school  districts 
within  Lincoln  County  their  pro  rata  proportion  of  said 
school  fund  the  same  as  if  said  Lincoln  County  had  not 
been  created  and  organized."  Section  2590,  subdivision  5, 
Hill's  Code,  makes  it  the  duty  of  the  county  superintendent, 
on  the  third  Monday  in  April  and  August  of  each  year,  to 
make  an  apportionment  of  the  entire  school  fund  then  in 
the  county  treasury  as  follows:  Of  the  school  fund  in  the 
treasury  of  his  county  that  has  been  collected  in  pursuance 
of  the  school  tax  levy  of  the  county  court  of  his  county,  he 
shall  apportion  the  sum  of  fifty  dollars  once  a  year  to  each 
of  the  several  districts  of  the  county  that  has  reported  to 
him  as  required  by  law,  and  all  the  balance  of  the  school 
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funds  of  whatever  nature  thereafter  remaining  in  the 
treasury  of  the  county  shall  be  apportioned  by  him  among 
the  several  districts  that  have  reported  to  him  as  required 
by  law,  in  proportion  to  the  number  of  persons  in  each 
district  over  the  age  of  four  and  under  twenty  years;  but 
if,  at  the  time  of  making  the  apportionment,  there  should 
not  be  a  sufficient  sum  in  the  treasury  collected  in  pur- 
suance of  the  school  tax  levy  to  enable  him  to  apportion 
to  each  district  that  has  reported  to  him  as  required  by 
law  the  sum  of  fifty  dollars,  then  he  shall  apportion  the 
entire  amount  in  the  treasury  collected  from  the  school 
tax  levy  pro  rata  among  such  districts  of  his  county  as 
have  reported  to  him  according  to  law.  Section  2608 
provides:  " Districts  shall  not  be  entitled  to  their  propor- 
tion of  the  school  fund  at  the  disposal  of  the  county  school 
superintendent  unless  they  shall  report  to  him  by  the  first 
Monday  of  March  of  each  year, 'and  shall  have  had  a 
school  taught  in  their  district  of  one  quarter's  duration  in 
each  year."  And  section  2619,  subdivision  5,  requires 
each  district  clerk  to  make  a  report  to  the  directors  and 
citizens  at  the  regular  annual  meeting  on  the  first  Monday 
of  March  of  each  year,  and  after  all  necessary  corrections 
are  made  therein,  it  is  then  incumbent  upon  him  to  file  the 
original  in  his  office,  and  immediately  forward  a  certified 
copy  thereof  to  the  school  superintendent  of  his  county, 
provided  that  the  same  shall  be  forwarded  and  filed  with 
the  superintendent  by  the  fifteenth  day  of  March  of  each 
year.  A  form  is  prescribed  in  which  the  annual  report, 
as  nearly  as  may  be,  shall  be  submitted  to  the  superin- 
tendent This  form  requires  a  report  of  the  number  of 
legal  voters,  the  number  of  persons  over  four  and  under 
twenty  years  of  age,  the  number  of  male  scholars,  the  num- 
ber of  female  scholars,  the  number  of  quarters  of  school 
taught,  etc.     By  section  2716  it  is  made  the  duty  of  the 

26  Ob.- 64. 
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board  of  commissioners  for  the  sale  of  school  and  univer- 
sity lands,  and  for  the  investment  of  the  funds  arising 
therefrom,  to  distribute  among  the  several  counties  on  the 
first  day  of  August  of  each  year,  and  oftener  if  deemed 
advisable,  the  interest  on  hand  arising  from  the  irreducible 
school  fund,  in  proportion  to  the  number  of  children  res- 
ident therein  between  the  ages  of  four  and  twenty  years; 
the  amount  so  apportioned  to  each  county  to  be  placed  in 
the  custody  of  the  county  treasurer,  whose  duty  it  is  to 
report  the  same  to  the  county  superintendent  for  distribu- 
tion among  the  several  school  districts  of  his  county. 

1.  From  these  several  statutes  it  is  apparent  that  the 
superintendents  of  the  common  schools  of  the  several 
counties  obtain  the  funds  for  distribution  among  the 
school  districts  of  their  respective  counties  from  two 
sources,  viz.,  from  the  taxes  levied  by  the  county  court, 
and  from  the  irreducible  school  fund.  The  superintend 
ent  is  required  to  distribute  whatever  amount  there  may 
tx*  of  these  combined  funds  in  the  hands  of  the  county 
treasurer  on  the  third  Mondays  of  April  and  August  of 
each  year,  in  accordance  with  said  subdivision  5,  section 
2590.  Two  prerequisites,  however,  are  necessary  before 
the  county  superintendent  can  make  such  distribution  to 
any  certain  district.  First,  there  must  be  school  funds  in 
the  custody  of  the  treasurer  of  his  county  to  distribute; 
and,  second,  the  district  must  have  reported  to  him  accord- 
ing to  law.  We  will  treat  these  two  conditions  in  their 
inverse  order. 

It  is  the  contention  of  the  learned  counsel  for  the  ap- 
pellant that,  according  to  the  letter  and  spirit  of  section 
11  of  the  act  of  February  twentieth,  eighteen  hundred  and 
ninety-three,  all  school  districts  of  Lincoln  County  which 
had  a  legal  existence  prior  to  the  creation  of  that  county 
are  entitled  to  their  pro  rata  proportion  of  the  school 
funds  of  Benton  County  for  the  year  eighteen  hundred 
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and  ninety-three,  and  that  the  law  is  mandatory  upon  the 
superintendent  of  Benton  County  to  make  the  distribution 
of  said  school  funds  to  the  several  districts  in  Lincoln 
County,  the  same  as  if  such  county  had  not  been  created 
or  organized.  If  it  be  assumed  that  the  counsel's  con- 
struction of  the  law  is  right  and  proper, — this,  however, 
we  do  not  decide,  nor  shall  we  at  this  time  attempt  to 
make  any  interpretation  of  the  law  in  question, — does 
the  alternative  writ  disclose  the  facts  necessary  to  place 
the  defendant  in  default,  or  to  show  a  dereliction  of  duty 
upon  his  part,  requiring  the  interposition  of  the  court  by 
peremptory  mandamus?  The  alternative  writ,  issued  June 
twenty-second,  eighteen  hundred  and  ninety-three,  re- 
quires the  defendant  to  make  pro  rata  distribution  of  the 
school  funds  of  that  year  among  the  several  districts  of 
Lincoln  County,  while  the  superintendent  is  prohibited  by 
law  from  making  distribution  to  any  district  not  having 
reported  to  him,  or  not  having  a  school  taught  therein  of 
three  months'  duration  during  the  year  previous  to  such 
report  The  writ  could  not  under  any  consideration  be 
made  peremptory,  in  so  far  as  it  may  affect  the  discharge 
of  the  duties  of  the  county  superintendent  touching  funds 
that  may  accumulate  in  the  hands  of  the  county  treasurer 
subsequent  to  the  issuance  of  the  writ  It  is  a  just  pre- 
sumption that  all  public  officers  will  faithfully  discharge 
the  functions  of  their  respective  offices,  and  observe  all 
the  duties  enjoined  upon  them  by  law,  and  it  would  be  a 
work  of  supererogation  for  the  courts  by  mandamus  or 
other  process  to  command  them  to  perform  their  duties 
injuturo  as  they  are  by  law  directed.  Courts  will  not  as- 
sume or  exercise  supervisory  control  over  public  officers 
and  functionaries,  whether  state,  county,  or  municipal,  nor 
will  they  attempt  to  control  their  acts,  or  command  them 
to  act  except  in  cases  where  there  has  been  a  plain  viola- 
tion of  official  and  public  duty  which  the  law  specially 
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enjoins  upon  them,  and  it  is  made  to  appear  that  some 
private  individual  or  the  public  has  a  legal  right  or  title 
to  the  due  performance  of  such  duty,  and  that  there  exists 
no  other  plain,  speedy,  or  adequate  remedy  in  the  ordinary 
course  of  law.  It  does  not  become  a  duty  incumbent  upon 
the  superintendent  to  apportion  school  funds  to  any 
district  until  such  district  has  made  report  to  him,  and 
has  had  school  taught  three  months  during  the  year. 
From  the  alternative  writ  it  does  not  appear  that  a  single 
school  district  of  Lincoln  County  has  complied  with  these 
necessary  prerequisites  to  entitle  it  to  an  apportionment 
at  the  hands  of  the  superintendent.  If  any  have  reported, 
neither  the  court  below  nor  this  court  has  been  advised 
of  it,  and  it  is  not  a  matter  of  which  the  courts  will  take 
judicial  knowledge.  How  can  the  court  say,  then,  that 
the  defendant  has  been  derelict,  when,  under  the  showing 
made,  the  presumption  obtains  that  he  is  discharging  his 
official  duties.  Before  he  can  be  called  upon  to  make  such 
an  apportionment,  it  ought  to  be  shown  that  the  several 
districts  of  Lincoln  County,  or  some  of  them  at  least,  have 
made  report  to  the  superintendent  of  Benton  County  as 
required  by  law:  People  v.  Qlann,  70  111.  232;  Illinois  Canal 
Trustees  v.  People,  12  111.  254,  52  Am.  Dec  488;  Huston 
Railroad  Company  v.  Randolph,  24  Tex.  329;  State  v.  Moore* 
39  Ohio  St  486;  Cincinnati  College  v.  Larue,  22  Ohio  St. 
469;  Martin  v.  Ingham,  38  Kan.  641,  17  Pac.  162,  174. 

2.  It  would  be  a  useless  and  vain  thing  to  require  the 
defendant  to  make  a  distribution  unless  there  were  school 
funds  in  the  county  treasury  subject  to  be  distributed;  or, 
in  other  words,  to  distribute  a  fund  which  had  no  actual 
existence.  The  authorities  are  abundant,  and  apparently 
quite  uniform,  that  where  the  payment  of  money  or  the 
distribution  of  a  fund  by  a  public  officer  is  the  object  in 
view,  it  must  distinctly  appear  that  there  is  a  fund  from 
which  the  desired  payment  can  legally  be  made:  State  v. 
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Otoe  County,  10  Neb.  19,  4  N.  W.  25;  Bedding  v.  £etf,  4Cal. 
333;  State  v.  fffatrfn,  11  Wis.  153;  Miller  v.  State  (Kan.)f  22 
Pac  326;  Pritehard  v.  Woodruff,  36  Ark.  196;  State  v.  Z)fc- 
trict  of  Dubuque,  11  Iowa,  155;  Spelling  on  Extraordinary 
Belief,  §  1647.  As  we  have  seen,  there  are  two  sources 
from  which  the  school  fund  to  be  apportioned  by  the 
superintendent  is  derived, — one  from  the  county  tax,  and 
the  other  from  the  irreducible  school  fund.  No  showing 
is  made  by  the  alternative  writ  that  any  fund  whatever 
has  accumulated  in  the  hands  of  the  county  treasurer  of 
Benton  County  from  either  of  these  sources,  so  that  it  is 
not  apparent  that  there  is  any  fund  in  existence  which  it 
is  the  duty  of  the  defendant  to  apportion  to  the  several 
school  districts  of  Lincoln  County.  The  writ  is  wholly 
defective  in  this  respect,  and  is  insufficient  to  support  the 
proceeding.  Other  questions  were  raised  upon  the  argu- 
ment which  it  is  not  now  deemed  important  to  decide  as 
those  considered  are  decisive  of  the  case.  The  judgment 
of  the  court  below  is  affirmed.  Affirmed. 


[Argued  July  18, 18M ;  decided  January  14, 1806;  rehearing  denied.) 
PATTERSON  v.  BANK  OF  BRITISH  COLUMBIA. 

[8.  C.  88  Pac,  817.] 

Application  or  Payments— Accommodation  Maxxb  of  Pbomissory  Nora. 
—  Where  a  number  of  persons  have  given  their  negotiable  promissory 
notes,  for  the  accommodation  of  the  payee,  to  enable  it  to  obtain  advances 
from  a  bank,  any  one  of  such  note  makers  may  at  any  time  end  his  further 
liability  by  notifying  the  payee  and  the  bank  of  such  desire.  He  thereby 
fixes  his  liability,  and  hia  note,  together  with  the  others,  stands  as  security 
for  the  advances  then  made;  but  he  cannot  claim  in  diminution  of  such 
advances  money  paid  by  the  accommodation  payee  to  the  bank  after  his 
revocation  of  the  accommodation  contract,  where  such  money  is  the  pro- 

Non.— Mr.  Justice  Wolvkbton  concurred  in  the  decree  <i«— it^-g  the  bill,  bat 
upon  different  ground*. 
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oeeds  of  the  business  of  the  payee  conducted  on  money  advanced  on  the 
credit  of  the  remaining  note  makers.  Such  money  should  be  first  applied 
to  the  repayment  of  the  advances  made  after  the  retiring  note  maker  fixed 
his  liability  by  notice. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

This  is  a  suit  commenced  by  T.  Patterson  November 
twenty-sixth,  eighteen  hundred  and  ninety-three,  against 
the  Bank  of  British  Columbia,  the  Portland  Smelting  and 
Refining  Works,  and  twenty  other  defendants,  who  are 
styled  "note  makers,"  to  obtain  an  accounting  between 
the  plaintiff  and  defendant  the  Bank  of  British  Columbia, 
and  to  compel  said  bank  to  surrender  to  plaintiff  a  certain 
promissory  note  given  by  him  February  eighth,  eighteen 
hundred  and  ninety-two,  to  the  Portland  Smelting  and 
Refining  Works  for  the  sum  of  fifty-two  hundred  and 
eighty  one  dollars  and  twenty-nine  cents,  and  by  the 
smelting  company  indorsed  to  the  bank.     The  complaint 

alleges,  in  substance:  That  on  the day  of  February, 

eighteen  hundred  and  ninety-two,  said  Portland  Smelting 
and  Refining  Works  needed  money  to  carry  on  certain 
temporary  experiments  at  its  smelting  works,  and  that,  in 
order  to  enable  it  to  raise  funds  for  said  purpose,  certain 
individuals,  including  the  plaintiff,  mutually  agreed  to 
make  and  did  make  and  deliver  to  said  company  their  sev- 
eral promissory  notes  in  amounts  aggregating  one  hun- 
dred thousand  dollars  dated  the  eighth  day  of  February, 
eighteen  hundred  and  ninety-two,  payable  one  day  after 
date  to  the  order  of  the  Portland  Smelting  and  Refining 
Works.  The  makers'  names  and  the  amounts  of  their 
several  notes  so  made  are  as  follows:  Honeyman,  De 
Hart  &  Co.,  fifty  hundred  and  twenty-eight  dollars  and 
seventy  cents;  E.  A.  Borthwick,  thirty-seven  hundred  and 
ninety-nine  dollars  and  eight  cents;  J.  McCracken,  fifty- 
two  hundred  and  eighty-one  dollars  and  twenty-nine  cents; 
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L.  B.  Sturgis,  twenty-three  hundred  and  eighty-eight  dol- 
lars and  six  cents;  L.  W.  Wallace,  fifty-seven  hundred  and 
sixty-three  dollars  and  forty-nine  cents;  6.  Pope,  fifty 
hundred  and  twenty -eight  dollars  and  seventy  cents;  E.  6. 
Harvey,  fifty  hundred  and  twenty-eight  dollars  and  sev- 
enty cents;  E.  Wolf,  four  hundred  and  eighty-two  dollars 
and  twenty  cents;  G.  W.  Staver,  forty-seven  hundred  and 
ninety-nine  dollars  and  eight  cents;  A.  H.  Johnson,  sev- 
enty-six hundred  and  sixty-nine  dollars  and  thirty-five 
cents;  R.  B.  Knapp,  forty -seven  hundred  and  seventy-nine 
dollars  and  eight  cents;  K.  A.  J.  McKenzie,  forty-seven 
hundred  and  ninety -nine  dollars  and  eight  cents;  John 
Kiernan,  seventy-six  hundred  and  sixty  nine  dollars  and 
thirty -five  cents;  W.  W.  Spaulding,  fifty  hundred  and 
twenty-eight  dollars  and  seventy  cents;  Chas.  Heagle, 
fifty-five  hundred  and  ten  dollars  and  ninety- two  cents; 
J.  Ordway,  forty-seven  hundred  and  ninety-nine  dollars 
and  eight  cents;  J.  C.  Bayer,  four  hundred  and  eighty- 
eight  dollars  and  twenty  cents;  T.  Patterson,  fifty-two 
hundred  and  eighty-one  dollars  and  twenty-nine  cents; 
J.  W.  Cook,  forty-seven  hundred  and  ninety-nine  dollars 
and  eight  cents;  J.  Lotan,  forty-seven  hundred  and  ninety- 
nine  dollars  and  eight  cents,  and  H.  A.  Hogue,  fifty-seven 
hundred  and  sixty-three  dollars  and  forty-nine  cents. 
The  complaint  further  alleges  that  the  company  deposited 
with  said  bank  all  the  aforesaid  promissory  notes  as  col- 
lateral security  for  whatever  overdrafts  might  be  honored 
or  advances  made  by  the  bank  to  said  company,  not  ex- 
ceeding one  hundred  thousand  dollars;  that  this  arrange- 
ment was  to  continue  until  said  note  makers,  or  any  one 
of  them,  the  bank,  or  said  company,  should  signify  a  de- 
sire for  its  termination;  that  on  July  eleventh,  eighteen 
hundred  and  ninety-two,  there  was  due  the  bank  from  the 
said  company  for  money  loaned  upon  the  security  of  said 
notes  the  sum  of  thirteen  thousand  three  hundred  and 


512  Patterson  v.  Bank.  [26  Or. 

eighty-seven  dollars  and  eighty -one  cents,  and  no  more, 
and  that  on  said  date  plaintiff  served  a  notice  upon  the 
bank,  in  writing,  of  which  the  following  is  a  copy: — 

"Portland,  Oregon,  July  11,  1892. 
"George  Good,  Esq*,  Manager  Bank  of  British  Columbia, 
Portland,  Oregon — Dear  Sir:  I  have  to  inform  you  that  I 
will  no  longer  extend  credit  to  the  Portland  Smelting  and 
Refining  Works  Company,  and  referring  to  a  certain  note 
executed  by  me  in  favor  of  that  company  dated  February 
eighth,  eighteen  hundred  and  ninety-two,  for  fifty-two 
hundred  and  eighty-one  dollars  and  twenty-nine  cents 
due  one  day  after,  date,  which  I  understand  has  been  de- 
posited with  other  similar  notes  of  other  individuals  in 
your  bank  as  collateral  security  against  overdrafts  of  that 
company,  I  hereby  notify  you  not  to  make  further  advances 
to  the  company  on  account  of  my  note.  No  consideration 
whatever  passed  to  me  from  the  company  mentioned  for 
the  note  referred  to,  and  it  will  be  observed  that  the  note 
is  now  overdue.  I  have  notified  the  president  of  the  com- 
pany of  my  determination  in  this  matter  and  demanded  an 
adjustment  at  the  bank  so  far  as  my  note  is  concerned  and 
a  return  of  the  note  without  delay. 

"Yours  respectfully,  T.  Patterson. " 

It  is  also  alleged  that  on  the  same  day  a  like  notice  was 
sent  to  John  McCracken,  president  of  the  Portland  Smelt- 
ing and  Refining  Works;  that  since  said  July  eleventh, 
eighteen  hundred  and  ninety-two,  the  said  company  has 
made  payments  to  the  bank  on  account  of  said  loans  ex- 
ceeding the  amount  of  said  balance  of  thirteen  thousand 
three  hundred » and  eighty-seven  dollars  and  eighty -one 
cents,  and  that  there  is  nothing  due  from  said  company  on 
loans,  advances,  or  overdrafts  made  and  honored  by  the 
bank  prior  to  said  July  eleventh,  eighteen  hundred  and 
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ninety-two;  that  since  said  eleventh  day  of  July,  eighteen 
hundred  and  ninety-two,  said  bank  has  threatened  to  make 
other  advances  and  loans  to  the  company  upon  the  security 
of  plaintiff's  note,  and  that  since  February  eighth,  eighteen 
hundred  and  ninety-two,  L.  W.  Wallace,  the  maker  of  one 
of  said  notes,  has  died,  and  another  has  become  insolvent 
The  defendants  answer  collectively,  and  deny  that  the 
arrangement  between  the  makers  of  said  notes,  the  said 
company  and  the  bank  was  to  continue  until  any  one  of 
said  makers  or  the  bank  signified  his  or  its  desire  that  it 
should  terminate,  and  allege  that  prior  to  the  time  of  mak- 
ing and  delivering  said  notes  the  plaintiff  and  the  several 
parties  executing  the  same  were  each  jointly  and  severally 
liable  to  the  extent  of  one  hundred  thousand  dollars  for  ad- 
vances that  were  being  made  and  were  to  be  made  by  the 
bank  to  the  said  company,  and  that  on  said  eighth  day  of 
February,  eighteen  hundred  and  ninety-two,  contempora- 
neously with  the  execution  of  said  notes,  and  as  part  of  the 
transaction,  the  plaintiff  and  said  other  note  makers  en- 
tered into  an  agreement  in  writing,  by  the  terms  of  which 
they  severally  recognized  their  joint  and  several  liability 
to  the  extent  of  one  hundred  thousand  dollars  for  advances 
so  made  and  to  be  made  by  the  bank  to  the  said  company, 
and  thereby  undertook  to  define  the  precise  amount  for 
which  each  was  liable,  stipulating  that  in  the  event  of  de- 
fault on  the  part  of  any  of  said  note  makers  the  remainder 
of  them  would  become  responsible  for  and  indemnify  such 
of  the  guarantors  of  said  one  hundred  thousand  dollars 
for  such  sum  as  any  one  of  them  should  be  compelled  to 
pay  in  excess  of  his  proportion  thereof,  and  thereby  rec- 
ognized the  right  of  the  bank  to  look  to  any  one  or  more 
of  them,  including  the  plaintiff,  for  the  whole  or  any  por- 
tion of  said  one  hundred  thousand  dollars,  and  their  joint 
and  several  liability  therefor;  that  it  was  further  stipc- 

26  Oh,— 65.  • 
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lated  that  said  several  note  makers  were  to  stand  together 
and  not  withdraw  from  said  agreement,  or  endeavor  to 
discharge  themselves  from  liability  on  account  thereof, 
until  the  business  of  said  company  improved  to  such  an 
extent  as  to  enable  it  to  dispense  with  the  said  guaranty, 
and  that  the  fund  thus  provided  for  was  required,  not  only 
for  temporary  experiments,  but  for  the  general  purposes 
of  said  company.  The  defendants  further  deny  that  there 
is  nothing  due  the  bank  for  overdrafts  made  prior  to  July 
eleventh,  eighteen  hundred  and  ninety-two,  and  aver  that 
said  guaranty,  by  the  terms  of  said  agreement,  was  to  be 
a  continuing  one,  and  that  whatever  balance  was  due  the 
said  bank  at  any  particular  time  should  be  covered  and 
secured  by  said  guaranty;  that  there  is  now  due  and  owing 
from  the  said  company  to  the  bank  on  account  of  over- 
drafts the  sum  of  seventy-eight  thousand  eight  hundred 
and  forty  dollars  and  ninety-nine  cents.  The  reply  de- 
nies that  prior  to  February  eighth,  eighteen  hundred  and 
ninety-two,  said  note  makers  were  each  jointly  and  sever- 
ally liable  to  the  extent  of  one  hundred  thousand  dollars, 
etc.,  and  denies  the  legal  effect  of  the  alleged  contempo- 
raneous agreement  of  that  date  claimed  for  it  by  the  de- 
fendants, and  that  there  is  now  due  the  bank  from  the 
company  the  sum  of  seventy-eight  thousand  eight  hun- 
dred and  forty  dollars  and  ninety- nine  cents  or  any  amount 
The  case  was  referred  to  6.  6.  Gammans  to  take  testi- 
mony and  make  report  of  his  findings  of  fact  and  conclu- 
sions of  law. 

It  appears  that  on  June  fourth,  eighteen  hundred  and 
ninety-one,  some  twenty  persons,  stockholders  of  the  com- 
pany, for  the  purpose  of  obtaining  money  from  the  Bank 
of  British  Columbia  with  which  to  carry  on  the  business 
in  which  said  company  was  engaged,  executed  to  said  bank 
a  guaranty  for  the  purpose  of  securing  to  it  the  repay- 
ment of  such  sums  of  money  as  the  said  company  might 
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draw  therefrom,  not  exceeding  the  sum  of  one  hundred 
thousand  dollars,  of  which  the  following  is  a  copy:— 

"  Portland,  Oregon,  June  4,  1891. 
"To  the  Manager  Bank  of  British  Columbia,  Portland — 
Dear  Sir:  In  .consideration  of  advances  of  money  al- 
ready made  or  that  may  hereafter  be  made  from  time  to 
time  by  your  bank  to  the  Portland  Smelting  and  Refining 
Works,  on  overdrawn  account  or  otherwise,  we  hereby 
severally  guarantee  the  due  repayment  of  all  such  ad- 
vances, and  any  interest  that  may  be  due  thereon  at  the 
rate  of  eight  per  cent  per  annum,  to  the  full  amount  set 
opposite  our  respective  names  hereon.  This  guarantee  is 
intended  as  a  continuing  security  to  apply  to  all  future  as 
as  well  as  any  present  indebtedness  of  the  said  Portland 
Smelting  and  Refining  Works  to  the  Bank  of  British  Co- 
lumbia, and  to  continue  until  revoked  by  notice  in  writing, 
and  the  balance  due  you  paid:  John  Kiernan,  five  thousand 
dollars  ($5,000);  Chas.  Hegele,  five  thousand  dollars 
($5,000);  Honey  man,  DeHart  and  Company,  by  E.  J.  De- 
Hart,  president,  five  thousand  dollars  ($5,000);  A.  H. 
Johnson,  five  thousand  dollars  ($5,000);  J.  W.  Cook,  five 
thousand  dollars  ($5,000);  W.  W.  Spaulding,  five  thousand 
dollars  ($5,000);  Kenneth  A.  J.  McKenzie,  five  thousand 
dollars  ($5,000);  A.  E.  Borthwick,  five  thousand  dollars 
( $5, 000 ) ;  James  Lotan,  five  thousand  dollars  ( $5, 000 ) ;  L  R. 
Dawson,  five  thousand  dollars  ($5,000);  6.  W,  Staver,  five 
thousand  dollars  ($5,000);  H.  A.  Hogue,  five  thousand  dol- 
lars ($5,000);  T.  Patterson,  five  thousand  dollars,  ($5,000); 
Edward  G.  Harvey,  five  thousand  dollars  ($5,000);  J.  Mc- 
Cracken,  five  thousand  dollars  ($5,000);  Geo.  Pope,  five 
thousand  dollars  ($5,000);  Julius  Ordway,  five  thousand 
dollars  ($5,000);  F.  Wolf,  five  thousand  dollars  ($5,000); 
J.  C.  Bayer,  five  thousand  dollars  ($5,000);  RR  Knapp, 
five  thousand  dollars  ($5, 000). "  This  document  was  placed 


516  Patterson  v.  Bank.  [26  Or. 

with  the  bank  on  the  day  it  bears  date,  and  continued  to 
remain  there  as  security  against  overdrafts  of  the  smelt- 
ing company  until  February  twelfth,  eighteen  hundred 
and  ninety-two,  when  it  was  withdrawn,  and  individual 
promissory  notes  substituted  as  collateral  security  for  the 
repayment  of  such  overdrafts. 

As  to  all  other  points  in  controversy  the  findings  ef 
the  referee  as  to  the  facts  are  without  question  in  accord- 
ance with  the  proofs.  It  will  suffice  for  a  correct  under- 
standing of  such  facts  that  we  set  forth  herein  findings 
one  to  thirteen  inclusive  of  the  referee's  report  "(1) 
That  on  February  eighth,  eighteen  hundred  and  ninety- 
two,  the  twenty -one  stockholders  of  the  defendant,  the 
Portland  Smelting  and  Refining  Works,  whose  names  are 
subscribed  to  an  agreement  of  even  date,  introduced  into 
testimony  as  < Exhibit  A,'  made  and  delivered  to  said  Port- 
land Smelting  and  Refining  Works,  hereinafter  called  the 
Smelting  Works,  their  several  promissory  notes  for  vari- 
ous amounts,  aggregating  one  hundred  thousand  dollars, 
each  payable  one  day  after  date  to  the  order  of  said  smelt- 
ing works.  (2)  That  shortly  after  the  time  of  giving  of 
said  notes  twenty-one  stockholders  executed  the  agree- 
ment 'Exhibit  A,'  bearing  even  date  with  said  notes,  and 
by  which  the  subscribers  intended  to  express  the  agree- 
ment under  which  their  said  notes  were  so  made  and  de- 
livered, which  agreement  reads  substantially  as  follows: 
'This  agreement  made  and  entered  into  this  eighth  day  of 
February,  eighteen  hundred  and  ninety-two,  between  the 
undersigned,  who  are  stockholders  in  the  Portland  Smelt- 
ing and  Refining  Works,  witnesseth,— Whereas,  in  order 
to  successfully  prosecute  and  carry  on  the  business  of  said 
Portland  Smelting  and  Refining  Works,  it  is  necessary  te 
borrow  for  the  use  of  said  Portland  Smelting  and  Refining 
Works  various  sums  of  money,  and  arrangements  have 
been  made  with  the  Bank  of  British  Columbia,  of  Port' 
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land,  Oregon,  by  which  the  said  bank  will  loan  to  the  said 
Portland  Smelting  and  Refining  Works,  upon  the  credit  of 
the  undersigned  stockholders,  the  sum  of  one  hundred 
thousand  dollars,  or  some  part  thereof;  and  whereas  un- 
der the  agreement  entered  into  with  said  Bank  of  British 
Columbia,  said  bank  has  a  right  to  look  to  any  one  or 
more  of  the  undersigned  for  the  whole  or  any  portion  of 
said  fund  of  one  hundred  thousand  dollars,  and  thereby 
any  one  or  more  of  the  undersigned  may  be  compelled  to 
pay  more  than  his  or  their  proportion  thereof;  now,  in 
consideration  of  the  premises,  and  of  one  dollar  to  each  of 
us  in  hand  paid,  and  in  consideration  of  the  execution  of 
this  agreement,  each  by  the  other,  it  is  mutually  agreed 
between  the  undersigned  that  we  will  become  responsible 
for  and  indemnify  and  reimburse  such  of  the  grantors  to 
the  said  fund  of  one  hundred  thousand  dollars,  to  be  bor- 
rowed from  the  Bank  of  British  Columbia,  such  proportion 
thereof,  to  the  extent  of  our  respective  interests  in  said 
Portland  Smelting  and  Refining  Works,  our  respective  in- 
terests in  said  fund  of  one  hundred  thousand  dollars  being 
as  follows  (here  are  inserted  the  names  of  makers  and 
amount  of  note  given  by  each  as  already  set  forth  herein) : 
for  which  several  sums  we  have  executed  and  delivered  to 
the  Portland  Smelting  and  Refining  Works  our  respective 
promissory  notes,  which  have  been  indorsed  over  to  the 
said  Bank  of  British  Columbia  as  security  for  said  loan 
of  one  hundred  thousand  dollars,  or  any  part  thereof. 
And  in  the  event  that  any  one  of  the  undersigned  shall 
be  compelled  to  pay  more  than  his  due  proportion  of 
any  of  the  moneys  so  borrowed  from  the  Bank  of  British 
Columbia,  we  severally  undertake  to  reimburse  him  to 
the  extent  of  our  proportion  as  hereinbefore  stated. 
Said  agreement  was  signed  and  sealed  by  the  plaintiff  and 
by  the  twenty  defendants  to  this  suit  other  than  the  said 
Bank  of  British  Columbia  and  the  said  smelting  works. 
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(8)  That  plaintiff  was  one  of  the  twenty-one  stockholders, 
and  so  gave  his  note  for  fifty-two  hundred  and  eighty -one 
dollars  and  twenty-nine  cents,  dated  February  eighth, 
eighteen  hundred  and  ninety-two,  and  payable  one  day 
after  date,  to  the  order  of  the  said  Portland  Smelting  and 
Refining  Works.  (4)  That  said  notes  were  so  given  by 
said  twenty-one  stockholders  to  the  said  smelting  company 
without  consideration  passing  from  said  company,  and  with 
the  understanding  that  the  same  were  to  be  used  by  said 
smelting  company  with  the  said  Bank  of  British  Columbia 
as  collateral  security  for  such  overdrafts,  not  to  exceed 
one  hundred  thousand  dollars,  as  the  said  bank  might 
make  to  said  smelting  company,  and  the  said  notes  were 
all  so  used  with  the  said  bank,  and  so  received  by  the  said 
bank.  (5)  That  the  purpose  for  which  said  loan  was  ob- 
tained from  said  bank  was  to  prosecute  and  carry  on  the 
business  of  said  smelting  company,  and  no  agreement  was 
made  as  to  the  particular  direction  in  which  the  money  re- 
ceived thereon  was  to  be  used,  nor  for  the  length  of  time 
that  the  liability  of  the  makers  of  said  notes  should  con- 
tinue, nor  as  to  whether  or  not  the  same  was  to  be  used 
in  carrying  on  temporary  experiments  or  as  a  permanent 
working  capital.  (6)  That  the  purpose  of  said  agreement 
between  the  said  twenty-one  makers  of  said  notes  was 
to  indemnify  any  one  or  more  of  them  from  paying  more 
than  his  proportional  part  of  any  overdraft  allowed  by 
said  bank  to  said  smelting  company.  (7)  That  on  July 
eleventh,  eighteen  hundred  and  ninety-two,  plaintiff  no- 
tified said  bank,  and  also  said  smelting  company,  to  make 
no  further  advances  to  said  smelting  company  on  account 
of  his  note,  as  he  would  no  longer  extend  credit  to  said 
smelting  company;  that  no  consideration  passed  to  him 
from  said  company  for  said  note;  that  he  demanded  an  ad- 
justment as  far  as  his  note  was  concerned,  and  demanded 
the  return  thereof.     Said  notice  to  said  smelting  company 
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was  addressed  to  its  president,  John  McCracken,  as  such. 
(8a)  There  is  no  evidence  tending  to  show  that  plaintiff  at 
any  time  notified  any  other  of  the  note  makers  than  said 
John  McCracken  that  he  would  no  longer  extend  his  credit 
to  said  smelting  company  as  aforesaid.  (8)  That  at  the 
time  said  notices  were  given  said  smelting  company  had 
overdrawn  its  account  at  said  bank  fourteen  thousand 
three  hundred  and  fifty-six  dollars  and  six  cents,  said  over- 
draft being  allowed  by  said  bank  upon  the  credit  of  said 
smelting  company  and  said  twenty-one  notes,  particularly 
the  latter.  (9)  That  after  the  giving  of  said  notices,  and 
prior  to  the  commencement  of  this  suit,  said  smelting 
company  had  deposited  in  said  bank  to  the  credit  of  its 
said  overdrawn  account  seventeen  thousand  five  hundred 
and  thirty-four  dollars  and  seventy-six  cents.  (10)  That 
at  no  time  prior  to  the  commencement  of  this  suit  were  the 
payments  and  deposits  aggregating  said  seventeen  thou- 
sand five  hundred  and  thirty-four  dollars  and  seventy-six 
cents,  or  any  of  the  same,  specially  applied  or  directed  to 
be  applied  by  either  said  bank  or  said  smelting  company 
to  any  particular  portion  of  the  indebtedness  of  said  smelt- 
ing company  to  said  bank.  (11)  That  since  said  notices 
were  so  given  said  bank  has  advanced  to  said  smelting 
works,  upon  its  credit  and  upon  the  credit  of  said  twenty. 
one  notes,  large  sums  of  money,  the  balance  due  in  March 
from  said  company  to  said  bank  being  nearly  sixty  thou- 
sand dollars.  (12)  That  said  moneys  were  so  advanced 
upon  open  account,  payable  at  the  pleasure  of  the  bank, 
and  said  bank  was  under  no  obligation  to  make  to  said 
smelting  works  any  advances.  (18)  That  since  the  said 
notes  were  so  taken  by  said  bank  some  of  the  makers 
thereof  have  become  financially  irresponsible,  and  one 
has  died." 

The  conclusions  of  law  were  favorable  to  plaintiff,  and 
upon  motion  a  decree  was  rendered  in  his  favor  and 
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against  the  defendant  the  Bank  of  British  Columbia,  but 
dismissing  the  complaint  as  to  the  other  defendants,  from 
which  decree  the  bank  appeals.  Reversed. 

Opinion  by  Mr.  Justice  Wolverton. 

Plaintiff's  contention,  tersely  stated,  is  that  he  is  an 
accommodation  maker,  and  as  such  he  executed  his  note 
for  fifty-two  hundred  and  eighty-one  dollars  and  twenty- 
nine  cents  to  the  Portland  Smelting  and  Refining  Works, 
without  consideration,  for  the  purpose  of  giving  the  smelt- 
ing company  credit  with  the  Bank  of  British  Columbia; 
that  said  note  having  been  indorsed  to  the  bank  as  collat- 
eral security  for  advances  made  and  to  be  made  to  the 
said  company  upon  its  checks  and  overdrafts,  he  had  a 
legal  right  to  revoke  his  accommodation  contract  by  notice 
to  the  bank  and  the  company;  that  he  did  give  notice  to 
the  bank  and  to  the  said  com  pay  July  eleventh,  eighteen 
hundred  and  ninety- two;  that  the  company  had  then  over- 
checked  or  overdrawn  its  account  with  the  bank  in  the 
sum  of  fourteen  thousand  three  hundred  and  fifty -six  dol- 
lars and  six  cents,  but  that  subsequently,  and  prior  to  the 
commencement  of  this  suit,  the  company  had  deposited 
divers  sums  with  the  bank  aggregating  seventeen  thousand 
five  hundred  and  thirty -four  dollars  and  seventy-six  cents; 
that,  notwithstanding  the  company  had  at  the  commence- 
ment of  this  suit  overdrawn  its  account  with  the  bank  in 
the  sum  of  seventy-one  thousand  one  hundred  and  thirty- 
three  dollars  and  sixteen  cents,  he  was  entitled  to  have  the 
said  deposits  applied  in  discharge  of  the  oldest  items  in 
the  account,  and  that  the  indebtedness  to  the  bank  on  July 
eleventh,  eighteen  hundred  and  ninety-two,  was  extin- 
guished thereby,  and  that,  therefore,  having  duly  revoked 
his  accommodation  contract,  he  is  entitled  to  have  his 
paper  returned  to  him. 
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Two  questions  arise  here,  and  we  will  consider  them  in 
their  inverse  order.  By  arrangement  with  the  bank,  ad- 
vances were  made  upon  the  overchecks  or  overdrafts  of 
the  smelting  company.  At  the  end  of  every  month  inter- 
est was  charged  up  by  the  bank  at  the  rate  of  eight  per 
cent  upon  these  advances.  The  items  upon  the  debit  side 
of  the  account  were  numerous,  extending  through  a  period 
commencing  December  thirty-first,  eighteen  hundred  and 
ninety-one,  to  March  twenty-seventh,  eighteen  hundred 
and  ninety-three.  Upon  the  other  hand,  the  company 
from  time  to  time  had  deposited  with  the  bank  divers  sums 
of  money,  which  were  placed  to  the  credit  of  the  smelting 
works'  account  as  they  were  deposited.  Twice  during 
said  time  balances  were  struck  in  the  account,  and  brought 
down.  These  transactions  between  the  company  and  the 
bank  constituted  an  open,  running,  or  current  account: 
1  Morse  on  Banks  and  Banking,  §  289.  Where  payments 
are  made  generally  upon  an  open  current  account,  and  by 
tho  creditor  placed  to  the  credit  of  such  account  in  the 
usual  course  of  business,  there  being  no  special  applica- 
tion made  of  the  payment  either  by  debtor  or  creditor,  the 
rule  is  that  the  law  will  apply  the  payments  to  the  oldest 
items  upon  the  account:  McDonald  v.  The  Tom  Lysle,  48 
Fed.  690;  Lazarus  v.  Friedheim  (Ark.),  11  S.  W.  518;  Janes 
v.  United  States,  7  How.  687.  Mr.  Justice  Story,  in  United 
States  v.  Kirkpatrick,  9  Wheat  720,  says:  "The  general 
doctrine  is  that  the  debtor  has  a  right,  if  he  pleases,  to 
make  the  appropriation  of  payments;  if  he  omits  it,  the 
creditor  may  make  it;  if  both  omit  it,  the  law  will  apply 
the  payments  according  to  its  own  notions  of  justice.  It 
is  certainly  too  late  for  either  party  to  claim  a  right  to 
make  an  appropriation  after  the  controversy  has  arisen, 
and,  a  fortiori,  at  the  time  of  the  trial.  In  cases  like  the 
present,  of  long  and  running  accounts,  where  debits  and 
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credits  are  perpetually  occurring,  and  no  balances  are 
otherwise  adjusted  than  for  the  mere  purpose  of  making 
rests,  we  are  of  opinion  that  payments  ought  to  be  applied 
to  extinguish  the  debts  according  to  the  priority  of  time: 
so  that  the  credits  are  to  be  deemed  payments  pro  tanto  of 
the  debts  antecedently  due."  To  the  same  effect  is  Steen- 
berger  v.  Gowdy,  98  Ky.  146,  19  S.  W.  187.  It  seems  to  be 
the  common-law  rule  that  the  law  applies  partial  pay- 
ments in  matters  of  running  accounts  to  those  items  that 
are  the  most  precarious;  and  as  the  first  items  of  the  ac- 
count may  be  first  barred  by  the  statute  of  limitations,  the 
partial  payments  must  be  applied  to  them,  in  the  absence 
of  an  agreement  or  undertaking  to  the  contrary.  See 
also  Field  v.  Holland,  1  Am.  Lead.  Cases,  358.  So  that  in 
the  present  case  the  payment  of  the  seventeen  thousand 
five  hundred  and  thirty -four  dollars  and  seventy-six  cents 
made  subsequent  to  July  eleventh,  eighteen  hundred  and 
ninety-two,  would  by  law  be  applied  to  the  extinguishment 
of  the  amount  due  the  bank  upon  that  date. 

And  now  as  to  the  second  proposition.  An  accommoda- 
tion maker  of  a  promissory  note,  who  has  executed  the 
same,  without  consideration,  for  the  purpose  of  giving  the 
payee  credit  with  a  third  party,  may,  before  the  note  is 
negotiated  or  comes  into  the  hands  of  a  third  person  for 
value,  revoke  his  accommodation  contract,  and  recall  his 
paper.  The  validity  of  such  paper  is  sustained  upon  the 
principle  that  where  a  person,  for  the  accommodation  of 
another,  holds  himself  out  to  the  world  by  his  signature 
to  be  obligated  to  that  other,  he  will  not  be  heard  to  deny 
his  obligation  for  want  of  consideration.  By  affixing  his 
signature  he  loans  his  credit,  to  the  extent  of  the  note,  for 
the  benefit  of  the  payee,  without  restriction.  It  is  requi- 
site, however,  in  order  to  give  the  paper  vitality,  that  it 
be  negotiated.  Hence  the  accommodation  party,  before 
his  paper  has  passed  into  the  hands  of  a  third  person  in 
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due  coarse  of  business  for  value,  may  withdraw  his  lia- 
bility and  rescind  his  engagement:  2  Randolph  on  Com- 
mercial Paper,  §  474;  1  Daniel  on  Negotiable  Instruments, 
§  191;  Dogan  v.  Dubois,  2  Rich.  Eq.  85;  Macy  v.  Kendall,  38 
Mo.  164.  This,  however,  does  not  comprehend  the  whole 
proposition  upon  which  plaintiffs  contention  is  based. 
His  paper  has  been  negotiated,  and  he  is  seeking  now  to 
relieve  himself  from  his  obligation  or  liability  after  it  has 
been  endued  with  vitality  by  passing  into  the  hands  of 
the  bank  for  value  and  in  the  usual  course  of  business. 
Whether  he  has  relieved  himself  or  not  by  notice  to  the 
bank  and  said  company  involves  the  examination  of  other 
propositions. 

The  note  in  question,  with  all  the  other  notes,  passed 
into  the  hands  of  the  bank  as  a  pledge,  as  collateral  se- 
curity for  future  advances  to  be  made  from  time  to  time  to 
the  smelting  company,  not  exceeding  the  sum  of  one  hun- 
dred thousand  dollars.  These  notes  were  not  pledged  for 
any  definite  or  certain  time,  nor  for  any  definite  amount, 
so  that  it  did  not  exceed  one  hundred  thousand  dollars. 
The  bank  had  a  mutual  running  account  with  the  smelting 
works,  which  varied  from  day  to  day,  according  to  the 
transactions  between  them;  sometimes  the  amount  due  the 
bank  would  be  small,  at  other  times  large.  The  smelting 
company  had  a  continuing  credit  with  the  bank,  which 
was  based  upon  and  supported  by  the  note  in  question, 
together  with  the  other  notes  so  pledged.  The  bank  had 
notice  at  the  time  that  the  notes  were  all  executed  solely 
for  the  accommodation  of  the  smelting  company,  and  for 
a  specified  purpose,  that  of  securing  the  bank  for  future 
advances  to  the  company.  Could  this  continuing  credit 
be  terminated,  and  the  liability  of  plaintiff  fixed,  by  notice 
to  the  bank  and  the  smelting  company?  If  all  the  note 
makers  were  acting  in  unison  in  giving  notice  and  demand- 
ing a  cessation  of  credit,  I  can  see  no  good  reason  why  the 
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bank  would  not  be  bound  to  take  cognizance  of  such  notice 
and  demand,  and  thereafter  deal  with  the  smelting  com- 
pany upon  its  own  credit,  assimulating  the  makers  to  that 
ef  guarantors  under  a  continuing  guaranty.  Such  a 
guaranty  is  revocable  at  any  time  by  notice,  but  in  so  far 
as  the  guaranty  has  been  acted  upon  the  notice  is  without 
effect  "A  promissory  note  pledged  before  maturity  as 
collateral  security  for  future  advances,  is  good  in  the 
creditor's  hands  for  all  advances  made  before  he  has  notice 
of  equities  between  the  original  parties;  but  not  for  ad- 
vances made  after  such  notice,  unless  the  creditor  at  the 
time  of  taking  the  security  bound  himself  to  make  ad- 
vances to  a  definite  amount":  Jones  on  Pledges,  §  106; 
Brandt  on  Suretyship  and  Guaranty,  §  134;  Offord  v.  Davies, 
12  C.  R  (N.  S.),  748;  Agawam  Bank  v.  Strever,  18  N.  Y.  513. 
These  note  makers  are  all  principals  upon  the  face  of 
the  notes,  and  their  engagements  are  several,  not  joint, 
nor  joint  and  several;  but,  as  between  themselves,  they 
are  sureties,  made  so  by  virtue  of  the  collateral  written 
contract  entered  into  by  them,  the  material  part  of  which 
is  as  follows:  "It  is  mutually  agreed  between  the  under- 
signed that  we  will  become  responsible  for  and  indemnify 
and  reimburse  such  of  the  guarantors  to  said  fund  of  one 
hundred  thousand  dollars,  such  proportion  thereof,  to  the 
extent  of  our  respective  interests  in  said  Portland  Smelt- 
ing and  Refining  Works,  *  *  *  and  in  the  event  that 
any  one  of  the  undersigned  shall  be  compelled  to  pay  more 
than  his  due  proportion  of  any  of  the  moneys  so  borrowed 
from  the  Bank  of  British  Columbia,  we  severally  under- 
take and  agree  to  reimburse  him  to  the  extent  of  our  pro- 
portion as  herein  above  stated."  But  plaintiff,  a  single 
one  of  these  numerous  note  makers,  has  endeavored  to 
fix  his  individual  liability,  and  to  stay  the  credit  created 
by  his  note.  In  considering  this  question  the  fact  must 
not  be  lost  sight  of  that  this  is  a  proceeding  by  plaintiff  to 
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obtain  possession  of  the  note,  and  to  terminate  all  liability 
thereon,  which,  if  successful,  would  sever  his  relations 
with  the  bank,  thereby  relieving  himself  from  liability  in 
the  first  instance,  and,  while  the  right  of  the  other  note 
makers  would  probably  remain  to  enforce  contribution, 
should  occasion  arise  under  the  contract,  this  is  not  the 
spirit  of  the  agreement,  and  it  would  be  inequitable  and 
unjust  to  permit  the  correlative  relationship  and  liability 
of  the  parties  thereto  to  be  thus  changed  or  severed.  The 
other  note  makers  were  at  least  entitled  to  notice  of  plain- 
tiffs intention  to  terminate  his  liability  for  further  ad- 
vances by  the  bank,  so  that  they  could,  if  desired,  require 
an  accounting  at  once,  and  a  settlement  of  the  whole  busi- 
ness upon  equal  equities.  It  follows  that  the  notice  given, 
and  the  subsequent  transactions  at  the  bank,  were  not 
sufficient  to  relieve  plaintiff  of  his  liability,  or  to  entitle 
him  to  the  surrender  and  possession  of  his  note. 

The  plaintiff  claims,  however,  that  the  commencement 
of  this  suit  was  equivalent  to  notice  to  the  other  note 
makers,  and  that  since  it  is  ascertained  that  on  the  twenty- 
sixth  day  of  November,  eighteen  hundred  and  ninety-two, 
the  day  upon  which  the  complaint  was  filed  herein,  there 
was  a  balance  due  the  bank  of  seventy -one  thousand  one 
hundred  and  thirty-three  dollars  and  sixteen  cents,  and 
that  since  said  date  and  the  twenty-fifth  day  of  March, 
eighteen  hundred  and  ninety- three,  "the  time  Mr.  Good 
gave  his  testimony,"  the  smelting  company  deposited  the 
sum  of  ninety  thousand  and  eighty-sever*  dollars  and  sixty 
cents,  or  eighteen  thousand  nine  hundred  and  fifty-four 
dollars  and  forty -four  cents  more  than  was  necessary  to 
extinguish  the  amount  owing  to  the  bank  at  the  time  this 
suit  was  commenced.  Were  this  position  tenable,  the 
amount  of  plaintiff's  liability  and  the  corresponding  lia. 
bility  of  the  other  note  makers  would  be  dependent  upon 
the  time  when  the  testimony  was  rendered  as  to  the  con- 
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dition  of  the  account  at  the  bank.  This  might  be  within 
a  few  days,  or  it  might  be  after  a  year  or  two,  so  that  it 
would  be  problematical  whether  plaintiff  had  or  had  not  a 
cause  of  suit  at  the  time  of  its  commencement  A  party's 
cause  of  suit  must  be  complete,  and  his  status  and  that  of 
the  defendants  fixed,  at  the  time  suit  is  instituted,  and 
whether  he  has  a  cause  of  suit  or  not  is  measured  by  Ike 
relation  of  the  parties  at  that  time.  There  is  a  class  of 
cases  wherein  it  is  held  that  the  commencement  of  an  ac- 
tion or  suit  is  equivalent  to  a  demand,  but  we  are  unable 
to  find  among  the  authorities  any  case  in  which  it  is 
deemed  equivalent  to  notice.  Where  notice  is  required,  it 
is  a  condition  precedent  to  the  bringing  of  suit,  and  no 
suit  or  action  can  be  maintained  without  it  To  hold  that 
the  bringing  of  a  suit  is  equivalent  to  notice  would  be  to 
dispense  entirely  with  the  very  prerequisite  thereof.  The 
decree  of  the  court  below  is  reversed,  and  the  complaint 
dismissed.  Reversed. 

Mr.  Chief  Justice  Bean,  concurring. 

The  solution  of  the  questions  involved  in  this  cause 
has  been  attended  with  much  difficulty,  and,  although  the 
conclusion  arrived  at  was  reached  after  careful  considera- 
tion, I  feel  conscious  that  its  correctness  is  not  entirely 
free  from  doubt.  As  at  present  advised  1  concur  in  the 
result  reached  by  Mr.  Justice  Wolverton,  but  on  differ- 
ent grounds.  I  am  inclined  to  think  that  the  notice  of  the 
plaintiff  to  the  defendant  bank  on  July  eleventh,  eighteen 
hundred  and  ninety -two,  fixed  his  liability,  and  his  note, 
together  with  the  notes  of  all  the  other  defendants,  stood 
as  security  for  the  amount  then  due  the  bank  from  the 
smelting  company.  But  I  do  not  think  that  he  is  entitled, 
under  the  doctrine  of  the  application  of  payments,  to  the 
benefit,  in  a  court  of  equity,  of  the  money  paid  to  the 
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bank  by  the  smelting  company  after  that  date,  for  the  rea- 
son that  ii  was  the  proceeds  of  the  business  of  the  smelt- 
ing company,  conducted  on  money  advanced  by  the  bank 
on  the  credit  of  the  other,  note  makers,  and,  therefore, 
should  in  equity  and  fair  dealing  be  applied  first  to  a  re- 
payment of  the  money  so  advanced.  I  am  authorized  to 
say  that  Mr.  Justice  Moore  concurs  in  these  views. 

Reversed. 


[Argued  November  5;  decided  December  17, 1894;  rehearing  denied.] 
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1.  Pleading— Demurrer. — The  general  rale  that  on  the  hearing  of  a  de- 

murrer all  the  allegations  of  the  pleading  demurred  to  most  be  taken  as 
true  is  limited  to  allegations  of  fact,  and  does  not  apply  to  statements  of 
conclusions  or  of  law.    The  probative  facts  alone  are  admitted. 

2.  Conspiracy — Trades  Unions— Public  Policy. — At  one  time  it  was  held 

by  the  courts  that  combinations  of  workmen  to  effect  a  desired  end  were 
illegal  and  indictable,  but  the  later  authorities,  both  English  and  Ameri- 
can, agree  that  trades  unions,  in  the  ordinary  acceptation  of  that  term,  are 
not  unlawful  combinations,  so  long  as  they  do  not  resort  to  acts  of  vio- 
lence, or  endeavor  to  accomplish  some  end  that  is  contrary  to  public  pol- 
icy. It  is  then  not  illegal,  per  «e,  for  a  union  t#  adopt  and  endeavor  to 
maintain  a  scale  of  wages,  or  to  endeavor  to  limit  and  regulate  the  em- 
ployment of  apprentices. 

&  Conspiracy— Labor  Organizations.— Trades  unions  and  labor  organiza- 
tions generally,  like  all  voluntary  associations,  must  depend  for  their  mem- 
bership upon  the  willing  consent  of  each  member,  and  they  may  not  resort 
to  violence,  threats,  intimidation,  or  other  compulsory  means  to  enforce 
obedience  to  their  rules  and  regulations. 

4.  Simms— Trades  Unions.— A  "strike1'  among  workmen  is  not  per  $e  ille- 
gal or  criminal,  though  it  may  become  both  by  the  means  employed  to 
enforce  its  objects.  Workmen  may  quit  the  service  of  an  employer,  either 
singly  or  in  a  body,  as  they  may  see  fit,  and  they  may  not  be  either  en- 
joined or  prosecuted  for  so  doing,  unless  the  end  to  be  attained  or  the 
means  used  to  attain  it  be  unlawful. 

&  Trades  Unions— Unlawful  Conspiracy— Code,  g  1883.— The  action  of 
the  executive  committee  of  a  labor  union  in  going  to  an  establishment  and 


«  So 
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directing  the  members  of  the  onion  at  work  there  to  cease  their  work, 
wrier  penalty  of  being  dealt  with  according  to  the  rules  of  the  union,  is 
not,  in  the  absence  of  intimidation  or  violence,  unlawful  under  section 
18K  of  Hill's  Code,  making  it  a  misdemeanor  for  any  one  by  force,  threats, 
er  intimidation  to  prevent,  or  attempt  to  prevent,  any  employe  from  con* 
Mooing  his  work. 

6.  CbvTL  Liability  or  Tbadeb  Unions— Brora— In junction.— Although  it 

k  not  a  crime  under  the  statutes  of  Oregon  for  several  persons  to  combine 
or  conspire  to  do  some  injury  to  the  public  or  to  some  individual,  such 
conduct  is  perse  wrongful,  and  the  persons  guilty  thereof  may  still  subject 
themselves  to  civil  liabilities.  Thus,  if  several  persons  conspire  and  com- 
bine to  injure  or  destroy  another's  business,  and  it  appears  that  the  injury 
is  imminent  and  will  be  irreparable  to  the  suitor,  the  conspirators  will  be 
restrained  by  injunction,  though  their  acts  may  not  violate  any  statute- 

7.  Injunction  Against  Boycott.— Allegations  by  plaintiff  that  the  members 

of  a  certain  trades  union  conspired  to  compel  him  to  submit  to  the  union's 
dictation  upon  pain  of  being  boycotted  in  business;  that  the  union's  exec- 
utive committee  entered  his  premises  without  license,  and  ordered  his  em- 
ployes to  strike,  and  that  subsequently  the  union  ordered  another  strike, 
both  which  orders  were  obeyed;  that  defendant  induced  the  city  council, 
with  threats  of  boycott  at  the  polls,  to  reject  plaintiff's  bid  for  the  city 
printing,  although  the  bid  was  the  lowest  made;  that  defendant  threatened 
to  boycott  plaintiff's  customers  if  they  patronized  him,  on  account  of  which 
he  lost  one  customer,  and  will  lose  another;  and  that  defendant  circulated 
the  fact  of  such  strikes  by  posting  notices  thereof  in  numerous  places,  al* 
committed  within  a  period  of  ten  months,  to  the  past  injury  and  future 
danger  of  plaintiff's  business,  do  not  show  such  a  wicked  and  persistent 
persecution  of  plaintiff  or  its  business  as  to  justify  an  injunction,  for  it 
does  not  seem  that  under  all  the  circumstances  the  injury  will  be  irrepar- 
able. 
S.  Puuding  Facts.—  A  complaint  should  always  state  the  facts  which  plain* 
tiff  thinks  justify  the  relief  asked,  and  not  the  pleader's  conclusions,  so 
that  the  court  may  determine  whether  the  relief  asked  is  appropriate  to 
the  existing  conditions. 

9.  Injunction  Against  Conspiracy*— Boycott.— A  court  of  equity  will  not 
hesitate  to  issue  an  injunction  for  the  protection  of  property  rights  against 

•  A  series  of  five  cases  presenting  various  phases  of  the  general  subject  of  con- 
spiracies by  workmen,  boycotts  and  strikes,  as  modified  by  the  writ  of  injunction,  is 
published  in  19  L.  R.  A.  pp.  881-412.  In  Ooeur  dTAlene  Mining  Oompany  v.  Miner*  Union, 
19  L.  R.  A.  882, 51  Fed.  260,  the  court  sustained  an  Injunction  restraining  intimidating 
words  and  acts  by  an  association  of  workmen  which  tended  to  hinder  other  employes 
from  working  for  certain  employers,  and  thereby  prevent  these  employers  from  carry- 
ing on  their  business;  and  before  that  courts  had  enjoined  the  publication  of  poso 
en,  notices,  circulars,  etc.,  issued  in  pursuance  of  a  boycott  declared  by  a  labor  union 
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irreparable  damage  by  wrongdoers,  yet  it  is  always  a  delicate  step  to  take, 
and  the  court  ought  to  be  fully  satisfied  that  some  right  is  about  to  be  de- 
stroyed or  irreparably  and  lastingly  injured,  and  that  the  danger  is  pressing 
and  imminent. 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

The  plaintiff  was  incorporated  on  March  twenty-first, 
eighteen  hundred  and  ninety- one,  and  is  engaged  in  the 
business  of  lithographing,  engraving,  printing,  and  pub- 
lishing journals,  newspapers,  etc.  The  Multnomah  Typo- 
graphical Union  is  an  unincorporated  voluntary  associa- 
tion, of  which  the  defendant  George  Howell  is  president. 
The  defendants  J.  M.  Maxwell,  John  Rhodes,  Nat  L.  Cas- 
sady,  J.  C.  Gallagher,  M.  Goughler,  L.  B.  Johnson,  and 
Hugh  Glen  are  members  of  the  present,  executive  com- 
mittee, of  which  Maxwell  is  chairman,  and  E.  De  Yar- 
mand,  L.  Statham,  J.  Jordan,  John  Filbin,  Geo.  F.  Halsey, 
and  M.  A.  Lundwall  are  ex-members  of  the  same  commit- 
tee. The  object  of  the  association,  as  declared  by  the 
preamble  to  its  constitution,  is  in  part  to  establish  and 
maintain  an  equitable  scale  of  wages,  and  to  protect  its 
members  from  sudden  or  unreasonable  fluctuations  in  the 
rate  of  compensation  for  their  labor,  and  to  protect  just 
and  honorable  employers  from  the  unfair  competition  of 
unscrupulous  and  unreliable  rivals,  to  defend  their  rights 
and  advance  their  interests  as  workmen,  to  create  an 
authority  whose  seal  shall  constitute  a  certificate  of  char- 
acter, intelligence,  and  skill,  to  foster  fellowship  and 
brotherhood,  to  aid  the  destitute  and  unfortunate,  and 

against  the  complainant.  See  Casey  ▼.  CtnHnnaH  Typographical  Union,  45  Fed.  185, 12 
L.  R.  A.  198,  where  there  is  an  extensive  note  discussing  boycotts,  conspiracies,  intimi- 
dation of  employes,  and  the  rights  ef  workmen  In  choosing  employment  The  cases 
•f  Arthur  t.  Oocet,  2f  I*  R.  A.  414,  88  Fed.  327;  State  ▼.  QUdden,  8  Am.  St.  Bep.  28, 65 
Own.  46;  and  Sherry  y.  Mfcms,  9  Am.  it.  Rep.  €89, 147  If  ass.  212,  are  interesting  in  this 
connection.  In  the  last  named  case  am  injunction  was  issued  restraining  defendants 
from  gathering  in  crowds  abent  plaintiff's  place  of  business,  and  interfering  with  hm 
workmen,  either  at  the  shop  or  en  their  way  to  and  ftom  work.    MwrdoA  t.  WmUrnr,  84 

28  On.— 67. 
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to  encourage  the  principle  and  practice  of  conciliation 
and  arbitration  in  the  settlement  of  differences  between 
labor  and  capital.  The  membership,  consisting  of  about 
two  hundred,  is  confined  to  printers,  and  includes  only 
persons  directly  employed  in  printing  books,  newspapers, 
etc.,  such  as  compositors,  proof-readers,  foremen,  press- 
men, and  stereotypers,  Section  1,  article  XV  of  the  con- 
stitution, provides  that  when  a  vote  is  taken  in  the  union 
on  ordering  a  strike,  on  a  reduction  of  a  scale,  alteration 
of  a  scale,  or  any  dispute  as  to  the  construction  of  a  scale, 
*  *  *  it  must  be  by  ballot,  etc. ;  and  section  2  provides 
that  no  person  shall  be  allowed  to  vote  for  or  against  a 
strike  unless  he  shall  have  been  a  member  in  good  stand- 
ing for  six  months  prior  to  the  ballot.  A  scale  of  wages 
has  been  adopted,  and  made  a  part  of  the  constitution. 
The  bylaws,  among  other  things*  provide  as  follows: — 

4 'Section  1,  article  VI.  Each  newspaper  office  employ- 
ing less  than  twenty -five  men  in  its  composing  room  shall 
be  entitled  to  one  apprentice.  Where  twenty-five  or  more 
are  employed,  two  apprentices  shall  be  allowed.  Each 
job  office  shall  be  entitled  to  one  apprentice.  In  offices 
employing  five  journeymen  on  an  average,  two  appren- 
tices may  be  employed. 

"Section  1,  article  VTII.  Any  member  failing  to  comply 
with  the  constitution,  bylaws  and  other  established  regu- . 
lations  of  this  union,  or  guilty  of  the  wilful  violation  of 
any  boycott  adopted  by  the  union,  the  International  Typo- 
graphical Union,  or  any  trades  or  labor  unions  repre- 
sented by  the  delegates  in  a  trades  assembly  in  which  this 

Am.  St.  Rep.  878, 152  Pa.  8t  686,  U  a  similar  case.  The  latest  adjudication*  on  the  sub- 
ject are  Barr  t.  Suez  Trades'  OmncU  (N.  J.),  80  Atl.  881.  where  an  association  of  labor 
unions  was  enjoined  from  oeotkKilng  a  boycott  against  the  Newark  Times,  after  a 
particularly  full  and  careful  discussion  of  the  limits  within  which  a  boycott  may 
safely  be  carried  on;  and  Continental  Insurance  Company  v.  Board  •/  ttoderwriten,  €7 
Fed.  310,  where  the  eonrt  refused  to  enjoin  a  combination  of  fire  Insurance  agents  te 
regulate  rates  so  long  se  threats  and  intimidation  were  not  used  against  plaintiff. 

The  Supreme  Court  of  the  United  States  has  recently  decided  thai  the  federal 
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union  is  represented  *  *  *  shall  be  punished  by  fine, 
reprimand,  suspension,  or  expulsion. 

•  'Section  2.  Any  member  accepting  work  in  any  office 
where  the  hands  have  struck  on  any  question  involving 
the  regulations  of  this  union,  the  union  having  ordered 
such  strike,  and  who  shall  refuse  to  cease  work  when 
ordered  by  the  president  or  executive  committee,  shall  be 
suspended  or  expelled,  as  may  be  determined  by  two 
thirds  of  the  members  voting." 

These  facts  appear  from  the  complaint,  in  which  the 
following  grounds  for  relief  are  also  in  substance  alleged: 
That  plaintiff  has  an  expensive  plant,  and  has  acquired  a 
lucrative  and  remunerative  business;  that  about  sixteen 
months  after  plaintiff  had  established  itself  in  business 
it  ascertained  that  its  employes  were  being  interviewed 
by  the  defendants  and  their  associates,  and  that  its  busi- 
ness was  being  injuriously  interf erred  with  by  them;  that 
the  plaintiff  and  its  officers  have  heretofore  refused  to  sub- 
mit to  all  the  laws,  rules,  and  regulations  of  the  union, 
or  to  permit  the  union  to  dictate  the  mode  and  manner  in 
which  it  shall  conduct  its  business;  and  that  for  this  rea- 
son the  executive  committee  and  the  officers  and  members 
of  the  union  combined  and  conspired  to  compel  a  compli- 
ance with  such  rules  and  regulations,  and  a  submission  to 
the  dictates  of  the  union  in  that  respect,  upon  pain  of 
being  boycotted  in  its  business.  The  plaintiff  had  in  its 
employ  a  number  of  the  members  of  the  union  and  other 
persons,  among  whom  was  a  messenger  boy,  engaged  in 
putting  in  order  the  odds  and  ends  of  the  office,  whose 

courts  have  power  to  issue  Injunctions  to  prevent  interference  with  the  transmission 
of  the  mails  and  with  interstate  commerce,  ( In  re  Debt,  15  Sup.  CI  900.)  the  court 
placing  its  decision  on  the  broad  ground  that  the  government  of  the  United  States  is 
supreme  within  its  territory,  and  in  the  exercise  of  those  powers  granted  to  It  by  the 
constitution  may  appeal  to  the  ciril  courts  for  an  inquiry  and  determination  as  to 
whether  the  transmission  of  interstate  commerce  and  the  mails  hare  been  obstructed, 
and  if  such  is  the  case,  or  seems  Imminent,  to  invoke  the  power  of  its  courts  by  injunc- 
tion to  prevent  or  remove  the  obstruction,  and  that  the  jurisdiction  of  equity  in  such 
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time  was  not  fully  occupied,  which  boy  the  executive  com- 
mittee demanded  should  be  dismissed  from  service,  and, 
upon  being  refused,  wHhout  license  or  any  lawful  business, 
entered  the  premises  of  plaintiff,  and  ordered  all  the  mem- 
bers of  the  union  then  and  there  to  cease  working  for 
plaintiff,  under  .penalty  of  being  dealt  with  in  accordance 
with  the  rules  and  regulations  of  the  union;  that  the 
workmen  were  intimidated  and  influenced  thereby,  and  at 
once  obeyed  the  order,  and  without  notice  to  plaintiff 
ceased  work,  and  left  its  premises,  leaving  its  contracts 
with  patrons  unfinished,  many  of  which  were  important 
and  emergent;  that  the  said  committee  and  members  of 
the  union  circulated  the  fact  that  the  employes  of  the 
plaintiff  had  been  called  off,  and  its  office  left  without 
hands,  and  on  the  twenty-seventh  and  twenty -eighth  days 
of  August,  eighteen  hundred  and  ninety-two,  published 
the  following  advertisement  in  the  local  news  columns  of 
the  Oregonian:  "To  Our  Friends. — Persons  intending 
having  job  printing  done  will  bear  in  mind  that  the  Long- 
shore establishment,  on  Front,  between  Alder  and  Wash- 
ington Streets,  is  a  nonunion  office.  Executive  Committee 
Multnomah  Typographical  Union,  No.  58";  that  at  the 
same  time  the  members  of  said  executive  committee,  in 
their  official  as  well  as  personal  capacity,  visited  numerous 
patrons  of  the  plaintiff,  and  informed  them  that  plaintiff 
was  under  the  ban  of  the  union's  displeasure,  and  held  out 
the  threat  and  intimated  to  said  patrons  that  if  a  they  con- 
tinued to  patronize  plaintiff  the  members  of  the  union  and 
such  others  as  they  could  influence  would  withdraw  their 

a  caae  is  well  established  and  of  undoubted  authority.  Other  courts  hare  exercised 
each  jurisdiction  under  the  terms  of  the  Interstate  commerce  acts:  Toledo  and  Ann 
Arbor  Railroad  Company  r.  Pennsylvania  Company,  19  L.  R.  A.  887,  896, 64  Fed.  730, 746; 
United  State*  T.Workinipnen'iAmaloamatedOyunca^I^R,  A.  168, 24  Fed.  904:  Thonuur. 
Cincinnati,  etc,  Railroad  Company,  62  Fed.  803;  United  State*  v.  BUioU,  62  Fed.  801;  id.  64 
Fed.  27.  See  also  the  proceeding!  in  the  various  federal  oourts  during  the  noted  Amer- 
ican Railway  Union  strike  in  eighteen  hundred  and  ninety-four,  as  shown  in  the  fol- 
lowing cases:  United  States  v.  Debt,  (Grosscup,  D.  J.,)  68  Fed.  486;  id.  (Woods,  a  J.),  64 
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business  from  them;  that  subsequently  thereto  the  plain- 
tiff put  in  a  bid  to  the  common  council  of  the  City  of  Port- 
land  for  doing  the  city  printing  for  the  year  eighteen 
hundred  and  ninety- three,  which  was  the  lowest  bid  made 
for  said  work,  and  that  said  executive  committee  and 
members  of  the  union,  for  the  purpose  of.  preventing  the 
acceptance  of  said  bid,  threatened  said  council  and  the 
members  thereof  with  their  displeasure,  and  with  boycott 
at  the  polls  should  they  seek  reelection,  and  with  injury  to 
their  private  business  interests,  if  they  disregarded  their 
demands,  and  that  said  council  for  that  reason  alone  re- 
jected plaintiff's  bid;  that  the  defendants  maliciously,  un- 
lawfully, and  persistently  pursued  this  course  for  about 
eight  months,  when  they  ceased  their  attacks  for  a  short 
time  only;  that  on  the  twelfth  day  of  March,  eighteen 
hundred  and  ninety-three,  plaintiff  had  in  its  employ  two 
apprentices,  but  that  it  also  had  in  its  employ  on  an  av- 
erage five  journeymen;  that  the  defendants  demanded  that 
it  discharge  one  of  said  apprentices,  and,  upon  being  re- 
fused, the  union  passed  a  resolution  ordering  all  men 
working  for  plaintiff  to  quit,  and  they,  being  intimidated 
thereby,  obeyed  the  order,  leaving  plaintiff  without  neces- 
sary assistance  to  carry  on  its  business;  and  that  the 
executive  committee,  with  malicious  intent,  conspiring  and 
contriving  to  injure  and  destroy  the  business  of  plaintiff, 
posted  the  following  notice  in  numerous  places,  viz.: 
4 'Owing  to  the  Longshore  Printing  Company  breaking 
the  rules  of  the  Multnomah  Typographical  Union,  all 
members  of  the  union  were  withdrawn  March  sixteenth, 

Fed.  724;  United  State*  t.  Alger,  (  Baku,  D.  J.,)  62  Fed.  824;  In  re  Charge  to  Grand  Jury, 
<Gro8BCUP,  D.  J.,)  62  Fed.  828;  In  re  Grand  Jury,  (Roes,  D.  J..)  62  Fed.  834;  id.  (Morrow, 
D.  J.),  62  Fed.  840;  Southern  California  Railtoay  Company  r.  Rutherford,  {Rom,  D.  J.,)  62 
Fed.  796;  Thoma*  v.  Cincinnati,  etc,  Railroad  Company,  (Tut,  C.  J.,)  62  Fed.  801.  The 
only  case  opposing  the  views  expressed  in  these  decisions  is  United  State*  v.  Patterson, 
(Putnam,  C.  J.,)  55  Fed.  605,  which  is  distinctly  disapproved  of  in  Thoma*  v.  Cincinnati, 
etc,  Railroad  Company,  62  Fed.  821.  The  details  of  the  unparalled  railroad  conspiracy 
of  eighteen  hundred  and  ninety-four,  are  quite  fully  set  forth  in  United  State*  v.  Debs, 
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eighteen  hundred  and  ninety- three," — and  also  notified 
plaintiff  that  they  now  intended  to  fight  it  to  the  death; 
that  ever  since  that  time  the  defendants  and  other  mem- 
bers of  the  union  have  persistently  visited  and  harassed 
the  patrons  of  plaintiff  with  demands  that  they  cease  to 
give  their  work  to  it  upon  penalty  of  incurring  the  ill  will 
and  displeasure  of  not  only  this  but  all  labor  unions;  that 
the  apprehension  of  loss  of  trade  and  the  business  of  the 
members  of  said  union  and  other  labor  unions,  and  the 
continual  harassing  and  vexatious  visits  and  interviews  to 
which  they  have  been  subjected  have  induced  a  large  num- 
ber of  plaintiff's  best  patrons  to  withdraw  their  patronage 
from  it,  among  others  the  Meier  &  Frank  Company  whose 
printing  work  is  valuable;  and  that  Mason,  Ehrman  & 
Company,  whose  business  is  also  valuable,  have  notified 
plaintiff  of  its  intention  to  so  withdraw  their  patronage. 

And  the  plaintiff  further  alleges,  in  substance,  that  the 
whole  scope,  object,  and  intent  of  said  typographical  union 
is  to  create  a  monopoly  of  labor  in  the  printing  business, 
and  that  its  said  interference  with  plaintiff  is  an  infringe- 
ment upon  private  right  and  against  public  policy;  that 
said  union  arrogates  to  itself  the  right  to  dictate  to  em- 
ployers as  to  whom  and  what  persons  they  shall  employ, 
and,  if  compliance  with  its  dictates  is  withheld,  then  the 
right  to  force  obedience  through  the  instrumentality  of  the 
boycott;  that  the  defendants  and  all  the  members  of  the 
union  have  unlawfully,  maliciously,  and  deliberately  con- 
spired to  destroy  the  business  of  plaintiff,  and  render  its 
plant  and  property  valueless,  or,  as  an  alternative,  to 
drive  plaintiff,  against  its  will,  into  a  submission  to  the 
laws,  rules,  and  regulations  of  the  union;  and  that  all  the 

64  Fed.  725,  in  the  Thomas  case,  62  Fed.  821,  and  in  Untied  State*  v.  Oassidy,  67  Fed.  686. 
It  has  been  suggested  that  the  writ  of  mandamus  may  be  made  good  use  of  in  the 
settlement  of  labor  disputes  and  strikes,  (see  an  article  by  Stephen  B.  Stanton  in  S4 
American  Law  Register  and  Review,  102,)  but  no  attempt  of  that  kind  has  yet  1 
reported  from  the  appellate  courts.— Reporter. 
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aforesaid  acts  of  defendants  and  other  members  of  the 
union  have  been  committed  in  pursuance  of  such  con- 
spiracy and  combination;  that  in  furtherance  of  said  com- 
mon purpose,  defendants  and  their  associates  have  warned, 
threatened,  and  intimidated,  and  still  continue  to  warn, 
threaten,  and  intimidate,  printers  and  others,  for  the  pur- 
pose of  deterring  and  preventing  them  from  entering  the 
employ  of  plaintiff,  and  that  they  have  heretofore  and  do 
now  continue  persistently  and  maliciously  to  visit  a  great 
many  of  the  patrons  of  plaintiff,  and  to  threaten  them 
with  a  withdrawal  of  business,  for  the  purpose  of  deter- 
ring them  from  giving  work  and  employment  to  plaintiff, 
with  the  ultimate  object  of  reducing  its  profits  and  income, 
and  so  to  cripple  and  injure  it  in  its  business  as  to  force  it 
into  a  submission  to  the  unlawful  demands  of  the  union; 
that  the  long  continued  and  constantly  recurring  acts  of 
defendants  and  threats  to  continue  said  trespasses  consti- 
tute a  nuisance,  and  that  by  reason  thereof  plaintiff  has 
lost  heavily,  and,  if  continued,  the  injury  to  its  business 
will  become  irreparable,  to  prevent  which  an  injunction  is 
asked.  A  demurrer  was  interposed  to  the  complaint, 
which  was  sustained,  and  this  order  is  assigned  here  as 
error.  Affirmed. 

For  appellant  there  was  a  brief  and  oral  argument  by 
Mr.  John  H.  Handy. 

For  respondent  there  was  a  brief  by  Messrs.  McQrnn, 
Sears  A  Simony  and  an  oral  argument  by  Mr.  Alfred  F. 
Sears,  Jr. 

Opinion  by  Mr.  Justice  Wolverton. 

1.  The  questions  presented  for  our  consideration  arise 
upon  demurrer  to  the  complaint,  and  hence  all  the  allega- 
tions contained  therein  must  be  taken  as  true.     This  rule 
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most  be  understood,  however,  to  include  only  such  allega- 
tions as  contain  statements  of  facts  as  distinguished  from 
statements  of  conclusions  of  fact  or  of  law.  It  is  a  well 
settled  rule  of  pleading  that  bare  allegations  of  conclu- 
sions cannot  avail  the  pleader,  especially  where  a  de- 
murrer is  interposed,  without  a  statement  of  the  probative 
facts  upon  which  said  conclusions  are  based.  Even  then 
the  conclusions  may  often  be  stricken  out  upon  motion  as 
irrelevant  and  redundant  matter.  A  brief  summary  of 
the  definite,  tangible  facts  which  appear  upon  the  face  of 
the  complaint,  and  which  alone  can  form  the  basis  of  this 
suit,  will  aid  us  materially  in  arriving  at  a  correct  con- 
clusion as  to  whether  the  plaintiff  is  entitled  to  relief  in 
equity  by  the  extraordinary  remedy  of  injunction.  The 
existence  of  the  plaintiff  as  a  corporation,  and  of  the 
Multnomah  Typographical  Union,  No.  58,  as  a  voluntary 
unincorporated  association,  the  objects  of  such  associa- 
tion as  shown  by  its  constitution  and  bylaws,  and  the  rela- 
tions which  defendants  bear  to  such  association,  are  all 
facts  which  are  taken  as  granted.  The  overt  acts  charged 
upon  which  equity  jurisdiction  is  invoked  are  about  as 
fellows:  First,  the  executive  committee  of  the  Multnomah 
Typographical  Union,  No.  58,  without  leave  or  license,  and 
without  lawful  business,  entered  the  premises  of  plaintiff 
and  ordered  all  union  men  employed  therein  to  quit  under 
penalty  of  being  dealt  with  in  accordance  with  the  laws, 
rules,  and  regulations  of  the  union,  which  order  was 
ebeyed  by  the  men;  second,  the  committee  and  members 
of  the  union  circulated  the  fact  that  the  employes  of  plain- 
tiff had  been  called  off;  third,  the  committee  published  the 
following  advertisement  in  the  local  news  columns  of  the 
Oregonian:  "To  Our  Friends. — Persons  intending  having 
job  printing  done  will  bear  in  mind  that  the  Longshore 
establishment  on  Front,  between  Alder  and  Washington 
Streets,  is  a  nonunion  office.     Executive  Committee  Mult- 
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nomah  Typographical  Union,  No.  58";  fourth,  the  commit- 
tee and  members  of  the  union  induced  the  common  council 
of  the  City  of  Portland  to  reject  plaintiffs  bid  for  the  city 
printing  for  the  year  eighteen  hundred  and  ninety-three 
by  threatening  said  council  with  their  displeasure  and 
boycott  at  the  polls;  fifth,  on  the  twelfth  day  of  March, 
eighteen  hundred  and  ninety-three,  the  union  passed  a 
resolution  ordering  all  union  men  working  for  plaintiff  to 
quit,  and  that  the  men  being  intimidated  thereby  observed 
the  order;  sixth,  the  committee  caused  the  following  notice 
to  be  posted  in  numerous  places,  viz. :  "  Owing  to  the  Long- 
shore Printing  Company  breaking  the  rules  of  the  Multno- 
mah Typographical  Union  all  members  of  the  union  were 
withdrawn  March  sixteenth,  eighteen  hundred  and  ninety- 
three'*;  seventh,  the  committee  notified  plaintiff  that  they 
now  intended  to  fight  it  to  the  death;  eighth,  the  Meier  & 
Frank  Company,  whose  business  was  valuable  to  plaintiff, 
withdrew  their  patronage,  and  Mason,  Ehrman  &  Com- 
pany, whose  business  is  also  valuable,  notified  plaintiff  of 
their  intention  to  withdraw. 

All  these  acts  are  alleged  to  have  been  committed  in 
pursuance  of  a  conspiracy  entered  into  by  and  between 
the  executive  committee  and  the  members  of  Multnomah 
Typographical  Union,  No.  58,  for  the  purpose  of  injuring 
and  destroying  plaintiff's  business,  or  compelling  it  to 
submit  to  the  rules  and  regulations  of  the  association. 
When  divested  of  all  surplusage,  the  complaint  simply 
shows  that  defendants  have  been  guilty  of  one  act  of  tres- 
pass, that  of  entering  plaintiff's  premises  unbidden;  some 
acts  by  reason  of  which  plaintiff  was  deprived  of  certain 
business,  that  of  the  city  printing  for  the  year  eighteen 
hundred  and  ninety-three;  and  of  some  acts  on  account 
of  which  one  customer,  the  Meier  A  Frank  Company, 
has  withdrawn  its  employment  of  plaintiff,  and  another 

26  Ob.— 08. 
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gave  notice  of  an  intention  to  do  likewise.  These  con- 
stitute all  the  specific  injuries  which  plaintiff  has  sus- 
tained at  the  hands  of  the  defendants.  To  prevent  further 
threatened  injuries  of  the  same  nature,  and  the  damage  to 
plaintiffs  business  from  becoming  irreparable,  an  injunc- 
*  tion  is  sought  The  publication  in  the  Oregonian,  the 
posting  of  said  notices,  the  circulation  of  the  fact  that 
the  union  employes  of  plaintiff  had  been  called  off,  and 
the  threat  made  directly  to  the  plaintiff  by  the  executive 
committee  that  they  "now  intend  to  fight  it  to  the  death/' 
can  hardly  be  termed  such  acts  of  malicious,  unwarranted 
aggression  as  must  of  themselves  be  regarded  as  action- 
able per  8e,  but  of  this  we  will  have  more  to  say  hereafter. 
2.  It  is  apparent  that  one  purpose  of  this  suit  is  to 
prevent  strikes  by  the  union  employes  of  the  plaintiff,  or, 
to  put  it  more  directly,  to  prevent  the  union  from  calling 
off  or  interfering  with  such  of  said  employes  as  the  asso- 
ciation is  able  to  control  through  its  organization.  At  one 
time,  in  England,  it  was  maintained  by  some  judges  that 
trades  unions  were  illegal  combinations,  and  indictable  at 
common  law.  In  Rex  v.  Mawbey,  6  Term  R.  636,  Grose,  J.v 
by  way  of  illustration,  makes  use  of  the  following  lan- 
guage: "As  in  the  case  of  journeymen  conspiring  to  raise 
their  wages,  each  may  insist  on  raising  his  wages,  if  he 
can;  but  if  several  meet  for  the  same  purpose,  it  is  illegal, 
and  the  parties  may  be  indicted  for  a  conspiracy."  From 
a  review  of  this  case  it  is  apparent  that  this  language  was 
not  necessary  to  a  decision  of  the  points  made.  In  Hilton  v. 
Eckersly,  6  EL  &  B.  52,  Orompton,  J.,  in  referring  to  Rex  v. 
Mawbey,  says  that  Grose,  J.,  " assumed  the  illegality  of 
such  combinations  as  well  known  law,"  and  further  re- 
marked that  "combinations  of  this  nature,  whether  on  the 
part  of  the  workmen  to  increase,  or  of  the  masters  to 
lower,  wages,  were  equally  illegal."  But  Lord  Camp- 
bell, C.  J.,  in  a  concurring  opinion  with  Crompton,  J., 
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seriously  doubted  whether  such  was  the  law,  and  after 
citing  Bex  v.  Mawbey,  said:  "1  cannot  bring  myself  to  be- 
lieve, without  authority  much  more  cogent,  that  if  two 
workmen,  who  sincerely  believe  their  wages  to  be  inade- 
quate, should  meet  and  agree  that  they  would  not  work 
unless  their  wages  were  raised,  without  designing  or  con- 
templating violence  or  any  illegal  means  for  gaining  their 
object,  they  would  be  guilty  of  a  misdemeanor,  or  liable 
to  be  punished  by  fine  and  imprisonment  The  object  is 
not  illegal,  and  therefore,  if  no  illegal  means  are  to  be 
used,  there  is  no  indictable  conspiracy.  Wages  may  be 
unreasonably  low  or  unreasonably  high:  and  I  cannot 
understand  why  in  the  one  case  workmen  can  be  consid- 
ered as  guilty  of  a  crime  in  trying  by  lawful  means  to 
raise  them,  or  masters  in  the  other  can  be  considered 
guilty  of  a  crime  in  trying  by  lawful  means  to  lower  them. " 
And  later  English  authorities  concede  that  members  of 
trades  unions  binding  themselves  not  to  work  except  under 
certain  conditions,  and  to  support  one  another  in  the  event 
of  being  thrown  out  of  employment  in  carrying  out  the 
views  of  the  majority,  do  not  bring  themselves  within  the 
criminal  law:  Hornby  v.  Close,  L.  R.  2  Q.  B.  151;  Farrer  v. 
Close,  L  R  4  Q.  B.  602.  Since  the  enactment  of  statutes 
6  Geo.  IV,  C.  129,  as  modified  by  22  Vict.  C.  34,  and  34  and 
35  Vict  C.  31,  and  similar  statutes,  trades  unions  are  rec- 
ognized as  legal  associations,  with  objects  which  they  may 
endeavor  to  secure  by  pecuniary  and  other  means  of  sup- 
porting strikes  and  the  like,  so  long  as  they  do  not  resort 
to  secret  or  other  violence,  or  to  threats,  intimidation,  or 
any  acts  of  like  character,  which  will  tend  to  destroy 
freedom  of  action.  Early  American  cases  are  in  conso- 
nance with  the  earlier  English  adjudications,  but  later  au- 
thorities concur  in  the  more  reasonable  and  enlightened 
view  that  trades  unions,  in  the  ordinary  acceptation  of  the 
term,  are  not  within  and  of  themselves  unlawful  combina- 
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tions.  ••  It  is  no  crime  for  any  number  of  persons,  with- 
out an  unlawful  object  in  view,  to  associate  themselves 
together,  and  agree  that  they  will  not  work  for  or  deal 
with  certain  men  or  classes  of  men,  or  work  under  a  cer- 
tain price,  or  without  certain  conditions"*:  Carew  v.  Buth- 
erford,  106  Mass.  14;  Snow  v.  WJieeler,  113  Mass.  186; 
Commonwealth  v.  Hunt,  4  Met  (Mass.),  134;  Sogers  v. 
Evarte,  17  N.  Y.  Sup.  268.  It  was  therefore  not  unlawful 
for  Multnomah  Typographical  Union,  No.  58,  to  adopt  a 
scale  of  wages.  Neither  was  it  unlawful  for  the  union  to 
make  provisions  in  its  bylaws  limiting  the  number  of  ap- 
prentices to  one  for  each  newspaper  office  employing  less 
than  twenty-five  men,  and  two  when  employing  twenty- 
five  or  more,  and  one  to  each  job  office,  and  two  when 
employing  five  journeymen  on  an  average.  No  member  of 
this  association  can  now  be  charged  with  criminal  con- 
spiracy as  under  the  common  law,  simply  because  of  the 
fact  that  he  with  others  have  combined  for  the  purpose  of 
maintaining  wages  or  limiting  the  number  of  apprentices, 
as  contrary  to  public  policy. 

3.  It  must  be  understood,  however,  that  these  associa- 
tions, like  other  voluntary  societies,  must  depend  for  their 
membership  upon  the  free  and  un trammeled  choice  of  each 
individual  member.  No  resort  can  be  had  to  compulsory 
methods  of  any  kind  either  to  increase,  keep  up,  or  retain 
such  membership.  Nor  is  it  permissible  for  associations 
of  this  kind  to  enforce  the  observance  of  their  laws,  rules, 
and  regulations  through  violence,  threats,  or  intimidation, 
or  to  employ  any  methods  that  would  induce  intimidation 

•  The  case  of  Gate  v.  Murphy,  39  Am.  8t.  Rep.  086,  presents  an  interesting  example 
of  a  lawful  combination  among  employers,  assisted  by  certain  classes  of  dealers,  to 
keep  down  wages.  Continental  Insurance  Company  v.  Board  qf  Underwriter*,  67  Fed.  810, 
and  Bohn  Manufacturing  Company  v.  HoUti,  21  L.  R.  A.  SS7,  40  Am.  8t  Rep.  823;  Quern 
Insurance  Company  v.  State  (Tex.),  22  L.  R.  A.  484;  State  v.  Phipps,  18  L.  R.  A.  667,  are  ad- 
ditional cases  involving  the  same  principle.  The  Bohn  case  is  criticised,  and  said  to 
be  a  bad  precedent,  by  the  supreme  court  of  Indiana  in  Jackson  v.  Stanjkid,  86  N.  E.  846. 

—  RBPORTtt. 
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or  deprive  persons  of  perfect  freedom  of  action.  Such 
organizations  may  be  preserved  and  their  membership 
augmented  by  reasoning  and  fair  arguments,  and  even 
by  persuasion  and  entreaty,  and  an  observance  of  their 
adopted  constitutions  and  bylaws  may  be  exacted  through 
the  same  peaceful  means,  but  beyond  this  it  is  not  advisa- 
ble from  a  legal  standpoint  to  venture.*  So  much  for  the 
organization  and  its  enforced  coherence. 

4.  It  has  been  said  that  there  j£  no  such  thing  as  a 
legal  or  peaceful  "strike."  The  term  "strike"  is  differ- 
ently defined  by  authors  and  judges.  Webster  defines  it 
as  "the  act  of  quitting  work;  specifically,  such  an  act  by 
a  body  of  workmen,  done  as  a  means  of  enforcing  compli- 
ance with  demands  made  on  their  employer."  In  24  Am. 
and  Eng.  Ency.  of  Law,  123,  it  is  defined  as  follows:  "The 
term  'strike'  is  applied  commonly  to  a  combined  effort  on 
the  part  of  a  body  of  workmen  employed  by  the  same  mas- 
ter to  enforce  a  demand  for  higher  wages,  shorter  hours, 
or  some  other  concession,  by  stopping  work  in  a  body  at 
a  prearranged  time,  and  refusing  to  resume  work  until  the 
demanded  concession  shall  have  been  granted,"  and  again 
by  Allen,  J.,  in  Deleware,  etc.,  Railroad  Company  v.  Bowns, 
58  N.  Y.  582:  "A  strike  is  a  combination  among  laborers, 
those  employed  by  others,  to  compel  an  increase  of  wages, 
a  change  in  the  hours  of  labor,  some  change  in  the  mode 
and  manner  of  conducting  the  business  of  the  principal,  or 

•Mr.  Justice  Brkwir,  in  the  Debs  case,  —  U.  S. ,  uses  the  following  luminous 

and  expressive  language  to  the  same  effect :  "  •  •  *  but  we  may  be  permitted  to  add 
that  it  is  a  lesson  that  cannot  be  learned  too  soon  nor  too  thoroughly  that  under  this  govern- 
ment of  and  by  the  people  the  means  of  redress  of  all  wrongs  is  through  the  courts 
and  at  the  ballot-box,  and  thai  no  wrong,  real  or  fancied,  carries  with  it  legal  warrant  to 
invite  as  a  means  of  redress  the  co-operation  of  a  mob,  with  its  accompanying  acts  of  vio- 
lence." See  also  the  cogent  statements  of  Judge  Barer  of  Indiana  in  the  case  of  Lake 
Erie  Railway  Company  v.  Bailey,  61  Fed.  494:  "The  court  recognizes  the  right  of  any 
man  or  number  of  men  to  quit  the  service  of  their  employers,  and  it  recognizes  the 
right  of  men  to  organize,  if  they  deem  it  expedient,  to  better  their  condition.  The 
court  also  recognizes  the  hardships  in  the  life  of  the  average  working  man,  the  scanty 
wages  which  they  often  receive,  their  long  and  arduous  hours  of  servioe,  frequently 
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to  enforce  some  particular  policy,  in  the  character  or  num- 
ber of  the  men  employed,  or  the  like.'1  From  these  de- 
finitions it  would  seem  that  all  strikes  are  not  unlawful, 
and  do  not  necessarily  engender  breaches  of  the  peace. 
Sir  James  Hannen,  in  his  dissenting  opinion  in  Farrer  v. 
Close,  L.  R.  4  Q.  B.  611,  says:  "I  am  of  the  opinion  that 
strikes  are  not  necessarily  illegal.  A  strike  is  properly 
defined  as  'a  simultaneous  cessation  of  work  on  the  part 
of  the  workmen,'  and  its  legality  or  illegality  must  de- 
pend on  the  means  by  which  it  is  enforced,  and  on  its  ob- 
jects. It  may  be  criminal,  as  if  it  be  part  of  a  combina- 
tion for  the  purpose  of  injuring  or  molesting  either  masters 
or  men;  or  it  may  be  simply  illegal,  as  if  it  be  the  result 
of  an  agreement  depriving  those  engaged  in  it  of  their 
liberty  of  action,  similar  to  that  by  which  the  employers 
bound  themselves  in  the  case  of  Hilton  v.  Eckersly,  6  El.  & 
B.  66;  or  it  may  be  perfectly  innocent,  as  if  it  be  the  result 
of  the  voluntary  combination  of  the  men  for  the  purpose 
only  of  benefiting  themselves  by  raising  their  wages,  or 
for  the  purpose  of  compelling  the  fulfillment  of  an  engage- 
ment entered  into  between  employers  and  employed,  or 
any  other  lawful  purpose."  Justice  Harlan,  in  the  now 
celebrated  case  of  Arthur  v.  Oakes,  63  Fed.  327,  25  L.  R.  A. 
414,  says:  "We  are  not  prepared,  in  the  absence  of  evi- 
dence, to  hold  as  a  matter  of  law  that  a  combination 
among  employes  having  for  its  object  their  orderly  with- 

exposed  to  the  rigors  of  an  Inclement  season.  •  •  •  I  confess  I  cannot  look  with 
any  degree  of  tolerance  on  the  false  and  dangerous  teachings  of  those  who  actively, 
or  by  their  silent  acquiescence,  are  teaching  labor  organizations  to  think  that  because 
they  are  organised  in  associations  they  have  the' right  to  seise  property,  or  by  intimi- 
dation to  prevent  well  disposed  people  from  laboring.  •  •  •  I  think  that  such  or- 
ganisations for  lawful  purposes  are  to  be  commended ;  but  when  they  combine  and 
confederate  tor  the  purpose  of  seising  other  men's  property,  or  when  they  undertake 
by  force  and  Intimidation  to  drive  other  men  away  from  employment,  and  thus  deny 
them  the  tight  of  earning  a  livelihood,  they  commit  a  crime.  There  ought  to  be  biased 
on  the  mind  of  every  man  that  belongs  to  a  labor  organisation,  as  with  a  hot  iron,  so 
that  he  shall  know  and  understand  it,  that,  while  it  is  lawful  and  commendable  to  or- 
ganise for  legitimate  and  peaceful  purposes,  it  Is  criminal  to  organise  for  the  invasion 
of  0*  ilghta  of  others  to  enjoy  lift,  liberty,  and  property."—  Riposte*. 
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drawal  in  large  numbers  or  in  a  body  from  the  service  of 
their  employers,  on  account  simply  of  a  reduction  in  their 
wages,  is  not  a  'strike'  within  the  meaning  of  the  word 
as  commonly  used.  Such  a  withdrawal,  although  amount- 
ing to  a  strike,  is  not,  as  we  have  already  said,  either 
illegal  or  criminal."  If  one  person  can  lawfully  quit  the 
service  of  his  employer  because  of  the  rate  of  wages  paid 
or  the  employment  of  objectionable  persons,  cannot  sev- 
eral or  many  persons,  first  agreeing  among  themselves  to 
the  sanie  purpose,  likewise  lawfully  quit  ? 

Conspiracy  at  common  law  was  a  combination  between 
two  or  more  persons  to  do  an  unlawful  thing,  or  to  do  a 
lawful  thing  by  unlawful  means.  Where  not  under  special 
contract  for  a  definite  time,  a  simultaneous  severance  of 
the  relations  between  employer  and  employes  at  the  in- 
stance of  the  employes,  and  where  there  was  no  precon- 
certed action  of  such  employ6s,  was  never  considered 
unlawful.  Coming  to  the  means  employed,  it  is  not  un- 
lawful for  several  or  many  employes  to  agree  between 
themselves  to  quit  their  employer.  As  we  have  seen,  at 
one  time  it  was  held  to  be  an  unlawful  conspiracy  for  la 
borers  to  combine  for  the  purpose  of  quitting  simulta- 
neously, with  the  ultimate  purpose  of  raising  their  wages, 
or  inducing  their  employer  to  confine  his  employment  to 
certain  kinds  of  labor,  or  the  like;  but  this  is  not  now  the 
law,  the  principle  underlying  it  having  long  since  been 
discarded  as  inconsistent  with  liberty  and  the  spirit  of  our 
free  institutions.  After  workmen  have  thus  combined,  it 
is  still  not  unlawful  for  them,  by  the  use  of  fair  means, 
to  communicate  the  reasons  for  their  design,  and  to  signify 
their  intention  of  quitting  to  their  employer:  24  Am.  and 
Eng.  Ency.  of  Law,  123;  Bohn  Manufacturing  Company  v. 
Hollis,  54  Minn.  233,  21  L.  R.  A-  337,  40  Am.  St.  Rep.  31^; 
55  N.  W.  1119;  Walsbyv.  Anley,  7  Jur.  (N.  S.),466;  People  v. 
Kostka,  4  N.  Y.  Crim.  Rep.  434;  People  v.  Wilsdg,  4  N.  Y.  Crim. 
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Rep.  417;  Rogers  v.  Evarta,  17  N.  Y.  Sup.  268.  Within  these 
limits,  a  perfectly  legitimate  strike  may  be  inaugurated  and 
maintained,  the  object  being  to  better  the  condition  of 
workmen.  Such  an  object  is  not  only  legitimate  and  lawful, 
but  is  just  and  praiseworthy.  It  was  not  wrongful,  there- 
fore, for  the  Multnomah  Typographical  Union  to  adopt  a 
rule  limiting  the  number  of  apprentices,  and  seek  by  fair 
means  to  enforce  the  observance  thereof,*  so  that  its  pur- 
pose in  that  respect  was  lawful.  The  claim  that  a  mo- 
nopoly is  thus  being  promoted  surely  constitutes  no 
grounds  for  equitable  interference  by  injunction.  This 
whole  controversy  has  arisen  because  of  the  existence  of 
the  rule  referred  to,  and  the  efforts  of  the  union  to  require 
its  observance  at  the  hands  of  the  plaintiff.  When,  how- 
ever, unlawful  means  are  used  to  uphold  or  maintain  a 
strike,  or  if  the  purposes  for  which  it  is  maintained  are 
unlawful,  then  it  follows  as  a  matter  of  course  that  the 
strike  is  in  itself  unlawful. 

5.  It  is  claimed  in  this  case  that  the  means  employed 
by  defendants  were  not  permissible,  and,  being  violative 
of  the  rights  of  plaintiff,  it  is  entitled  to  an  injunction  to 
prohibit  their  continuance.  This  brings  us  to  the  gist 
of  the  controversy.  The  statute  provides  (Hill's  Code, 
§1893):  "If  any  person  shall,  by  force,  threats,  or  in- 
timidation, prevent,  or  endeavor  to  prevent,  any  person 
employed  by  another  from  continuing  or  performing  his 
work,  or  from  accepting  any  new  work  or  employment;  or 
if  any  person  shall  circulate  any  false  written  or  printed 
matter,  or  be  concerned  in  the  circulation  of  any  such 
matter,  to  induce  others  not  to  buy  from  or  sell  to  or  have 
dealings  with  any  person,  for  the  purpose  or  with  the  in- 
tent to  prevent  such  person  from  employing  any  person, 
or  to  force  or  compel  him  to  employ  or  discharge  from  his 


•To  the  nm  effect  geaenJly  see  Acynofab  t.  EmtU  (H.T.),  Htf.E.7*  deettt* 
the  next  day  alter  thta  opinion  m  filed.— Repobtbs. 
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employment  any  one,  or  to  alter  his  mode  of  carrying  on 
his  business,  or  to  limit  or  increase  the  number  of  his  em- 
ployes, or  their  rate  of  wages  or  time  of  service,  such  per- 
son shall  be  deemed  guilty  of  a  misdemeanor,"  etc.;  and 
by  section  1897  it  is  made  a  misdemeanor  for  any  person 
to  "wilfully  and  wrongfully  commit  any  act  which  grossly 
injures  the  person  or  property  of  another,  or  which  grossly 
disturbs  the  public  peace,  or  health,  or  which  openly  out- 
rages the  public  decency  and  is  injurious  to  public  mor- 
als." Section  1748  provides:  "If  any  person,  either  ver-  • 
bally  or  by  any  written  or  printed  communication,  shall  | 
threaten  any  injury  to  the  person  or  property  of  another 
*  *  *  with  intent  thereby  to  extort  any  pecuniary  ad- 
vantage or  property  from  such  other,  or  with  intent  to 
•compel  such  other  to  do  any  act  against  his  will,  such  per- 
son upon  conviction  thereof  shall  be  punished,"  etc.  All 
these  statutes  are  invoked  in  aid  of  plaintiff's  contention. 
The  first  clause  of  section  1893  is  directed  against  any 
person  unlawfully  preventing  or  endeavoring  to  prevent 
any  person  employed  by  another  from  continuing  or  per-  r 
forming  his  work.  There  are  but  two  instances  shown  by 
the  complaint  in  which  the  employes  of  plaintiff  quit  work. 
As  to  the  first  of  these  it  is  alleged:  "That  the  said  execu- 
tive committee,  combining  and  conspiring  as  aforesaid,  for 
the  purpose  aforesaid,  and  professing  to  act  by  authority  of 
the  union,  and  in  the  capacity  of  the  officers  of  the  same, 
without  lawful  business,«entered  the  premises  of  the  plain- 
tiff and  ordered  all  members  of  the  said  union  there  and 
then  at  work  under  contract  with  the  plaintiff  to  cease 
work  further  for  it,  under  penalty  of  being  dealt  with  ac- 
cording to  Uie  laws  and  regulations  of  said  union.  Said 
workingmen  were  intimidated  and  influenced  thereby,  and 
without  delay  immediately  obeyed  said  unlawful  and  injuri- 
ous order."    And  as  to  the  second  instance,  the  complaint 

26  OH.-C9. 
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alleges:  "That  on  the  twelfth  day  of  March,  eighteen 
hundred  and  ninety-three,  the  then  president  of  said  union, 
and  its  members  and  officers,  by  a  resolution  of  said  union 
passed  on  that  day,  maliciously  and  solely  because  plain- 
tiff refused  to  submit  to  the  said  union,  ordered  all  union 
men  working  for  plaintiff  to  cease  working  for  it,  and  the 
said  workingmen,  being  intimidated  by  said  order,  did 
obey  said  order,  and  ceased  to  fulfill  their  contracts  with 
plaintiff. "  In  the  one  instance  the  men  quit  under  an  order 
from  the  executive  committee,  and  the  other  in  pursuance 
of  a  resolution  of  the  union.  No  intimidation  is  specific- 
ally alleged  or  shown,  unless  it  can  be  inferred  that  by  a 
refusal  to  quit  the  members  of  the  union  would  subject 
themselves  to  the  charge  of  insubordination  to  the  order, 
and  it  does  not  appear  that  there  was  sufficient  odium  at- 
tached to  this  to  put  the  members  in  fear,  or  that  compli- 
ance with  the  order  and  resolution  was  induced  thereby. 
The  more  reasonable  presumption  is  that  they  quit  because 
of  the  mutual  understanding  between  the  members  to  abide 
the  action  of  the  union  and  its  executive  committee.  The 
latter  clauses  of  section  1893  can  have  no  application  here, 
as  it  is  not  alleged  or  claimed  that  the  notice  published  in 
the  Oregonian  and  the  one  posted  in  numerous  places  were 
false. 

6.  The  more  serious  phase  of  this  case,  and  the  one 
which  demands  special  attention,  is  the  alleged  boycott  of 
plaintiff  in  its  business,  inaugurated  for  the  purpose  of  so 
handicapping  it  as  to  compel  submission  to  the  rules  and 
regulations  of  the  union.  Every  person  has  a  right  to 
require  that  he  be  protected  in  his  property  rights.  "The 
labor  and  skill  of  the  workman,  or  the  professional  man, 
be  it  of  high  or  low  degree,  the  plant  of  a  manufacturer, 
the  equipment  of  a  farmer,  the  investments  of  commerce, 
are  all  in  an  equal  sense  property.  If  men  by  overt  acts 
of  violence  destroy  either  they  are  guilty  of  crime":  Ray 
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on  Contractual  Limitations,  409;  State  v.  Stewart,  59  Vt 
273,  59  Am.  Rep.  710.  Sections  1897  and  1748  of  the  Code, 
seem  especially  designed  to  prevent  and  punish  acts  which 
are  grossly  injurious  to  person  or  property,  and  attempts 
to  compel  others  to  do  any  act  against  their  will.  It  seems 
the  principle  that  a  combination  or  conspiracy  of  two  or 
more  persons  to  injure  the  rights  of  others  is  illegal,  al- 
though nothing  has  been  done  in  execution  of  that  intent, 
has  not  been  embodied  in  our  statutes,  but  there  is  no 
good  reason  why  civil  liabilities  may  not  ensue  by  reason 
of  a  conspiracy  to  commit  that  which  is  made  unlawful 
by  statute.  "The  general  rule  of  the  common  law  is  that 
it  is  a  criminal  and  indictable  offense  for  two  or  more  to 
confederate  and  combine  together  by  concerted  means  to 
do  that  which  is  unlawful  or  criminal,  to  the  injury  of  the 
public,  or  portions  or  classes  of  a  community,  or  even  to 
the  right  of  an  individual":  Commonwealth  v.  Hunt,  4  Met. 
(Mass.),  121,  38  Am.  Dec  346.  "Combinations  against  law 
or  against  individuals  are  always  dangerous  to  the  public 
peace  and  to  public  security":  State  v.  Burnham,  15  N.H.  401. 
"An  agreement  to  effect  an  injury  or  wrong  to  another 
by  two  or  more  persons  is  constituted  an  offense,  because 
the  wrong  to  be  effected  by  a  combination  assumes  a  for- 
midable character.  When  done  by  one  alone  it  is  but  a 
civil  injury,  but  it  assumes  a  formidable  or  aggravated 
character  when  it  is  to  be  effected  by  the  powers  of  the 
combination":  Beg  v.  Parnell,  14  Coxe's  Crim.  Cases,  514. 
The  entire  current  of  authority  for  the  last  century  or 
more  is  to  the  same  effect  See  State  v.  Donaldson,  32 
N.  J.  L.  151;  Crump  v.  Commonwealth*  84  Va.  927,  10  Am. 
St  Rep.  395,  6  S.  E.  620;  United  States  v.  Kane,  23  Fed.  748; 
Callan  v.  Wilson,  127  U.  S.  540,  555,  8  Sup.  Ct  1301.  Pow- 
ers, J.,  in  State  v.  Stewart,  59  Vt.  286,  59  Am.  Rep.  710, 
9  Alt  559,  says:  "A  combination  of  two  or  more  per- 
sons to  effect  an  illegal  purpose,  either  by  legal  or  illegal 
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means,  whether  such  purpose  be  illegal  at  common  law  or 
by  statute,  or  to  effect  a  legal  purpose  by  illegal  means, 
whether  such  means  be  illegal  at  common  law  or  by 
statute,  is  a  common  law  conspiracy. "  And  in  State  v.  Olid- 
den,  55  Conn.  47,  8  Am.  St  Rep.  28,  8  Alt  890,  an  indict- 
ment for  conspiracy  to  violate  a  statute  very  similar  to 
section  1898  of  our  Code  was  sustained  by  the  court. 
While  conspiracy  in  itself  is  not  an  indictable  offense  under 
our  law,  all  these  authorities  show  conclusively  that  such 
a  combination  for  the  purpose  of  doing  injury  to  the  public 
or  to  individuals  is  per  se  wrongful.  Civil  consequences 
are  not  changed  by  reason  of  the  fact  that  the  combination 
is  not  made  a  statutory  offense.  *  Recent  decisions  sustain 
the  doctrine  that  in  a  proper  case,  where  two  or  more  per- 
sons conspire  and  confederate  together  for  the  purpose  of 
destroying  or  injuring  the  business  of  another,  or  doing 
violence  to  his  property  or  property  rights,  and  it  is 
clearly  made  to  appear  that  the  injury  is  threatened  and 
imminent,  and  will  become  irreparable  to  the  suitor,  an 
injunction  will  lie  to  restrain  the  conspirators:  Brace  v. 
Evans,  8  Railway  and  Corporation  Law  Journal,  561;  Cog- 
ley  on  Strikes  and  Lockouts,  342;  Emack  v.  Kane,  34  Fed. 
47;  Sherry  v.  Perkins,  147  Mass.  212,  9  Am.  St  Rep.  689, 
17  N.  E.  307;  Ccsur  d'Alene  Mining  Company  v.  Miners'  Union, 
51  Fed.  260,  19  L.  R.  A.  882;  Casey  v.  Cincinnati  Typography 

ical  Union,  45  Fed.  135,  12  L.  R.  A.  193;  Toledo  and  

Arbor  Railway  Company  v.  Pennsylvania  Company,  54  Fed. 
730,  19  L.  R.  A.  387,  and  Arthur  v.  Oakes,  63  Fed.  327,  25 

•In  Lueke  v.  CUXMno  Cutter*  Anembly,  89  Am.  8t  Rep.  421,  19  L.  R.  A.  406,  77  Md. 
896,  an  assembly  of  the  Knights  of  Labor  was  held  liable  In  damages  for  procuring  the 
discharge  of  a  nonunion  workman  by  threatening  te  interfere  with  his  employer's 
buslnens.  A  similar  case  is  MorrU  y.  Bricklayer?  Union,  23  Weekly  Cincinnati  Law  Bul- 
letin, 48,  where  plaintiff  ieeoTered  a  substantial  Judgment  against  a  onion  and  some 
of  its  members  for  boycotting  him.  The  case  was  appealed  to  the  supreme  court  of 
Ohio  and  affirmed,  though  no  opinion  was  handed  down.  Jaekmm  r.  StanJUUL,  (Ind.), 
86  N.  E.  845,  and  Crump  r.  Commonwealth,  10  Am.  Bt  Rep.  896,  are  additional  examplea 
of  the  same  kind.— Reporter. 
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L.  R.  A.  414.  The  case  of  Sherry  v.  Perkins,  was  put 
directly  upon  the  ground  that  the  acts  complained  of  con- 
stituted a  nuisance.  The  cases  of  Brace  Brothers  v.  Evans, 
Bmack  v.  Kane,  Coeur  tfAlene  Mining  Company  v.  Miners' 
Union,  and  Casey  v.  Cincinnati  Typographical  Union  may 
well  be  taken  upon  the  same  ground.  The  Toledo  and  Ann 
Arbor  Railway  Company  case  went  upon  the  ground  that 
circuit  courts  of  the  United  States  have  jurisdiction  by  a 
bill  in  equity  to  restrain  violations  of  the  interstate  com- 
merce law  to  the  irreparable  injury  of  the  complainant; 
and,  Arthur  v.  Oakes,  that  any  illegal  combination  or  con- 
spiracy upon  the  part  of  employes,  which  has  for  its  ob- 
ject the  crippling  of  the  property  in  the  hands  of  a 
receiver,  and  the  embarassment  of  the  operation  of  rail- 
roads under  his  management,  would  be  enjoined. 

The  cases  principally  relied  upon  by  plaintiff  to  sus- 
tain the  injunction  in  the  case  at  bar  are  Brace  Brothers  v. 
Evans  and  Casey  v.  Cincinnati  Typographical  Union.  In 
each  of  these  cases  the  acts  complained  of  were  most 
aggravated  and  virulent.  In  the  former  case  the  plaintiffs 
were  proprietors  and  managers  of  a  steam  laundry,  with 
a  large  and  lucrative  business.  Circulars  were  issued 
alleging  abusive  treatment  of  the  employes  by  plaintiffs, 
and  asking  all  persons  to  cease  patronizing  them.  This 
was  followed  by  several  other  circulars,  similar  in  charac- 
ter, some  of  which  had  printed  thereon  in  large  letters 
* '  Boycott  Brace  Brothers. "  A  sign  was  placed  on  a  build- 
ing in  large  letters:  "Headquarters  Brace  Brothers  Boy- 
cott Committee."  Men  followed  plaintiffs'  wagons  in 
buggies  having  banners  attached  to  the  harness  on  each 
side  of  the  horse  containing  " Boycott  Brace  Brothers*'  in 
large  letters.  Persons  visited  plaintiffs'  agents,  and  re- 
quested them  to  cease  acting  as  such,  and,  upon  their 
refusal  to  do  so,  circulars  were  distributed  denouncing 
them,  and  asking  the  public  to  boycott  them.     Men  were 
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posted  in  front  of  their  places  of  business,  who  distributed 
circulars  in  large  numbers,  thereby  collecting  large  and 
noisy  crowds,  which  seriously  interfered  with  the  conduct 
of  their  business,  and  required  the  protection  of  the  police. 
As  a  result,  the  agents  of  plaintiffs  resigned,  and  many  of 
their  customers  withdrew  their  patronage.  In  the  latter 
case  the  facts  shown  by  the  bill  of  complaint  and  affidavits 
in  support  of  the  injunction  were  scarcely  less  reprehen- 
sible. Casey,  the  plaintiff,  was  the  proprietor  of  The  Cov- 
ington Daily  Commonwealth.  The  boycott  was  directed 
against  his  paper.  Notices  and  letters  were  sent  every- 
where to  his  subscribers  and  advertisers,  requesting  and 
demanding  that  they  should  withdraw  their  patronage 
from  The  Commonwealth.  The  following  are  only  speci- 
men extracts  therefrom:  "Take  Notice. — It  is  requested 
of  all  who  are  friendly  to  organized  labor  that  they  buy 
nothing  from  the  following  firm:  The  Commonwealth, 
(newspaper  and  job  office,)  Covington,  Kentucky."  "The 
union  now  appeals  to  all  in  sympathy  with  labor  to  use 
their  influence  with  Mr.  Casey;  try  to  show  him  the  error 
of  his  way,  and,  failing  in  that,  to  withdraw  their  patron- 
age from  the  'rat'  or  'scab9  Commonwealth  until  it  is 
unionized."  "The  union  will  consider  it  a  great  favor  for 
you  to  give  up  the  agency  of  The  Commonwealth.  If  you 
do  not  do  so  we  will  have  to  consider  you  the  enemy  of 
organized  labor."  "If  you  wish  to  retain  the  good  will 
of  labor,  withdraw  your  advertising  from  The  Common- 
wealth, refuse  to  subscribe  for  the  sheet,  and  your  aid  in 
our  behalf  will  be  highly  appreciated."  An  article  in  the 
Union  Bulletin,  the  organ  of  the  defendant  union,  entitled, 
"Boycott  The  Commonwealth,"  which  was  full  of  such 
expressions  as  "The  boycott  is  still  on,  and  will  be  until 
the  proprietor  of  that  'rat'  sheet  employs  union  men." 
"Withdraw  your  patronage  from  the  'scab*  Common- 
wealth."    "Do  not  patronize  a  merchant  who  advertises 
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in  the  'rat'  Commonwealth."  "If  you  see  the  paper  in 
any  place  of  business,  refuse  to  buy  goods  unless  the 
merchant  immediately  stops  the  'rat'  sheet."  " We  call 
upon  every  friend  of  organized  labor  to  get  his  printing 
done  in  the  union  printing  offices.  Beware  of  that  'rat9 
trap  at  Fifth  and  Scott  Streets,  Covington,  Kentucky." 
The  inevitable  result  of  such  an  attack  was  to  utterly 
destroy  Casey's  Commonwealth,  and  leave  him  without 
occupation  or  property  of  any  value. 

7.  Has  plaintiff  herein  brought  itself  within  the  pur- 
view of  the  doctrine  of  these  cases,  or,  in  other  words, 
does  it  show  such  threatened  and  imminent  injuries  to  its 
business  and  property  as  will  result  in  its  irreparable  det- 
riment and  loss?  The  allegations  of  the  existence  of  a 
conspiracy  between  the  officers  and  members  of  Multno- 
mah Typographical  Union,  No.  58,  to  compel  the  plaintiff 
to  submit  to  the  dictation  of  the  union  upon  pain  of  being 
boycotted  in  its  business  must  be  taken  as  true  for  the 
purposes  of  the  demurrer.  The  first  overt  act,  as  before 
stated,  was  the  entry  of  the  executive  committee  upon  the 
premises  of  plaintiff  without  leave  or  license,  and  ordering 
the  union  men  to  cease  work  under  penalty  of  being  dealt 
with  according  to  the  laws  and  regulations  of  the  union. 
If  this  was  a  wilful  aggression  upon  plaintiff's  rights,  it 
would  constitute  trespass,  for  which  an  action  would  lie 
sounding  in  damages.  It  must  also  be  taken  as  true  that  1 
through  the  wilful  and  malicious  acts  of  the  conspirators 
plaintiff  lost  the  city  printing  for  eighteen  hundred  and 
ninety-three,  the  Meier  &  Frank  Company  business,  and 
will  lose  that  of  Mason,  Ehrman  &  Company,  all  valuable 
business.  These  acts  were  committed  within  a  space  of 
about  ten  months,  and  constitute  a  grievance  not  to  be 
lightly  considered,  but  we  cannot  agree  with  counsel  that  \ 
plaintiff  is  remediless  in  a  court  of  law.  The  direct  cause 
of  the  loss  of  the  city  printing  is  definitely  alleged,  and 
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the  cause  of  the  loss  and  apprehended  loss  of  the  business 
of  the  two  firms  named  is,  perhaps,  sufficiently,  though 
argumentatively,  stated.  In  aggravation  of  the  incident 
of  the  executive  committee  ordering  the  men  to  cease 
work  it  is  alleged  "that  said  committee  and  members  of 
said  union,  further  combining  and  conspiring  to  injure  and 
force  the  plaintiff  into  their  unlawful  demands,  circulated 
the  facts  that  the  said  employes  of  the  plaintiff  had  been 
called  off,  and  ordered  by  them  to. stop  work,  and  the 
plaintiff's  office  left  without  hands."  But  it  is  not  shown 
how  these  facts  were  circulated.  For  all  that  appears  it 
might  have  been  by  the  ordinary  discussion  of  the  passing 
incidents  of  the  time.  Nor  is  it  shown  to  whom  they  were 
communicated,  whether  to  the  patrons  of  plaintiff,  or  to 
other  members  of  the  union,  or  to  any  person  or  persons 
in  particular.  As  to  the  second  time  the  union  employes 
quit,  the  complaint  is  more  explicit  The  fact  was  circu- 
lated by  posting  the  following  notice  in  numerous  places: 
"Owing  to  the  Longshore  Printing  Company  breaking  the 
rules  of  the  Multnomah  Typographical  Union,  all  members 
of  the  union  were  withdrawn  March  sixteenth,  eighteen 
hundred  and  ninety-three.1'  This  may  or  may  not  have 
been  detrimental  to  plaintiff's  business,  and  would  depend 
somewhat  upon  the  state  of  siege  existing  at  the  time.  Re- 
ferring to  the  notice  published  in  the  Oregonian  of  August 
twenty-seventh  and  twenty-eighth,  eighteen  hundred  and 
ninety-two,  it  would  appear  that  this  was  ominous  of  mis- 
chief, but  the  incident  occurred  some  nine  months  prior  to 
the  commencement  of  this  suit,  and  was  not  repeated. 
Neither  of  these  notices,  however,  approach  the  vicious 
character  of  those  complained  of  in  Brace  Brothers  v.  Evans 
and  Casey  v.  Cincinnati  Typographical  Union.  While  it 
might  be  inferred  therefrom  that  a  boycott  was  on,  and 
that  they  were  intended  to  affect  injuriously  the  business 
of  plaintiff,  yet  they  were  not  so  direct  and  positive,  nor 
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so  persistently  and  wickedly  repeated  and  maintained, 
when  taken  in  connection  with  the  accompanying  incidents, 
that  a  court  of  equity  could  say  that  the  injury  ensuing 
will  become  irreparable  unless  enjoined. 

8.  The  allegations  of  the  complaint  that  "the  said 
president  and  executive  committee  have  notified  plaintiff 
that  it  had  resumed  its  work  of  destruction  with  renewed 
vigor  and  malice  against  it,  and  this  time  will  make  war 
on  it  to  the  knife,"  and  "said  president  and  committee  no- 
tified plaintiff  that  it  now  intended  to  resume  its  attacks 
upon  it,  and  fight  it  to  the  death,"  and  such  amplified 
averments  as,  "so  the  plaintiff  says,  that  in  pursuance  of 
said  unlawful  combination  and  conspiracy,  from  time  to 
time  it  has  been  unlawfully  and  maliciously  interfered 
with  by  the  said  officers  and  members  of  said  union  in  its 
business,  and  has  been  subjected  to  continual  secret  as- 
saults in  influence  brought  to  bear  by  them  in  order  to 
injure  and  destroy  its  business,  and  that  its  patrons  have 
been  continually  harassed,  and  both  impliedly  and  ex- 
pressly threatened  by  them  with  boycott  if  they  continued 
to  give  business  to  the  plaintiff,  and  that  other  trade  union 
associations  have  been  enlisted  and  persuaded  by  said 
union  to  take  part  in  the  crusade  against  it  *  *  *  The 
very  nature  of  the  attacks  made  on  plaintiff  render  it  im- 
possible to  trace  them  fully,  or  to  control  them.  That 
they  are  insidious,  made  in  secret,  or  at  all  events  without 
the  knowledge  or  presence  of  the  plaintiff  when  made,  and 
few  of  the  instances  come  to  its  knowledge  except  through 
their  injurious  effects,  as  to  which  plaintiff  in  many  cases 
is  left  to  infer  the  cause.  *  *  *  Enough  instances  have 
come  to  its  knowledge  in  which  the  said  officers  and  mem- 
bers of  said  union  have  been  pursuing  their  malicious,  un- 
lawful, and  fraudulent  course  to  demonstrate  that  it  has 
been  kept  up  persistently,  and  has  been  widespread  in  the 
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community  for  nearly  all  the  time  since  the  first  mentioned 
demand  about  ten  months  ago," — cannot  avail  the  pleader 
unless  they  are  accompanied  with  statements  of  definite 
facts  and  circumstances,  so  that  the  court  can  arrive  at* 
the  same  conclusions.  Except  as  to  the  few  instances 
herein  discussed  it  does  not  appear  which  of  plaintiffs 
patrons  have  been  continually  or  at  all  harassed,  how  they 
or  any  of  them  were  threatened  with  boycott,  what  if  any 
other  trades  union  associations  have  been  enlisted  to  take 
part  in  the  crusade,  what  instances  of  secret  attack  have 
come  to  the  knowledge  of  plaintiff,  or  what  injurious  ef- 
fects they  can  trace  directly  to  the  defendants.  The  facts 
stated  should  be  the  approximate  cause  of  plaintiff' s  in- 
juries, or  of  the  apprehension  of  those  threatened  and 
imminent  As  was  said  by  Mitchell,  J.,  in  Bohn  Manu- 
facturing Company  v.  Hollis,  54  Minn.  233,  40  Am.  St.  Rep. 
319,  21LRA.  337,  55  N.  W.  1119,  such  averments  and 
assertions  "look  very  formidable,  but  in  law  as  well  as 
mathematics  it  simplifies  things  very  much  to  reduce  them 
to  their  lowest  terms." 

9.  The  authorities  all  agree  that  a  court  of  equity  will 
not  hesitate  to  avail  itself  of  the  extraordinary  process  of 
injunction,  when  the  circumstances  of  the  particular  case 
require  it,  in  order  to  protect  rights  of  property  against 
irreparable  damage  done  by  wrongdoers.  Such  process, 
however,  should  be  issued  with  great  caution  and  circum- 
spection. Baldwin,  J.,  in  Bonaparte  v.  Camden,  etc,  Bail- 
road  Company,  1  Baldwin,  205,  Fed.  Cas.  1617,  says:  "There 
is  no  power,  the  exercise  of  which  is  more  delicate,  which 
requires  greater  caution,  deliberation,  and  sound  discre- 
tion, or  is  more  dangerous  in  a  doubtful  case,  than  the 
issuing  of  an  injunction.  It  is  the  strong  arm  of  equity, 
that  never  ought  to  be  extended  unless  to  cases  of  great 
injury,  where  courts  of  law  cannot  afford  an  adequate  or 
commensurate  remedy  in  damages.     The  right  must  be 
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clear,  the  injury  impending  or  threatened,  so  as  to  be 
averted  only  by  the  protecting  preventive  process  of  in- 
junction; but  that  will  not  be  awarded  in  doubtful  cases, 
or  new  ones  not  coming  within  well  established  principles, 
for  if  it  issues  erroneously  an  irreparable  injury  is  in- 
flicted, for  which  there  can  be  no  redress,  it  being  the  act 
of  the  court,  not  of  the  party  who  prays  for  it  It  will 
be  refused  till  the  court  is  satisfied  that  the  case  before 
them  is  of  a  right  about  to  be  destroyed,  irreparably  in- 
jured, or  that  great  and  lasting  injury  is  about  to  be  done 
by  an  illegal  act  In  such  a  case  the  court  owes  it  to  its 
own  suitors  and  its  own  principles  to  administer  the  only 
remedy  whiteh  the  law  allows  to  prevent  the  commission 
of  such  act"  The  showing  of  plaintiff  is  clearly  insuffi- 
cient to  bring  itself  within  the  rule  thus  explicitly  stated 
by  the  learned  judge.  The  plaintiff  may  have  its  action 
at  law  against  defendants  for  some  of  the  acts  complained 
of,  and  defendants  or  some  of  them  may  have  by  their 
conduct  subjected  themselves  to  a  criminal  prosecution 
under  .the  statute,  and  the  plaintiff  may  have  been  much 
annoyed,  and  at  times  viciously  harassed,  by  defendants; 
yet  one  thing  is  clear,  there  is  no  such  persistent,  ag- 
gressive, and  virulent  boyr-  *-.  now  in  progress,  nor  was 
there  at  the  time  of  the  commencement  of  this  suit,  as  to 
justify  the  court  in  saying  that  plaintiffs  business  and 
property  is  being,  or  is  about  to  be,  destroyed  or  irrepar- 
ably injured.  We  do  not  say  that  an  injunction  is  an  im- 
proper or  unavailable  remedy  to  stay  the  destructive  and 
pernicious  ravages  of  a  boycott,  but  that  in  this  particular 
case  plaintiff  has  not  brought  itself  within  the  rules  of 
that  particular  jurisdiction  of  equity.  The  court  below 
was  right  in  sustaining  the  demurrer,  and  its  decree  in 
dismissing  the  complaint  is  affirmed. 

Affirmed. 
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[Argued  December  3, 1894;  decided  January  14, 1896.] 
DEERING  *.  QUIVEY. 

(Deering  v.  OretghUm,  88  Pie.  710.) 

L  Appealable  Obdeb—  Void  Obdeb  ob  Judgment.— An  order  or  a  judgment 
made  by  a  court  at  a  time  when  it  had  no  power  to  do  so  is  void,  and  la 
reviewable  on  appeal :  TruUenger  v.  Todd,  5  Or.  36,  cited  and  approved. 

Z.  Vacating  Judgment — Excusable  Neglect—  Code,{  102.— A  judgment  on 
a  demurrer  to  a  pleading  will  not  be  vacated  on  the  ground  of  mistake, 
inadvertence,  surprise,  or  excusable  neglect,  under  section  102  of  Hill's 
Code,  because  the  attorney  for  defendant  failed  to  discover  in  time  that 
the  notice  of  appeal  had  not  been  served  as  he  had  directed. 

*.  Powxb  of  Court  to  Vacate  Judgment— Jubudictioit.—  Every  court  of 
record  has  an  inherent  right  to  correct,  modify,  or  vacate  its  orders  and 
judgments  during  the  term  at  which  they  were  entered,  or  while  the  pro- 
ceedings remain  under  consideration  and  not  finally  disposed  of;  but  after 
the  term  has  closed,  unless  the  cause  is  continued  by  some  appropriate 
proceeding,  the  orders  and  judgments  can  be  vacated  or  modified  only  for 
some  cause  that  was  not  apparent  to  the  court  at  the  time  the  orders  were 
made,  or  for  want  of  jurisdiction  over  the  parties.  Thus,  where  a  party 
elected  to  stand  on  a  demurrer,  intending  to  appeal,  but  the  deputy  sheriff 
failed  to  serve  the  notice  of  appeal  in  time,  the  court  cannot  at  a  subse- 
quent term  set  aside  the  judgment,  and  permit  defendant  to  answer,  for 
the  power  of  the  court  over  the  judgment  ceased  with  the  end  of  the  term 
at  which  is  was  rendered. 

4.  Judicial  Notice.— The  supreme  court  will  take  judicial  notice  of  the  regu- 
lar terms  of  the  various  circuit  courts  under  the  statute :  Holeomb  v.  Teal, 
4  Or.  353,  cited  and  approved. 

Appeal  from  Benton:  J.  C.  Fullerton,  Judge. 

This  is  an  action  by  William  Deering  and  Company 
against  the  partnership  of  Creighton  &  Quivey,  and  comes 
here  on  appeal  from  an  order  of  the  Circuit  Court  of 
Benton  County  vacating  a  judgment  of  that  court,  and 
permitting  the  defendants  to  file  an  answer.  The  tran- 
script shows  that  a  demurrer  to  the  complaint  having 
been  overruled,  the  defendants  refused  to  further  plead 
or  answer,  and  judgment  was  on  April  fourteenth,  eighteen 


Jan.  1895.]  Deering  v.  Quivey.  557 

hundred  and  ninety-two,  rendered  against  them.  It  also 
appears  from  the  affidavit  of  their  attorney,  filed  on  No- 
vember twenty-fifth  of  that  year,  that  they  had  a  valid 
and  meritorious  defense  to  the  action,  but,  believing  that 
said  demurrer  constituted  a  legal  defense,  suffered  judg- 
ment to  be  rendered  against  them,  intending  to  test  the 
issue  of  law  raised  thereby  upon  appeal  to  this  court;  and 
that  he,  for  such  purpose,  in  proper  time,  prepared  a 
notice  of  appeal,  and  took  it  to  the  office  of  the  sheriff  of 
said  county  for  service,  but,  finding  said  officer  absent 
therefrom,  left  it  with  the  deputy  clerk,  who  promised  to 
deliver  it  to  the  sheriff  upon  his  return.  Believing  said 
notice  had  been  served,  the  appeal  was  otherwise  per- 
fected, and  the  transcript  filed  in  this  court.  The  cause 
was  set  for  hearing,  and  he  prepared  a  brief  therefor,  but 
did  not  discover  that  said  notice  had  not  been  served  until 
after  November  twenty-third,  which  was  too  late  to  take 
an  appeal.  He  also  filed  with  said  affidavit  copies  of  said 
notice,  and  the  undertaking  on  appeal,  and  tendered  an 
answer,  duly  verified  by  the  defendants,  and  moved  the 
court  to  set  aside  and  vacate  said  judgment,  and  permit 
said  answer  to  be  filed.  This  motion  was  on  June  fifth, 
eighteen  hundred  and  ninety-three,  granted,  and  an  order 
made  by  the  court  vacating  said  judgment,  and  permitting 
said  answer  to  be  filed,  from  which  order  and  judgment 
the  plaintiffs  appeal  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  John  R.  Bryson  and  W.  &  McFadden. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Latvrence  Flinn. 

Opinion  by  Mr.  Justice  Moore. 

1.     The  first  question  properly  to  be  considered  is 
whether  the  order  complained  of  is  a  final  judgment,  and 
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reviewable  in  this  court.  If  the  court  had  no  power  to 
make  the  order  at  the  time  it  was  made,  the  judgment  ren- 
dered would  be  void,  and  an  appeal  would  lie  to  review  it: 
Trullenger  v.  Todd,  5  Or.  36.  Mr.  Chief  Justice  Puller, 
in  Hume  v.  Bowie,  148  U.  S.  245,  18  Sup.  Ct.  582,  in  com- 
menting upon  an  order  of  the  court  vacating  a  judgment, 
said:  "The  question  involved  is  one  of  power,  for  if  the 
court  had  power  to  make  the  order  when  it  was  made,  then 
it  was  not  a  final  judgment,  as  it  merely  vacated  the  former 
judgment  for  the  purpose  of  a  new  trial  upon  the  merits 
of  the  original  action.  If  the  court  had  no  jurisdiction 
over  that  judgment,  the  order  would  be  an  order  in  a  new 
proceeding,  and  in  that  view  final  and  reviewable." 

2.  The  statute  provides  that  the  court  "may,  in  its 
discretion,  and  upon  such  terms  as  may  be  just,  at  any 
time  within  one  year  after  notice  thereof,  relieve  a  party 
from  a  judgment  taken  against  him  through  his  mistake 
inadvertence,  surprise,  or  excusable  neglect":  Hill's  Code,* 
§  102.  It  cannot  be  successfully  contended  that  there  was 
any  mistake,  inadvertence,  surprise,  or  excusable  neglect 
on  the  part  of  the  defendants  when  they  elected  to  rely 
upon  their  demurrer  to  the  complaint,  and  suffered  judg- 
ment to  be  rendered  against  them  for  want  of  an  answer. 
"A  motion  or  proceeding,"  says  Mr.  Black  in  his  work  on 
Judgments,  §  330,  "to  vacate  or  set  aside  a  judgment  can- 
not be  sustained  on  any  grounds  which  might  have  been 
pleaded  in  defense  to  the  action,  and  could  have  been  so 
pleaded  with  proper  care  and  diligence."  Belief  will  not 
be  granted  when  a  party  has  knowingly  acquiesced  in  the 
judgment  complained  of,  or  has  been  guilty  of  laches  and 
unreasonable  delay  in  seeking  his  remedy:  Craig  v.  Worth. 
47  Md.  281;  Elder  v.  Bank  of  Lawrence,  12  Kan.  242.  The 
defendants  had  an  opportunity  to  plead  to  the  complaint, 
but  they  voluntarily  declined  to  do  so,  and  consented  to 
and  knowingly  acquiesced  in  the  judgment  which  was  ren- 
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dered.  The  liberal  provisions  of  the  statute  above  quoted 
are  intended  for  the  benefit  of  those  who,  by  reason  of  any 
of  the  causes  there  assigned,  have  not  had  their  day  in 
court.  The  defendants,  having  had  this  right,  can  not 
claim  any  relief  under  that  section  of  the  statute. 

3.  The  remedy,  if  there  is  any  in  this  case,  must  be 
based  upon  the  inherent  right  of  every  court  of  record  to 
correct,  modify,  or  vacate  its  judgments  and  decrees. 
This  right,  however,  exists  only  while  the  proceedings 
of  the  court  remain  in  the  breast  of  the  judges,  or  during 
the  term  at  which  the  judgment  or  decree  was  rendered; 
and  at  the  close  of  such  term  all  final  proceedings  had 
therein  become  conclusive,  and  the  court  loses  jurisdiction 
of  them:  Freeman  on  Judgments  (3d  ed.),  §  69.  "When 
a  final  judgment,"  says  Pleasants,  J.,  in  Brewster  v.  Nor- 
fleet  (Texas  Civ.  App.),  22  S.  W.  226,  "has  been  rendered 
in  a  cause,  and  the  term  of  the  court  has  expired,  the 
jurisdiction  of  the  court  over  the  subject  matter  of  litiga- 
tion is  gone;  and  the  court  has  no  power  to  set  aside  the 
judgment,  and  to  hear  the  case  anew,  for  the  purpose  of 
correcting  errors  committed  upon  the  former  trial."  This 
was  the  rule  of  the  common  law,  and,  unless  modified  by 
statute,  still  prevails  in  most  of  the  state  courts.  The 
court  is  authorized  to  vacate  or  annul  its  judgments  after 
the  term  at  which  they  were  rendered  only  for  causes  which 
show  that  they  are  unjust  by  reason  of  some  facts  not  ap- 
parent to  the  court  at  the  time  they  were  rendered,  or  for 
want  of  jurisdiction  over  the  parties:  1  Black  on  Judg- 
ments, §  306;  Freeman  on  Judgments  (3d  ed.),  §  96;  12 
Am.  and  Eng.  Ency.  126.  The  right  to  obtain  a  modifica- 
tion or  vacation  of  a  judgment  may  be  extended  by  mo- 
tion or  other  proper  proceeding  filed,  but  undisposed  of, 
during  the  term  at  which  the  judgment  was  rendered,  thus 
keeping  "in  the  breast  of  the  judges  of  the  court"  all 
matters  which  have  not  become  a  part  of  the  judgment 
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roll:  1  Black  on  Judgments,  §  806.  Every  term  of  court 
provided  by  law  continues  until  the  call  of  the  next  suc- 
ceeding term,  unless  previously  adjourned  sine  die:  Free- 
man on  Judgments  (3d  e A),  §  90.  "In  this  country,"  says 
Mr.  Justice  Miller,  in  Bronson  v.  Schulten,  104  U.  S.  410, 
4  all  courts  have  terms  and  vacations.  The  time  of  the 
commencement  of  every  term,  if  there  be  half  a  dozen  a 
year,  |  is  fixed  by  statute,  and  the  end  of  it  by  the  final 
adjournment  of  the  court  for  that  term.  This  is  the  case 
with  regard  to  all  courts  of  the  United  States,  and  if  there 
are  exceptions  in  the  state  courts  they  are  unimportant. 
It  is  a  general  rule  of  the  law  that  all  the  judgments,  de- 
crees, or  other  orders  of  the  courts,  however  conclusive 
in  their  character,  are  under  the  control  of  the  court  which 
pronounces  them,  during  the  term  at  which  they  are  ren- 
dered or  entered  of  record,  and  that  they  may  be  set  aside, 
vacated,  modified,  or  annulled  by  that  court. 

4.  This  court  will  take  judicial  notice  that  a  regular 
term  of  the  circuit  court  was  held  in  Benton  County,  com- 
mencing on  the  fourteenth  day  of  November,  eighteen 
hundred  and  ninety-two,  or  the  second  Monday  in  said 
month:  Eolcomb  v.  Teal,  4  Or.  352;  Hill's  Code,  §  2329.  The 
transcript  before  us  does  not  show  that  there  was  any  ad- 
journment sine  die  of  the  April  term  of  said  court  in 
eighteen  hundred  and  ninety-two,  and  hence,  in  the  ab- 
sence of  any  record  evidence  to  the  contrary,  it  may  be 
presumed  that  it  continued  until  the  call  of  the  November 
term  of  that  year.  But  this  cannot  avail  the  defendants, 
for  their  motion  to  vacate  the  judgment  was  not  filed  until 
after  the  commencement  of  the  November  term,  to  wit:  on 
November  twenty-fifth,  eighteen  hundred  and  ninety-two, 
and  hence  there  was  nothing  in  the  breast  of  the  judge  of 
the  court  to  keep  alive  any  jurisdiction  over  the  said  judg- 
ment The  court,  therefore,  was  without  power  to  vacate 
its  former  judgment,  and  its  action  in  so  doing  is  review- 
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able  in  this  court  as  a  void  judgment  in  a  new  proceeding, 
which  must  be  reversed  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  necessary  not  inconsistent 
with  this  opinion. 

Justice  Wolverton,  having  participated  in  the  trial 
of  this  cause  in  the  court  below,  took  no  part  at  the  hear- 
ing or  decision  in  this  court  upon  the  appeal 

Reversed. 


[Decided  November  19, 1894.] 
SWANSON   v.  LEAVENS. 
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Fkacticb  on  Appeal— Rules  of  Court— Filing  Abstract.— Where  rule  four 
of  this  court,  ( 24  Or.  595,)  requiring  the  filing  of  printed  abstracts  of  the 
record  is  not  complied  with,  the  judgment  of  the  lower  court  wiU  be 
affirmed  on  motion. 

Appeal  from  Multnomah. 

Action  by  Peter  and  Chas.  Swanson  against  J.  M. 
Leavens.  Judgment  for  plaintiffs,  from  which  defendant 
appealed,  but  failed  to  file  a  printed  abstract  of  the  record, 
or  have  the  time  for  so  doing  extended.  Respondents 
move  to  affirm  the  judgment  Affirmed. 

Mr.  W.  W.  Page,  for  Appellant. 

Mr.  C.  A.  Moore,  for  Respondent 

Per  Curiam.  The  judgment  herein  will  be  affirmed  for 
failure  to  comply  with  rule  four  of  this  court  taking  effect 
October  first  eighteen  hundred  and  ninety-four. 

Affirmed. 

26  0b.— 7L 
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:  3?  m  [Decided  January  14, 1886;  rehearing  denied.] 
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36  208 
fU*8*  1.  WOTF  IT  18  TRX  DtJTT  OF  THE  COUBX  TO  GBAHT  A  NONSUIT.— The  OOUlt  is 

«a6   148  *&•  exclusive  judge  of  the  competency  of  evidence;  bat  where  there  is 

any  competent  testimony,  however  alight,  the  party  is  entitled  to  go  before 
the  jury  on  its  sufficiency,—  and  conversely,  where  there  is  a  total  absence 
of  competent  testimony  on  a  material  allegation  of  a  pleading  the  court 
ought  to  take  the  case  from  the  jury  on  motion  of  the  opposing  party : 
Grant  y.  Baker,  12  Or.  831;  Herbert  v.  Dvfur,  23  Or.  461;  Brown  v.  Oregon 
Lumber  Company,  24  Or.  317,  cited  and  approved.* 

2.  &.0COUHT  Stated— Unliquidated  Dak  ages.— A  promise  to  pay  a  certain 
Bum  in  settlement  of  a  claim  for  unliquidated  damages  cannot  be  the  basis 
•f  an  action  as  for  an  account  stated,  for  there  has  been  no  agreement  be- 
tween the  parties  concerning  a  debt  due  and  owing :  Truman  v.  Owen*,  17 
Or.  523,  cited  and  approved. 

Appeal  from  Benton:  J.  C.  Pullerton,  Judge. 

Action  by  L.  Vanbebber  against  James  and  Ashnah 
Plunkett  as  for  an  account  stated.  At  the  trial  in  the 
court  below,  when  plaintiff  had  rested  his  case,  upon  mo- 
tion of  defendant  Ashnah  Plunkett  a  judgment  of  nonsuit 
was  rendered  in  her  favor  from  which  the  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  John  Kelsay  and  W.  S.  McFadden. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  Walter  8.  Bufford. 

Opinion  by  Mr.  Justice  Wolverton. 

The  evidence  offered  tended  to  show  that  on  or  about 
the  thirteenth  day  of  January,   eighteen  hundred  and 

•Note  also  Hcdin  v.  Suburban  Railway  Ompany,  26 Or.  166,  paragraph  S.  and  Wat- 
late  v.  Suburban  Railway  Company,  26  Or.  174,  paragraph  I.— Re  forte*. 
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eighty-six,  the  plaintiff  exchanged  with  defendants  a  sixty - 
eight-acre  tract  of  land  for  a  certain  other  sixty -eight-acre 
tract  belonging  to  the  defendant  Ashnah  Plunkett;  that 
there  was  a  difference  in  the  value  of  the  said  tracts  in 
plaintiff's  favor;  and  that  for  the  purpose  of  making  up 
said  difference  the  defendants  agreed  to  build  and  con- 
struct for  plaintiff  about  three  fourths  of  a  mile  of  fencing, 
sixty  to  eighty  rods  of  which  was  to  be  of  boards  and 
posts,  and  the  balance  to  be  of  the  kind  commonly  known 
as  a  "worm  fence."  The  defendants  having  failed  and 
neglected  to  construct  the  fence,  the  plaintiff  had  it  built 
by  one  J.  B.  Mays,  whom  he  paid  therefor.  The  plaintiff, 
testifying  in  his  own  behalf,  said,  among  other  things, 
4  *  that  on  or  about  the  first  day  of  June,  eighteen  hundred 
and  eighty-nine,  at  the  Occidental  Hotel,  in  Corvallis, 
Oregon,  the  defendant  James  Plunkett  agreed  that  we  will 
pay  you  three  hundred  dollars  for  that  fence  (referring 
to  the  fence  in  the  contract  growing  out  of  the  exchange 
of  lands),  and  that  he  (plaintiff)  assented  to  said  proposi- 
tion to  accept  the  three  hundred  dollars  for  the  said  fenc- 
ing and  in  payment  therefor."  One  L.  Haskins,  a  witness 
for  plaintiff,  testified  that  he  was  present  at  the  Occidental 
Hotel  at  the  time  referred  to  by  plaintiff,  and  "that  he 
heard  the  plaintiff  ask  defendant  James  Plunkett  what 
they  were  going  to  do  about  that  fencing,  and  that 
Plunkett  stated,  'we  will  pay  you  three  hundred  dollars 
for  that  fencing  built  by  the  Mays,'  and  that  plaintiff 
assented  thereto."  Hiram  Wood  testified, that  in  the  year 
eighteen  hundred  and  ninety  James  Plunkett  said  to  him 
44 We  have  settled  with  Uncle  Van  (referring  to  plaintiff) 
for  the  fencing  built  by  John  Mays,  and  we  are  to  pay 
him  for  it"  And  one  Mrs.  Kiser  testified  that  during  the 
the  summer  of  eighteen  hundred  and  ninety,  or  about  that 
time,  at  her  father's  house  in  King's  Valley,  defendant 
Ashnah  Plunkett,  in  speaking  of  the  fence  built  by  said 
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Mays,  stated,  in  effect:  "We  have  settled  with  the  plain- 
tiff for  that  fencing  built  by  the  Mays',  and  are  to  pay 
him  (Vanbebber)  for  it" 

1.  The  foregoing  is  substantially  all  the  evidence  ad- 
duced by  plaintiff,  and  the  counsel  for  defendants  contend 
that  it  was  insufficient  to  go  to  the  jury  to  charge  defend- 
ant Ashnah  Plunkett  in  an  action  upon  an  account  stated, 
and,  consequently,  that  the  judgment  of  nonsuit  was  prop- 
erly granted.  "A  motion  for  a  nonsuit,"  says  Lord,  C.  J.f 
in  Brown  v.  Oregon  Lumber  Company,  24  Or.  317, 33  Pac.  557, 
"is  in  the  nature  of  a  demurrer  to  the  evidence;  it  admits 
not  only  all  that  the  evidence  proves,  but  all  that  it  tends 
to  prove.  The  evidence  given  for  the  plaintiff  must  be 
taken  to  be  true,  together  with  every  inference  of  fact 
which  the  jury  might  legally  draw  from  it  Whether 
there  is  any  evidence  tending  to  prove  the  material  allega- 
tions upon  which  a  cause  of  action  is  based  is  a  question 
of  law  for  the  court,  but  whether  a  given  amount  of  evi- 
dence is  sufficient  to  sustain  such  allegations  is  a  question 
of  fact  for  the  jury.  When  there  is  no  evidence  tending 
to  sustain  the  plaintiff's  cause  of  action,  it  is  the  duty  of 
the  court  to  grant  the  nonsuit,  and  withdraw  the  case 
from  the  jury."  See  also  Herbert  v.  Dufur,  23  Or.  467,  32 
Pac.  302.  Shattuck,  J.,  in  Tippin  v.  Ward,  5  Or.  453,  says: 
"A  case  should  be  submitted  to  the  jury,  unless  there  is 
an  entire  lack  of  evidence  tending  to  maintain  the  issues 
on  behalf  of  'the  plaintiff,  or  unless,  upon  the  whole  case 
made  by  the  plaintiff  himself,  it  appears  beyond  doubt 
that  the  plaintiff  has  no  right  to  recover":  Southwell  v. 
Beezley,  5  Or.  458,  and  Grant  v.  Baker,  12  Or.  331,  7  Pac.  318. 
TL~  doctrine  now  established  by  precedents  has  come  to 
this:  The  court  is  the  exclusive  judge  of  the  competency 
of  evidence  offered  to  prove  a  fact  under  the  issues.  If 
competent,  and  its  tendency,  however  slight,  is  to  prove 
such  fact,  the  jury  ought  to  have  it,  as  they  are  the  exclu- 
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sive  judges  of  its  sufficiency.  Hence  a  total  failure  of 
competent  proof  of  some  material  allegation  of  the  com- 
plaint will  entitle  the  court  to  withdraw  the  case  from  the 
jury  and  grant  a  nonsuit  on  motion  of  defendant:  Grant  v. 
Baker,  12  Or.  331,  7  Pac.  318. 

2.  The  question  now  recurs,  was  it  competent  for  the 
plaintiff  to  prove,  under  his  declaration  upon  an  account 
stated,  the  facts  set  forth  in  his  bill  of  exceptions?  Or, 
in  other  words,  was  the  evidence  introduced  competent  to 
support  his  cause  of  action  as  stated?  This  involves  an 
examination  of  the  question  as  to  whether  the  facts  of  the 
case,  giving  them  the  full  force  claimed  by  plaintiff,  con- 
stitute an  account  stated.  The  prior  liability  of  the  de- 
fendants to  plaintiff  was  upon  contract,  and  for  breach 
thereof.  The  defendants  had  failed  to  construct  certain 
fencing  which  they  agreed  to  make,  for  which  failure 
they  became  liable  in  damages.  This,  be  it  understood, 
was  the  nature  of  defendants'  prior  liability  to  plaintiff. 
Now  it  is  claimed  that  there  was  an  account  stated  about 
July  first,  eighteen  hundred  and  eighty-nine,  of  the  differ- 
ences existing  between  plaintiff  and  defendants,  and  that 
defendants  undertook  and  agreed  to  pay  plaintiff  an  as- 
certained balance  of  three  hundred  dollars,  the  amount 
which  plaintiff  had  paid  to  Mays  for  constructing  said 
fencing.  This  is  the  foundation  of  the  present  action. 
44  When  two  persons,  having  had  monetary  transactions 
together,  close  the  account  by  agreeing  to  the  balance  ap- 
pearing to  be  due  from  one  of  them,  this  is  called  'an 
account  stated.'  It  is  of  importance  from  the  fact  that  it 
operates  as  an  admission  of  liability  by  the  person  against 
whom  the  balance  appears;  or,  in  the  language  of  the 
common  law,  'the  law  implies  that  he  against  whom  tV~t 
balance  appears  has  engaged  to  pay  it  to  the  other;  and 
on  this  implied  promise  or  admission  an  action  may  be 
brought'":  1  Am.  and  Eng.  Ency.  110.    Wells,  J,  in 
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Okace  v.  Trafford,  116  Mass.  529,  17  Am.  Rep.  174,  says: 
"An  account  stated  is  an  acknowledgment  of  the  existing 
condition  of  liability  between  the  parties.  From  it  the 
law  implies  a  promise  to  pay  whatever  balance  is  thus 
acknowledged  to  be  due.  It  thereby  becomes  a  new  and 
independent  cause  of  action  so  far  as  that  a  recovery  may 
be  had  upon  it  without  setting  forth  or  proving  the  separ- 
ate items  of  liability  from  which  the  balance  results. "  And 
Mr.  Greenleaf  says:  "The  admission  must  have  reference 
to  past  transactions,  that  is,  to  a  subsisting  debt,  or  to  a 
moral  obligation,  founded  on  an  extinguished  legal  obli- 
gation to  pay  a  certain  sum":  2  Greenleaf  on  Evidence, 
§  126.  "An  account  stated  is  commonly  called  an  ad- 
mission of  a  debt;  but  it  is  merely  evidence  of  it":  Re 
Laycock  v.  Fickles,  4  B  &  S.  504.  Lord,  J.,  in  Truman  v. 
Owens  17  Or.  527,  21  Pac.  665,  after  citing  many  authorities, 
concludes  that  "to  constitute  an  account  stated  it  must 
appear  that  the  plaintiff  and  defendant  accounted  together 
on  their  mutual  demands,  or  of  the  demands  of  the  plain- 
tiff against  the  defendant,  and  upon  the  accounting  thero 
was  found  due  the  plaintiff  from  the  defendant  the  amount 
claimed.  It  will  be  noted,  then,  that  the  account  stated 
relates  to  some  previous  transactions  or  dealings  between 
the  parties,  or  some  article  or  articles  formerly  sold  by 
one  to  the  other,  and  that  the  relation  of  debtor  and 
creditor  already  exists  between  them,  and  that,  subse- 
quently to  such  transactions,  there  is  a  mutual  agreement 
between  them  as  to  the  allowance  or  disallowance  of  their 
respective  claims,  and  striking  of  a  balance,  or  agreement 
as  to  the  amount  due,  or  some  other  assent,  either  ex- 
pressly or  fairly  to  be  implied  by  the  circumstances,  as 
failure  to  object  within  a  reasonable  time  from  the  pres- 
entation of  the  account  The  idea  is  that  there  was  as 
agreement  between  the  parties,  founded  upon  an  exami- 
nation of  the  transactions,  either  active  or  presumptive." 


Jan.  1895.]         Vanbebbeb  v.  Plunkett.  567 

In  Whitwell  v.  Willard,  1  Met  (Mass.),  216,  plaintiff 
brought  an  action  of  trespass  against  Willard,  who  was 
sheriff  of  the  county,  for  the  alleged  nonfeasance  of  one 
A.  Matthews,  his  deputy,  in  not  properly  seizing,  keeping, 
and  disposing  of  a  large  amount  of  property,  consisting  of 
divers  and  sundry  items  of  different  values,  upon  execution 
then  in  the  hands  of  the  officer.  A  motion  was  made  that 
an  auditor  be  appointed  by  the  court  under  the  statute  to 
state  the  account.  Shaw,  C.  X,  in  passing  upon  the  ques 
tion,  said:  "The  primary  idea  of  account,  computatia, 
whether  we  look  to  proceedings  of  courts  of  law  or  equity, 
is  some  matter  of  debt  and  credit  between  the  parties, 
*  *  *  But  in  this  action  the  plaintiffs  charge  the  defend 
ants'  deputy  with  a  tort,  a  nonfeasance,  and  breach  of 
duty.  There  is  no  relation  of  debtor  and  creditor,  no  rela- 
tion of  responsibility  for  money  or  property  intrusted  by 
one  to  another,  either  in  fact  or  in  law,"  and  consequently 
refused  the  appointment  of  an  auditor.  It  would  seem 
that  an  account  stated  should  be  the  result  of  computation 
between  the  parties  concerning  monetary  transactions,  or 
debts  in  the  restrictive  sense,  as  distinguished  from  liabil- 
ities and  demands,  either  existing  reciprocally  or  entirely 
upon  the  one  side  or  the  other.  As  to  the  ascertained 
balance,  the  law  implies  a  promise  to  pay  and  an  action  is 
maintainable  thereon.  The  promise  is  new  in  its  nature, 
and  the  consideration  therefor  is  the  stating  of  the  account. 
What  existed  before  as  an  account  between  the  parties  is 
now  an  account  stated,  and  in  an  action  thereon  it  is  not 
necessary  to  inquire  as  to  particular  items  which  go  to 
make  it  up.  To  maintain  the  action  as  averred,  the  plain- 
tiff must  prove  an  account  stated;  that  and  nothing  else 
will  support  his  allegations:  Volkening  v.  DeQraaf,  81  N.  Y. 
271.  An  account  may,  however,  be  stated  with  reference 
to  a  single  item,  but  that  item  must  consist  of  a  debt  then 
due  and  owing:  2  Chitty  on  Contracts,  962;  Tucker  v.  Bar- 
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row,  7  Barn.  &  C.  625;  Whitehead  v.  Howard,  6  Eng.  Com. 
L.  187.  In  Lubbuck  v.  Tribe,  3  Mees.  &  W.  612,  Lord  Abin- 
ger,  C.  B.,  said:  "It  is  only  when  you  come  to  look  at  the 
facts  on  which  the  promise  was- made  that  you  are  enabled 
to  see  whether  it  is  an  account  stated  or  not  Here  there 
was  nothing  due  from  the  defendant  to  the  plaintiff  at  all: 
tile  only  thing  in  respect  of  which  they  had  a  claim  upon 
him  was  upon  his  promise,  and  they  might  have  had  an 
action  against  him  for  not  performing  that  promise,  be- 
cause, no  doubt,  it  was  made  upon  a  good  and  sufficient 
consideration;  but  it  was  not  in  the  nature  of  any  debt  due 
from  one  to  the  other  at  all,"  and  held  that  an  action  upon 
account  stated  would  not  lie.  See  also  Oough  v.  Fvndon, 
7  Welsb.  H.  &  G.  48.  So  it  is  with  regard  to  the  ordinary 
account  stated,  as  distinguished  from  an  express  settle- 
ment of  cross  demands,  it  must  consist  of  moneyed  transac- 
tions or  debts;  and  when  there  has  been  a  statement  of  the 
account  a  promise  to  pay  the  ascertained  balance  arises  by 
implication  if  no  express  undertaking  is  entered  upon  at 
the  time. 

Recurring  to  the  facts  of  this  case,  it  is  apparent  that 
the  obligation  of  the  defendant  to  construct  the  fence  in 
question  was  not  a  debt  due  and  owing  from  the  defend- 
ants to  plaintiff;  it  was  merely  a  demand  for  unliquidated 
damages  for  breach  of  contract,  and  hence  was  not  a 
proper  subject  upon  which  to  base  an  account  stated. 
To  test  the  question  as  to  the  correctness  of  this  conclu- 
sion, suppose  the  plaintiff  had  sued  the  defendants  upon 
their  agreement  to  build  the  fence,  and  for  damages  for 
their  default.  Would  it  be  a  good  defense  to  plead  an  ac- 
count stated  with  reference  thereto,  without  also  showing 
payment  of  the  amount  found  to  be  due?  In  other  words, 
is  the  mere  statement  of  the  account  as  alleged  a  discharge 
of  the  old  cause  of  action  for  breach  of  contract?  Un- 
mistakably not    And  inasmuch  as  a  new  cause  of  action 
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is  not  given  until  the  old  is  discharged,  it  follows  that  the 
action  upon  an  account  stated  cannot  be  maintained.  The 
alleged  account  stated  amounts  to  an  accord,  but  an  accord 
without  satisfaction  is  no  defense  to  the  original  action; 
an  accord  with  satisfaction,  however,  gives  a  new  action 
and  the  old  is  barred.  "A  claim  or  demand  may  be  satis- 
fied by  the  party  liable  delivering,  paying,  or  doing,  and 
the  claimant  accepting,  something  different  from  that 
which  was  owing  or  claimed,  if  the  parties  so  agree.  It 
is  a  substantial  payment.  When  such  agreement  is  exe- 
cuted,—carried  fully  into  effect,— the  original  demand  is 
cancelled,  completely  satisfied,  and  extinguished.  It  is 
thus  discharged  by  what  the  law  denominates  accord  and 
satisfaction.  It  is  a  discharge  of  the  former  obligation  or 
liability  by  receipt  of  a  new  consideration  mutually  agreed 
on":  1  Sutherland  on  Damages,  425.  Again,  suppose  the 
plaintiff  had  sent  to  defendants  a  statement  in  writing  of 
his  claim  against  them  for  three  hundred  dollars  for  build- 
ing this  fence,  and  the  defendants  had  retained  it  an  un- 
reasonable or  any  length  of  time  without  objection,  would 
a  promise  to  pay  such  sum  arise  by  implication?  Undoubt- 
edly not  If  such  were  the  rule  it  would  be  an  easy  mat- 
ter for  any  claimant  to  convert  an  action  for  unliquidated 
damages,  whether  arising  from  contract  or  tort,  into  an 
action  upon  a  money  demand,  wherein  it  would  not  be 
permissible  to  inquire  into  the  original  cause  of  action. 
Every  person  against  whom  such  a  claim  is  made  would 
be  compelled  to  be  constantly  on  the  alert,  and  make  due 
and  timely  objection,  in  order  to  prevent  an  undue  advan- 
tage being  taken  of  him.  The  doctrine  of  an  account 
stated  cannot  be  carried  to  this  extent  A  single  item  not 
of  a  debt  due  and  owing,  but  of  an  unliquidated  claim  of 
damages  for  the  breach  of  a  parol  or  simple  contract  can 
not  form  the  basis  of  an  account  stated.     The  lower  court 
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therefore  properly  granted  the  nonsuit,  and  its  judgment 
is  affirmed.  Affirmed. 


[  Argued  November  26, 1894;  decided  January  28, 1805.] 

state  v.  McCaffrey. 

[8.  G.  88  Pac.  932.] 

Cbimdtal  Law—  Verity  or  Record  oh  Appeal.— The  transcript  at  filed  in 
the  appellate  court  is  conclusively  presumed  to  be  correct,  and  if  there  are 
any  errors  or  omissions,  they  must  be  corrected  by  some  proper  proceed- 
ing before  the  case  is  heard;— thus,  where  the  record  Bhows  that  the  de- 
fendant was  arraigned  on  one  indictment,  but  was  convicted  on  another 
indictment  returned  by  the  grand  jury  on  the  same  day,  while  the  only 
indictment  appearing  in  the  record  is  different  from  either  of  the  other 
two,  the  court  will  not  presume  or  conclude  that  such  defects  were  clerical 
errors,  but  will  rely  implicitly  on  the  certified  record,  and  reverse  the  case 
lor  lack  of  any  record  of  the  proceedings. 

Appeal  from  Multnomah:  Thos.  A  Stephens,  Judge. 

J.  Carroll  McCaffrey  was  convicted  of  uttering  and 
publishing  a  check  bearing  a  forged  indorsement,  and 
sentenced  to  two  years  in  the  state  penitentiary. 

Reversed. 

For  appellant  there  was  a  brief  signed  by  Messrs. 
Whalley,  Strahan  A  Pipes,  and  an  oral  argument  by  Mr. 
Martin  L.  Pipes. 

For  the  state  there  was  a  brief  and  oral  argument  by 
Messrs.  Geo.  E.  Chamberlain,  attorney-general,  and  Wilson 
T.  Hume,  district  attorney. 

Opinion  by  Mr.  Chief  Justice  Bean. 

The  judgment  from  which  this  appeal  was  taken  shows 
that  it  was  rendered  upon  a  conviction  had  on  an  indict- 
ment returned  by  the  grand  jury  on  the  twelfth  day  of 
February,  eighteen  hundred  and  ninety-four,  charging 
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the  defendant  with  the  crime  of  forgery  committed  on  the 
fifth  day  of  June,  eighteen  hundred  and  ninety-three;  but 
there  is  no  such  indictment  in  the  record,  nor  does  the 
transcript  show  either  an  arraignment,  plea,  trial,  or  con- 
viction on  an  indictment  so  described.  The  only  indict- 
ment contained  in  the  transcript  shows  that  it  was  re- 
turned by  the  grand  jury  and  filed  with  the  clerk  of  the 
circuit  court  on  the  tenth  day  of  February,  eighteen  hun- 
dred and  ninety-four,  and  charged  the  defendant  with  ut- 
tering as  true  and  genuine,  on  June  fifth,  eighteen  hun- 
dred and  ninety-three,  a  certain  check  having  a  forged 
indorsement  thereon;  and  the  entry  of  arraignment  shows 
it  to  have  been  on  an  indictment  returned  February 
twelfth,  eighteen  hundred  and  ninety-four,  charging  the 
crime  of  forgery  to  have  been  committed  on  the  fifteenth 
day  of  June,  eighteen  hundred  and  ninety-three.  The 
other  journal  entries  are  silent  both  as  to  the  indictment 
upon  which  the  proceedings  were  had  and  the  crime  with 
which  the  defendant  was  charged.  It  thus  appears  that 
there  is  no  record  before  us  by  which  the  judgment  can 
be  supported.  It  was  suggested  at  the  argument  that 
such  defects  in  the  record  were  mere  clerical  errors  or 
mistakes  of  the  clerk,  but  for  the  purposes  of  this  appeal 
the  record  as  sent  up  here  imports  absolute  verity.  To 
the  proceeds  of  the  court  below  as  shown  by  the  transcript 
of  the  cause  must  we  look  to  determine  whether  that  court 
erred.  If  there  is  a  mistake  in  the  record  it  should  have 
been  corrected  in  the  court  below:  State  v.  Gilbert  (decided 
in  this  court  in  eighteen  hundred  and  eighty-three,  but 
not  reported).  In  the  case  referred  to  there  were  two  in- 
dictments in  the  transcript,  and  the  record  did  not  show 
upon  which,  if  only  upon  one,  the  trial  or  conviction  was 
had,  and  for  that  reason  it  was  reversed.  In  this  case  the 
record  would  seem  to  indicate  that  there  were  three  in- 
dictments against  the  defendant,  but  it  does  not  disclose  a 
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complete  trial  and  conviction  upon  either  of  them.  The 
arraignment  and  judgment  appear  to  be  based  upon  two 
different  indictments  for  forgery,  both  returned  by  the 
grand  jury  on  the  twelfth  day  of  February,  eighteen  hun- 
dred and  ninety-four,  one  charging  the  crime  to  have  been 
committed  on  June  fifth,  eighteen  hundred  and  ninety- 
three,  and  the  other  on  the  fifteenth  day  of  the  same 
month,  and  neither  appear  to  have  been  based  on  the  in- 
dictment in  the  transcript,  which  is  for  uttering  as  true 
and  genuine  a  forged  instrument;  nor  is  there  anything  in 
the  entry  of  the  arraignment,  trial,  or  judgment  by  which 
the  ambiguity  or  conflict  in  the  record  can  be  explained  or 
reconciled.  The  record  before  us  fails  to  show  that  the 
defendant  was  ever  arraigned,  tried,  or  convicted  of  the 
crime  charged  in  the  indictment  appearing  in  the  tran- 
script, nor  does  it  show  the  indictment  or  proceedings  of 
a  trial  upon  which  the  judgment  could  be  based.  If  the 
record  of  the  arraignment  and  judgment  did  not  identify 
the  particular  indictments  referred  to  therein,  we  could 
perhaps  assume  that  they  were  had  on  the  indictment  in 
the  transcript,  but  not  so  when  the  record  shows  affirma- 
tively to  the  contrary.  We  therefore  have  no  alternative 
but  to  reverse  the  judgment,  and  it  is  so  ordered. 

Reversed. 


[  Decided  January  28, 1806.] 
EX  PARTE   COWING. 

[State  cat  reU  IdUmcm  v.  Cowing,  88  Pac.  1090.] 

Disbabxknt  or  Attomtey—  Jubv.  Trial.—  On  the  question  whether  a  court 
can  disbar  an  attorney  for  the  commission  of  an  indictable  offense,  com- 
mitted ontside  the  line  of  his  professional  duties,  without  his  having  first 
been  indicted  and  convicted,  there  is  some  conflict  in  the  authorities;  but 
the  better  rule  seems  to  be  that  where  the  crime  charged  affects  the  gen- 
eral moral  character  of  the  attorney  and  his  general  fitness  to  practice  his 
profession,  and  is  admitted  or  clearly  proven,  the  court  may  proceed  in  a 
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summary  manner  to  disbar  him.  Where,  however,  the  charge  is  of  a 
single  criminal  act,  committed  in  his  private  capacity,  and  any  doubt  of 
the  party's  guilt  exists,  a  court  should  not  proceed  summarily,  but  should 
leave  the  case  to  be  determined  by  a  jury :  State  v.  Winton,  11  Or.  481- 
468,  cited. 

This  is  a  proceeding  instituted  by  the  state  upon  the 
relation  of  Cicero  M.  Idleman,  John  Catlin,  Milton  W. 
Smith,  William  B.  Willis,  and  J.  Couch  Flanders,  consti- 
tuting the  Grievance  Committee  of  the  Oregon  State  Bar 
Association,  to  disbar  one  Thomas  F.  Cowing,  an  attorney 
of  this  court  residing  in  Oregon  City,  for  a  violation  of  the 
provisions  of  subdivision  1  of  section  1031  of  Hill's  Code. 
The  information  states,  in  substance,  that  in  July,  eighteen 
hundred  and  ninety- two,  the  said  Cowing  was  called  as  a 
witness  in  the  trial  of  a  criminal  proceeding  against  C.  M. 
Mead,  J.  A.  Confer,  and  J.  C.  Mehan,  then  pending  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Ore- 
gon, and  as  such  witness  testified  that  prior  to  the  first 
day  of  August,  eighteen  hundred  and  ninety,  he  entered 
into  a  contract  and  agreement  with  said  Confer,  Mead,  and 
Mehan,  by  which  it  was  understood  and  agreed  that  said 
parties  should  locate  him  upon  a  piece  of  government 
timber  land  in  southern  Oregon,  he  agreeing  to  make  the 
application  for  the  purchase  of  said  land,  and  all  necessary 
affidavits  required  by  the  land  department,  and  that  upon 
the  completion  of  his  purchase  said  Confer,  Mead,  and 
Mehan  were  to  purchase  or  provide  a  purchaser  for  the 
said  land  from  him  for  the  sum  of  one  thousand  dollars; 
that  in  pursuance  of  this  conspiracy  he  made  an  applica- 
tion on  the  first  day  of  August,  eighteen  hundred  and 
ninety,  for  the  purchase  of  the  southwest  quarter  of  sec- 
tion four,  township  sixteen  south  of  range  one  east,  and 
made  and  filed  the  necessary  affidavit  required  by  the  rules 
of  the  land  department,  in  which,  among  many  other 
things,  he  swore  that  he  had  personally  examined  the 
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land,  and  from  his  own  personal  knowledge  knew  that  it 
was  unfit  for  cultivation,  and  chiefly  valuable  for  timber; 
and  that  he  did  not  make  said  application  to  purchase  on 
speculation,  but  in  good  faith  to  appropriate  the  land  to 
his  own  exclusive  use  and  benefit,  and  that  he  had  not, 
directly  or  indirectly,  made  any  agreement  or  contract 
with  any  person  or  persons  whomsoever,  by  which  the 
title  he  might  acquire  from  the  government  of  the  United 
States  should  inure,  in  whole  or  in  part,  to  the  benefit  of 
any  person  except  himself;  that  he  was  familiar  with  the 
land  laws  of  the  United  States,  and  made  said  affidavit 
with  full  knowledge  that  the  statements  therein  contained 
were  not  true,  and  that  he  had  not  in  fact  personally  in- 
spected or  examined  said  land  before  making  said  appli- 
cation, and  was  entirely  ignorant  thereof;  that  he  had 
never  been  on  the  land,  and  knew  nothing  about  it  Upon 
being  cited  to  appear  and  answer  the  petition,  the  defend- 
ant filed  an  answer,  in  which  he  denies  specifically  all  the 
allegations  therein  contained,  and  upon  the  issue  thus 
joined  the  matter  was  referred  to  referees  to  take  and 
report  the  testimony.  Upon  the  coming  in  of  the  reports 
of  the  respective  referees  the  case  was  argued  and  sub- 
mitted by  counsel.  Dismissed. 

For  relators  there  was  a  brief  by  Messrs.  John  Catlin 
and  J.  Couch  Flanders,  and  an  oral  argument  by  Mr.  Geo.  K 
Chamberlain,  attorney-general,  and  Mr.  Catlin. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Ira  Jones,  and  an  oral  argment  by  Mr.  George  SL 
Brownell. 

Opinion  by  Mr.  Chief  Justice  Bean. 

From  the  testimony  as  reported  it  appears  that  on 
August  first,  eighteen  hundred  and  ninety,  Cowing  filed 
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in  the  land  office  at  Roseburg  a  duly  verified  application 
to  purchase  the  land  referred  to,  containing,  among  other 
statements,  the  following:  "I  do  not  apply  to  purchase 
the  land  on  speculation,  but  in  good  faith,  and  to  appro- 
priate it  to  my  own  exclusive  use  and  benefit;  and  that  I 
have  not,  directly  or  indirectly,  made  any  agreement  or 
contract  or  in  any  way  or  manner  with  any  person  or  per- 
sons whomsoever,  by  which  the  title  I  might  acquire  from 
the  government  of  the  United  States  may  inure  in  whole 
•r  in  part  to  the  benefit  of  any  person  except  myself/1 
and  that  he  knew  from  his  own  personal  knowledge  the 
land  to  be  unfit  for  cultivation,  and  valuable  chiefly  for  its 
timber.  But  there  is  not  a  scintilla  of  evidence,  aside 
from  the  alleged  testimony  of  Cowing  himself  on  the  trial 
of  Confer,  Mead,  and  Mehan,  even  tending  to  show  that 
such  affidavit  was  false.  In  fact,  the  testimony  taken  in 
this  proceeding,  upon  that  point  shows  it  to  have  been 
true.  Cowing  testified  in  his  own  behalf  to  that  effect, 
and  so  also  did  Mead  and  Mehan,  and  Confer  was  not 
called  as  a  witness.  It  is  a  disputed  fact,  too,  on  the 
record  as  to  whether  Cowing  testified  in  the  federal 
court  as  alleged  in  the  petition.  The  witnesses  for  the 
state  all  testify  that,  as  they  understood  his  testimony, 
it  was  in  effect  as  alleged,  while  about  an  equal  number 
for  the  defendant,  including  himself,  are  just  as  positive 
that  he  did  not  so  testify.  So  far  as  the  allegation  that  he 
had  personally  examined  the  land  before  making  applica- 
tion is  concerned,  the  testimony  shows  that  while  he  did  not 
actually  go  upon  the  particular  tract  applied  for,  yet  he 
did  go  upon  an  adjoining  elevation,  where  he  could  see  the 
land  and  its  character,  condition,  and  location,  and,  based 
upon  the  information  thus  obtained,  he  made  an  affidavit 
that  the  land  was  unfit  for  cultivation  and  valuable  chiefly 
for  timber;  and  under  the  rulings  of  the  land  department, — 
of  which  he  had  knowledge,  and  with  which  he  was  f  amil- 
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iar, — this  is  a  sufficient  examination,  within  the  meaning  of 
the  law,  and  justifies  the  statements  contained  in  the  affi- 
davit: Orace  v.  Carpenter,  14  Decisions  of  the  Department 
of  the  Interior,  436.  It  thus  necessarily  appears  that  the 
position  of  the  plaintiff  is  that  Cowing  should  be  disbarred 
for  committing  the  crime  of  perjury,  either  in  making  the 
affidavit  in  the  land  office,  or  in  testifying  in  the  federal 
court  as  a  witness;  but  in  either  case  the  crime  was  com- 
mitted, if  at  all,  in  his  private  capacity,  and  not  in  the  line 
of  his  professional  duties  or  employment. 

As  to  whether  a  court  can  disbar  an  attorney  for  the 
commission  of  an  indictable  offense  outside  of  the  line  of 
his  professional  duties,  without  his  first  having  been  in- 
dicted and  convicted,  there  is  some  conflict  in  the  author- 
ities. It  is  perhaps  the  better  rule  that  where  the  crime 
charged  affects  the  general  moral  character  of  the  attor- 
ney and  his  general  fitness  to  practice  his  profession,  and 
is  admitted  or  clearly  proven,  the  court  may  proceed  in  a 
summary  manner  to  disbar  him;  but  when  the  charge  is  of 
•  single  criminal  act,  committed  in  his  private  capacity, 
and  the  evidence  is  conflicting,  and  any  doubt  of  the  party's 
guilt  exists,  no  court  should  attempt  to  proceed  summarily, 
but  should  leave  the  case  to  be  determined  by  a  jury:  Ex 
parte  Wall,  107  U.  S.  265,  2  Sup.  Ct.  569;  State  v.  WinUm, 
11  Or.  456,  5  Pac.  337.  We  have  here  a  case  in  which  the 
evidence  is  conflicting,  and  there  is  certainly  some  doubt 
as  to  whether  Cowing  committed  perjury,  either  in  the 
federal  court  or  in  making  the  affidavit  in  the  land  office, 
and  under  such  circumstances  this  court  ought  not  to  pro- 
ceed summarily  to  try  the  question,  but  should  leave  the 
case  to  be  determined  by  a  jury  upon  an  indictment  And 
especially  is  this  true  in  the  case  at  bar,  for  the  record 
shows  from  the  testimony  of  such  reputable  citizens  of 
Oregon  City  as  Judge  McBride,  Geo.  C.  Brownell,  D.  C. 
Latourette,  W.  G.  Johnson,  Captain  Apperson,  Peter  Pac- 
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quet,  and  others,  that  during  Cowing's  five  years'  residence 
in  that  community  he  has  borne  an  excellent  reputation 
for  truth  and  veracity,  and  as  an  honorable  member  of  his 
profession.  In  addition  to  this  there  appear  in  the  record 
letters  and  certificates  from  the  state  of  Minnesota,  where 
Cowing  resided  for  many  years  prior  to  his  coming  to 
Oregon,  signed  by  the  governor,  judge  of  the  district 
court,  attorney-general,  and  other  persons  of  position  and 
standing,  certifying  that  he  bore  a  like  reputation  in  that 
state,  and  stood  high  in  the  estimation  of  the  people,  both 
in  his  personal  and  professional  character,  and  had  been 
intrusted  with  positions  of  honor  and  trust,  the  duties  of 
which  he  discharged  with  fidelity.  Under  such  circum- 
stances, it  is  eminently  just  and  proper  that  when  an  at- 
torney of  the  reputation  and  standing  of  Cowing,  as  shown 
by  this  record,  is  accused  of  the  commission  of  an  indict- 
able offense,  committed  outside  of  the  line  of  his  profes- 
sional duties,  he  should  be  accorded  the  right  of  a  trial 
before  a  jury,  on  an  indictment  regularly  found  against 
him,  before  he  is  deprived  of  the  valuable  right  to  prac- 
tice his  profession.     It  follows  that  the  petition  must  be 

dismissed,  and  it  is  so  ordered. 

Dismissed. 


[Argued  December  10, 1894;  decided  January  28, 1805.] 
MORRIS  v.  RODGERS. 

[aC.  88  Pac  981.1 

Vkbificatioh  of  Cost  Bill  bt  Attobjtey— Code,  I  656.— Where  the  statute 
only  requires  that  the  cost  bill  "  must  be  verified,  except  as  to  fees  of 
officers,"  ( Hill's  Code,  }  556,)  and  that  if  objections  are  made  thereto  the 
party  claiming  the  costs  may  "file  with  the  clerk  an  amended  verified 
statement,"  ( Laws,  1891,  p.  114,)  but  does  not  in  terms  require  the  verifi- 
cation to  be  made  by  the  party  himself,  it  may  be  made  by  the  attorney, 
if  he  has  knowledge  of  the  facts. 
28  Ob.- 78. 
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Appeal  from  Linn:  Geo.  H.  Burnett,  Judge. 

Action  by  R.  N.  Morris  against  6.  W.  Rodgers,  com- 
menced in  justice's  court,  and  taken  on  appeal  to  the  cir- 
cuit court,  where  there  was  a  'judgment  for  defendant. 
From  a  judgment  sustaining  a  motion  by  plaintiff  to 

retax  costs,  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  signed  by  Messrs. 
Kelly  A  Ourl9  and  an  oral  argument  by  Mr.  L.  M.  OurL 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  H.  C.  Watson. 

Action  by  R,  N.  Morris  against  George  W.  Rodgers  in 
which  judgment  went  for  plaintiff,  and  is  before  this  court 
on  an  appeal  from  a  decision  on  a  motion  to  retax  costs. 
The  only  question  presented  is  the  sufficiency  of  the 
amended  verified  statement  of  defendant.  The  objection 
to  this  statement  is  that  it  is  not  verified  by  the  party  en- 
titled to  costs,  but  by  his  attorney.  The  statute  provides 
that  a  cost  bill  or  statement  "must  be  verified,  except  as 
to  fees  of  officers"  (Hill's  Code,  §  556);  and  that  if  objec- 
tions are  made  thereto  the  party  making  such  cost  bill 
may,  within  five  days  thereafter,  "file  with  the  clerk  an 
amended  verified  statement,"  etc.:  Laws,  1891,  p.  114;  but 
it  does  not  in  terms  require  the  verification  to  be  made  by 
the  party  himself,  and  in  the  absence  of  such  requirement 
we  can  conceive  of  no  valid  reason  why  it  may  not  be 
made  by  the  attorney,  if  he  has  sufficient  knowledge  to 
enable  him  to  make  it  In  many  cases  he  is  more  familiar 
than  his  client  with  the  amount  of  costs  and  disbursements 
to  which  he  is  entitled,  and  is  therefore  better  qualified  to 
make  the  necessary  verification.  To  require  the  party 
himself  in  all  cases  to  verify  the  cost  bill  would  be  incon- 
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venient  and  impracticable,  and  would  often  deprive  him 
entirely  of  his  right  to  costs,  unless  he  is  prepared  to 
swear  to  the  correctness  of  the  items  of  the  bill  therefor 
of  which  he  has  no  knowledge.  The  statute  does  not  re- 
strict the  verification  to  any  particular  person,  and  it  may 
therefore  be  made  either  by  the  party,  or  some  one  in  his 
behalf,  who  has  knowledge  of  the  correctness  of  the  vari- 
ous items  set  forth  in  the  cost  bill.  The  statement  is 
required  to  be  verified  in  order  to  prevent  the  taxation  of 
illegal  or  unjust  items  as  costs,  and  this  object  is  secured 
where  the  verification  is  made  by  one  familiar  with  the 
facts,  whether  it  be  the  party  or  his  attorney.  In  Cali- 
fornia it  is  held  that  the  verification  of  a  cost  bill  by  an 
attorney  is  sufficient,  under  a  statute  requiring  the  verifi- 
cation to  be  made  by  the  party,  (Burnham  v.  Hays,  3  Cal. 
115,)  and  certainly  no  stricter  rule  should  prevail  under  a 
statute  which  contains  no  such  requirement.  The  judg- 
ment of  the  court  is  therefore  reversed. 

Reversed. 

Mr.  Justice  Wolverton  having  been  of  counsel  in  the 
court  below  took  no  part  in  this  decision. 


[  Decided  January  28, 1886.] 
RE  ASSIGNMENT   OP   HAMILTON. 

AVERY  V.  LADD. 
[&C.38Pac.Rep.  1068.J 

1.  Rxcbxtkb'b  Rigbtb  to  Assets  of  Insolvent— 8bt-off.* — Upon  •  re- 
ceiver's appointment,  the  debtor's  choses  in  action  pass  to  him,  subject  to- 
the  equitable  right  of  set-off  then  existing  against  the  debtor. 

•  A  number  of  authorities  in  support  of  this  rule,  ss  applied  to  both  receivers  and 
assignees,  are  collected  in  a  note  to  the  Massachusetts  case  of  JferriS  v.  Cbpe  Ann 
Granite  Company,  28  L.  R.  A.  813,  showing  also  the  limitations  on  the  rule. 
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2.  Bwt-owr  Aoai  hit  Rbceivhl*  —  A  debtor  of  ft  impended  tank,  acquiring  * 
check  thereon  with  knowledge  of  the  suspension,  cannot  set  off  the 
amount  thereof  against  his  debt,  though  he  acquire  the  check  before  a 
reoeirer  for  the  bank  is  appointed. 

S.  lUcaivan  —  Equttablc  AssiaHMwrr.— An  order  appointing  a  receiver  to 
take  charge  of  the  firm  asset*,  in  an  action  to  dissolve  a  partnership,  and 
providing  for  the  collection  of  debts  due  the  firm,  and  the  application  of 
the  proceeds  to  the  payment  of  its  liabilities,  operates  as  an  equitable 
assignment  for  the  benefit  of  the  firm's  creditors,  and  the  receiver  has  a 
lien  thereon  from  the  time  of  his  appointment— in  short,  the  property  is 
in  cuttodia  Ugit  for  the  benefit  of  such  persons  as  shall  show  themselves 
entitled  to  it 

4.  Reomvib—  AflBiamci— Mebok*— SiT-orr.— The  met  that  a  bank,  after 
the  appointment  of  a  receiver  for  it,  assigns  for  the  benefit  of  its  creditors, 
does  not  discharge  the  lien  in  favor  of  all  Ms  creditors  which  attached  to 
its  assets  upon  the  receiver's  appointment,  so  as  to  permit  a  debtor  of  the 
bank  to  set  off  against  his  debt  the  amount  of  a  check  on  the  bank  ac- 
quired by  him  after  the  appointment  of  the  receiver,  but  before  the  assign- 
ment. On  the  contrary,  the  equitable  interest  acquired  in  the  assets  of  an 
insolvent  firm  by  a  receiver  appointed  in  an  action  for  their  distribution 
merges  into  a  legal  lien  for  the  benefit  of  creditors  upon  the  discharge  of 
the  receiver  and  the  appointment  of  an  assignee  for  the  benefit  of  credit- 
ors; and  debtors  of  the  insolvent  firm  do  not  acquire  by  such  appoint- 
ment any  right  of  offset  on  account  of  claims  as  to  which  such  right  did 
.    not  exist  against  the  receiver. 

Appeal  from  Benton:  J.  C.  Fullerton,  Judga 

This  is  an  appeal  from  a  judgment  substaining  objec- 
tions to  and  rejecting  the  several  offsets  claimed  by  the 
appellants  against  their  several  debts  due  the  firm  of  Ham- 
ilton, Job  &  Company.  The  cause  was  tried  upon  an 
agreed  statement  of  facts,  from  which  it  appears  that 
up  to  and  for  some  time  prior  to  June  tenth,  eighteen 

•  It  seems  to  be  generally  agreed  that  no  set-off  will  be  allowed  against  an  iasolv- 
ent  estate  of  a  claim  purchased  after  the  estate  has  passed  out  of  the  insolvent's  pos- 
session, whether  taken  from  him  by  his  own  voluntary  assignment  or  by  some  legsl 
proceedings.  There  is,  however,  a  difference  of  opinion  as  to  the  act  which  fixes  the 
rights  of  the  parties  so  that  no  claim  procured  thereafter  can  be  set  off.  Some  cases 
hold  that  any  claim  procured  prior  to  the  institution  of  Judicial  proceedings  or  the  ex- 
ecution of  an  assignment  may  be  set  off,  while  others  hold  that  knowledge  of  the  in- 
solvency is  sufficient  to  prevent  claims  thereafter  acquired  from  being  so  need.  See  a 
note  to  the  Michigan  case  of  Stone  v.  Dodge,  21  L.  R.  A.  280.    See  also  Doxit  v.  Btdm»- 
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hundred  and  ninety-three,  B.  E,  Job  and  Zephin  Job  were 
partners,  engaged  in  the  general  banking  business  at  Cor- 
vallist  Oregon,  under  the  firm  name  of  Hamilton,  Job  & 
Company;  that  on  said  day  they  failed  to  open  their  bank 
for  business,  and  posted  a  notice  on  the  door  thereof  to 
the  eflEect  that,  owing  to  the  withdrawal  of  deposits,  they 
were  compelled  to  suspend  payment;  and  at  the  same  time 
B.  B.  Job  commenced  a  suit  against  Zephin  Job  for  the 
dissolution  of  said  partnership,  alleging  in  his  complaint 
the  suspension  of  their  bank,  and  their  inability  to  con- 
tinue the  business,  and  praying  the  appointment  of  a  re- 
ceiver to  take  charge  of  their  assets,  collect  the  debts  due 
the  firm,  apply  the  proceeds  to  the  payment  of  their  lia- 
bilities, wind  up  their  affairs,  and  divide  the  surplus,  if 
any,  among  the  partners  as  their  respective  interests 
might  appear  upon  an  accounting;  whereupon  the  court 
on  said  day  made  an  order  appointing  J.  B.  Bryson  re- 
ceiver, and  instructing  him  to  proceed  as  prayed  for  in  the 
complaint;  and  said  officer  having  duly  qualified  entered 
upon  the  discharge  of  his  duties.  It  also  appears  that 
after  the  appointment  of  the  receiver,  the  property  and 
assets  of  said  firm  having  been  attached  in  an  action 
brought  by  the  State  Agricultural  College,  to  secure  the 
payment  of  seventeen  thousand  six  hundred  and  sixty- 
four  dollars  and  seventy-four  cents  due  it,  the  said  B.  B. 
and  Zephin  Job,  as  such  partners,  on  the  nineteenth  of 
said  month,  at  the  request  of  a  majority  of  their  creditors, 
made  a  general  assignment  to  said  J.  B.  Bryson,  who  ac- 
cepted the  trust  and  duly  qualified  as  assignee;  that  three 

trial  Manttfacturtng  Company  ( N.  C),  28  L.  R.  A.  823,  where  it  is  stated  that  the  receiver 
of  an  insolvent  bank,  in  settling  with  a  creditor,  should  deduct  from  his  credit  all 
those  sums  for  which  he  is  debtor,  whether  as  principal  or  surety,  and  whether  his 
liability  has  matured  or  not;  and  in  settling  with  a  debtor  to  the  bank  the  receiver 
should  allow  him  credit  for  all  sums  which  the  bank  owed  him  when  the  receiver  was 
appointed,  whether  the  debts  were  then  due  or  not.  The  following  cases  review  In 
the  notes  many  phases  of  the  question  :  Bradley  v.  Thompson  Smith' $  Sons,  28  L.  R.  A. 
806 ;  Vann  v.  Marburg,  28  L.  R.  A.  826  ;  Adams  v.  Spokane  Drug  Company,  23  L.  R.  A.  884, 
87  Fed.  883;  Benson  v.  Hajpoood,  23  L.  R.  A.  836. 
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days  thereafter  the  court  made  an  order  directing  said 
Bryson  to  proceed  under  the  assignment,  instead  of  the 
receivership,  in  the  administration  of  the  said  estate,  and 
as  such  receiver  to  surrender  to  himself  as  assignee  all  the 
property  and  assets  of  said  firm  in  his  possession,  and  that 
further  proceedings  under  the  receivership  in  respect  to  the 
partnership  assets  be  suspended  until  a  final  settlement  by 
the  assignee,  or  the  further  order  of  the  court;  that  upon 
the  usual  notice  to  creditors  being  given  by  the  assignee, 
numerous  claims  against  said  estate  were  presented  for  al- 
lowance, and,  among  others,  the  following  were  sought  to 
be  offset  against  their  respective  debts,  to  wit:  J.  M.  Apple- 
white, being  indebted  in  the  sum  of  eighty-seven  dollars 
and  fifteen  cents,  tendered  the  check  of  J.  C.  Applewhite, 
drawn  upon  said  firm  in  his  favor,  June  tenth,  eighteen 
hundred  and  ninety- three,  for  one  hundred  dollars;  P. 
Avery,  being  indebted  in  the  sum  of  one  hundred  and 
fifty  dollars,  offered  the  check  of  the  Benton  County  Flour- 
ing Mills  Company,  drawn  the  same  day  upon  said  firm  in 
his  favor,  for  one  hundred  and  forty-nine  dollars  and  thirty 
cents;  John  Smith,  being  indebted  in  the  sum  of  two  thou- 
sand dollars,  presented  a  certificate  of  deposit  issued  by 
said  firm  to  said  Benton  County  Flouring  Mills  Company 
for  four  thousand  dollars,  and  duly  assigned  to  him  June 
fifteenth,  and  also  a  draft  issued  by  said  firm  upon  Messrs. 
Ladd  &  Tilton,  bankers  at  Portland,  Oregon,  for  forty- four 
dollars  and  ninety  cents,  and  duly  assigned  to  him  after  the 
appointment  of  said  receiver.  It  also  appears  that  the 
said  checks  issued  to  J.  M.  Applewhite  and  P.  Avery  were 
given  to  and  received  by  them  subsequent  to  the  closing 
of  said  bank,  with  knowledge  thereof,  and  could  not  there- 
fore have  been  presented  for  payment  prior  thereto;  that 
the  estates  of  Hamilton,  Job  &  Company,  and  of  said 
B.  R.  Job  and  Zephin  Job,  at  all  times  since  June  tenth, 
eighteen  hundred  and  ninety-three,  have  been  and  are 
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wholly  insufficient  to  pay  the  debts  of  said  partnership; 
that  William  M.  Ladd,  Charles  E.  Ladd,  and  John  Wesley 
Ladd,  trustees  under  the  last  will  and  testament  of  W.  S. 
Ladd,  deceased,  being  creditors  of  said  insolvent  estate, 
and  having  presented  their  claim  for  allowance  to  the  as- 
signee within  the  time  required  by  law,  filed  objections  to 
the  allowance  of  the  foregoing  claims  of  set-off,  and  the 
court  at  the  hearing  thereof  sustained  said  objections,  and 
rendered  judgment  rejecting  the  several  claims  so  objected 
to,  from  which  judgment  all  the  claimants  appeal. 

Affirmed. 

For  appellants  there  were  printed  briefs  by  Messrs. 
W.  8.  McFadden,  John  Kelsay,  Whalley,  Strahan  6  Pipes,  and 
John  Burnett,  and  oral  arguments  by  Mr.  John  W.  WhaUey 
and  Mr.  Kelsay. 

For  respondents  there  was  a  brief  by  Messrs.  WiUiams, 
Wood,  and  Llnthicum,  and  an  oral  argument  by  Mr.  J.  Couch 
Flanders. 

Opinion  by  Mr.  Justice  Moore. 

1.  The  record  discloses  that  J.  R.  Bryson  was  ap- 
pointed receiver  at  about  three  o'clock  in  the  afternoon  of 
June  tenth,  eighteen  hundred  and  ninety-three,  and  that 
P.  Avery  received  his  check,  drawn  that  day  upon  Hamil- 
ton, Job  &  Company,  before  that  hour,  but  that  he  ac- 
cepted it  with  knowledge  that  their  bank  had  suspended 
payment,  and  the  question  is  presented  as  to  whether 
Avery  is  entitled  to  offset  the  said  check  against  his  debt 
The  rule  appears  to  be  well  settled  that  an  equitable  in- 
terest in  an  insolvent  debtor's  estate  is  vested  in  a  receiver 
by  his  appointment,  and  that  he  takes  the  assets  of  the 
debtor  as  a  trust  fund  for  the  equal  benefit  of  all  the  cred- 
itors of  the  estate.     The  receiver  can  acquire  no  greater 
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interest  than  the  debtor  had  in  the  estate,  and  hence  choses 
in  action  pass  to  the  receiver  subject  to  the  equitable  right 
of  set-off  existing  at  the  time  of  his  appointment:  Colt  v. 
Brown,  12  Gray,  233;  Hade  v.  McVay,  fl  Ohio  St.  231; 
State  Bank  v.  Bank  of  New  Brunswick,  3  N.  J.  Eq.  266. 
When  a  receiver  is  appointed  the  accounts  of  the  insolvent 
debtor  are  closed,  and  no  changes  can  thereafter  be  made 
by  any  assignment  of  credits  against  the  estate,  as  this,  if 
allowed,  would  injure  the  trust  fund,  and  defeat  the  rata- 
ble distribution  to  which  each  creditor  is  entitled:  Jackson 
v.  Lahee,  114  111.  300,  2  N.  E.  172;  Clarke  v.  Hawkins,  5 
R.  L  219;  Van  Dyck  v.  McQuade,  85  N.  Y.  617. 

2.  In  Northampton  Bank  v.  Balliet,  8  Watts  &  8.  311,  42 
Am.  Dec.  297,  it  was  held  that  "  the  important  period  to  de- 
termine the  right  of  the  assignee  and  the  defendants  is  not 
the  time  of  the  assignment,  but  the  time  the  defendants  had 
notice  of  it,  and  this  principle  applies  as  well  in  the  case  of 
set-off  as  payment."  This  would  seem  to  imply  that  the 
debtor  of  an  insolvent  might,  until  he  had  received  notice  of 
the  insolvency,  acquire  claims  against  the  insolvent  estate 
to  offset  his  indebtedness,  upon  the  theory  that  he  was  an 
innocent  purchaser,  for  a  valuable  consideration,  without 
notice.  Applying  this  rule  to  the  facts  in  the  case  at  bar, 
Avery  could  not  be  an  innocent  purchaser,  because  when 
he  acquired  the  check  he  had  knowledge  of  the  suspen- 
sion, and  hence  is  not  entitled  to  the  offset  claimed,  though 
in  fact  he  had  the  check  a  few  hours  before  the  appoint- 
ment of  the  receiver.  The  other  claimants  are  even  less 
favorably  situated,  as  they  not  only  obtained  their  checks 
with  knowledge  of  the  suspension  of  said  bank,  but  pre- 
sumably after  the  appointment  of  the  receiver,  and  are 
therefore  not  entitled  to  offset  them  against  their  several 
debts. 

3.  The  appointment  of  a  receiver  in  a  suit  to  dissolve 
a  partnership,  does  not,  of  necessity,  preclude  its  debtors 
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from  acquiring  claims  against  it  with  which  to  offset  their 
indebtedness.  If  the  partners  are  solvent,  their  creditors 
are  not  bound  to  wait  until  the  equities  between  their 
debtors  have  been  adjusted.  The  assets  in  such  cases  are 
treated  as  still  belonging  to  the  firm,  and  subject,  in  the 
ordinary  method,  to  the  payment  of  the  partnership  debts. 
If  the  rule  were  otherwise,  partners  embarrassed  by  the 
scarcity  of  money,  depression  in  business,  or  injury  to 
their  credit,  could  commence  a  suit  to  dissolve  the  part- 
nership, and,  by  securing  the  appointment  of  a  receiver, 
continue  their  business  through  him  as  their  agent  until 
ready  to  meet  their  obligations,  when,  by  dismissing  the 
suit,  the  receiver  would  be  discharged,  and  they  could 
resume  business  "at  the  old  stand."  Equity  will  not 
sanction  or  tolerate  such  a  rule,  or  permit  a  solvent  firm 
to  plead  the  appointment  of  a  receiver  in  bar  or  abatement 
of  an  action  for  money  due,  when  the  real  object  sought 
by  the  appointment  of  the  receiver  is  to  settle  the  private 
differences  of  its  members,  or  to  hinder,  delay,  or  defraud 
creditors.  But  in  a  suit  to  dissolve  a  partnership,  and  for 
the  appointment  of  a  receiver,  when  the  order  of  the  court 
making  the  appointment  shows  that  it  was  done  for  the 
purpose  of  distributing  the  assets  among  the  creditors,  it 
must  be  treated  as  an  equitable  assignment  for  their 
benefit:  Jackson  v.  Lahee,  114  111.  300,  2N.E.  172;  EUicott  v. 
United  States  Insurance  Company,  7  Gill  (McL),  307;  Holmes 
v.  McDowell,  76  N.  Y.  596.  The  order  of  the  court  in  the 
case  at  bar  appointing  the  receiver  provided  for  the  col- 
lection of  the  firm  debts,  and  the  application  of  the  pro- 
ceeds thereof  to  the  payment  of  its  liabilities,  and  hence 
must  be  treated  as  an  equitable  assignment  for  the  benefit 
of  the  creditors.  The  receiver, — being  an  officer  of  the 
court, — having  taken  possession  of  the  property  of  the 
firm,  a  lien  attached  thereto  in  his  favor,  and  the  court 

26  Ol.— 74. 
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through  him  became  its  custodian  for  the  benefit  of  all  the 
creditors,  and  while  this  property  remained  in  custodia 
legis  it  was  impossible  for  any  creditor  to  acquire  a  lien 
thereon,  or  in  any  manner  secure  a  preference  over  the 
other  creditors,  and,  in  the  absence  of  any  statement  of 
fact,  it  is  difficult  to  ascertain  how  an  attachment  could 
have  been  levied  upon  the  assets  in  the  hands  of  the 
receiver. 

4.  It  is  contended  that  the  assignment  made  by  Hamil- 
ton, Job  &  Company,  discharged  the  equitable  lien  upon 
the  assets  of  said  firm  created  by  the  appointment  of  the 
receiver,  and  that  the  several  appellants,  having  acquired 
their  credits  prior  to  the  assignment,  may  offset  them 
against  their  respective  debts;  and  in  support  of  this  con- 
tention the  appellants  insist  that  the  appointment  of  a  re- 
ceiver constituted  an  equitable  attachment  (Bump's  Bank- 
ruptcy [8th  ed.],  489,  490),  and  that,  no  judgment  having 
been  rendered  therein,  the  lien  created  by  the  appointment 
of  the  receiver  was  discharged  by  the  assignment  of  the 
debtors  for  the  benefit  of  their  creditors:  Hill's  Code, 
§  8173.  The  manifest  object  of  this  section  of  the  statute 
is  to  place  the  assets  of  the  insolvent  debtor  in  the  hands 
of  the  assignee  for  the  benefit  of  all  the  creditors  in  pro- 
portion to  their  respective  claims,  and  to  prevent  any 
creditor  from  acquiring  a  lien  upon  the  debtor's  property, 
or  the  fund  arising  from  its  sale.  If  the  appointment  of 
the  receiver  creating  an  equitable  lien  upon  the  assets  of 
the  firm  had  been  for  the  benefit  of  a  favored  few,  there 
would  be  just  reason  for  holding  that  the  assignment  dis- 
charged such  equitable  lien;  but  when  it  is  remembered 
that  the  receiver  took  an  equitable  interest  in  the  assets 
as  a  trust  fund  for  the  benefit  of  all  the  creditors,  and  that 
the  assignee  now  holds  the  legal  title  thereto  for  the  same 
purpose  and  persons,  we  see  no  just  reason  for  holding 
that  the  receiver's  lien  was  discharged  by  the  appoint- 
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merit  of  the  assignee,  when  the  only  effect  of  the  proceed- 
ing was  to  merge  an  equitable  into  a  legal  lien  for  the 
benefit  of  all  the  creditors.  All  the  creditors,  under  the 
receivership,  had  an  equitable  lien  upon  the  assets  of  the 
firm,  and  under  the  assignment  they  have  a  legal  lien  upon 
the  fund  arising  from  the  sale  thereof.  To  admit  that  the 
equitable  lien  was  discharged  by  the  assignment,  and  that 
the  appellants,  having  acquired  their  claims  against  the 
insolvent's  estate  subsequent  to  the  appointment  of  the 
receiver,  but  prior  to  the  assignment,  could  thereby  offset 
them  against  their  debts  would  be  to  give  the  statute  a 
construction  never  contemplated,  and  contrary  to  its  mani- 
fest object.  To  adopt  the  appellants'  construction  would 
be  equivalent  to  holding  that  they  had  acquired  a  lien 
upon  the  fund,  or  the  right  to  offset  their  claims  against 
their  debts,  in  spite  of  the  statute  which  provides  that 
such  fund  must  be  preserved  for  the  benefit  of  all  the 
creditors.  There  being  no  error  in  the  judgment  it  fol- 
lows that  it  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


[Decided  February  U,  1885.] 
FOWLE  v.  HOUSE. 

[S.C.39P«C&] 

Aptcalabls  Obdkb— Code,  }  6S5.— An  order  refusing  to  grant  a  prelim- 
inary injunction  is  not  appealable,  where  the  court  does  not  pass  upon 
the  merits  of  the  case. 

Appeal  from  Polk:  Geo.  H.  Burnett,  Judge. 

This  is  an  appeal  from  an  order  denying  a  preliminary 
injunction.  The  plaintiff  in  his  complaint  alleges  that  he 
is  the  owner  in  fee  of  three  hundred  and  twenty  acres  of 
land  in  Polk  County,  Oregon,  and  that  the  defendant  had 
a  dower  estate  therein  which  was  subject  to  a  mortgage 
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lien  in  his  favor,  given  to  secure  the  payment  of  six  hun- 
dred dollars  and  interest  at  the  rate  of  ten  per  cent,  per 
annum  from  October  first,  eighteen  hundred  and  eighty- 
seven;  that  the  defendant,  without  having  paid  any  part 
of  said  mortgage  debt,  commenced  a  suit  against  him 
wherein  she  obtained  a  decree  setting  off  her  dower  and 
awarding  her  eighty-eight  dollars,  the  full  amount  of  the 
costs  and  expenses  of  the  partition  proceedings,  upon 
which  decree  she,  on  May  thirty-first,  eighteen  hundred 
and  ninety-three,  caused  an  execution  to  be  issued  and 
delivered  to  the  sheriff  of  said  county  for  service;  that 
many  items  of  the  cost  bill  were  improper  and  illegal,  and 
that  the  decree  therefor  was  irregular  in  ordering  the 
whole  amount  thereof  to  be  taxed  against  him;  that  the 
defendant  is  insolvent,  and  if  he  were  obliged  to  satisfy 
said  execution  he  would  be  powerless  to  compel  her  to  re- 
turn the  money  which  she  might  collect  thereon,  or  any 
part  thereof,  and  prays  that  she  be  enjoined  from  enforc- 
ing the  same.  Upon  the  commencement  of  the  suit  the 
defendant  was  required  to  appear  and  show  cause  why  a 
preliminary  injunction  should  not  be  granted  therein,  and, 
having  appeared  at  the  time  appointed,  she  demurred  to 
the  complaint,  whereupon  the  judge  made  an  order  deny- 
ing the  injunction  until  the  final  hearing  of  said  cause, 

from  which  order  the  plaintiff  appeals. 

Dismissed. 

Jfr.  F.  A.  Chencwelh,  for  Appellant 

No  appearance  for  Respondent 

Per  Curiam.  The  judge  in  refusing  to  grant  the  pre- 
liminary injunction  did  not  assume  to  pass  upon  the  merits 
of  the  case  and  hence  the  order  was  not  final  and  no  appeal 
will  lie  therefrom:  Hill's  Code,  §  535;  Basche  v.  Pringle, 
21  Or.  24.  An  appealable  order  is  one  which  not  only  af- 
fects a  substantial  right  but  which  in  effect  determines  the 
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salt  or  action.  The  order  complained  of  does  not  deter- 
mine the  suit  and  the  appeal  most  therefore  be  dismissed, 
and  it  is  so  ordered.  Dismissed. 


[Argued  Deoamber  12, 18W;  decided  February  11,  1885;  rehearing  denied.] 
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1.  Dbxjtkbt  of  Dbd. — To  render  a  deed  effectual  it  most  be  delivered  with 

the  knowledge  and  consent  of  the  grantor,  so  that  if  the  grantee,  by  some 
trick  or  other  means,  obtains  possession  of  a  deed  not  intended  to  be  de- 
livered to  him  he  does  not  obtain  any  title  thereto. 

2.  Dkltveby  of  Dud— Boha  Fipb  Pubchashl*— A  6owajW«  purchaser  with- 

out notice  from  the  grantee  named  in  a  deed  who  had  possession  thereof; 
but  to  whom  there  had  been  no  valid  delivery,  acquires  no  title  as  against 
the  grantor  named  in  the  original  deed,  in  the  absence  of  facts  creating 
an  estoppel  against  such  grantor. 

a.  Bona  Fidk  PumoHissa— Estoppel.—  Plaintiff  left  a  deed  to  his  land  with 
a  real  estate  broker,  who  was  negotiating  for  the  sale  of  said  land,  with 
express  instructions  not  to  deliver  it  without  plaintiff's  consent.  Subse- 
quently the  broker,  without  plaintiff's  knowledge  or  consent,  allowed  the 
grantee  to  take  the  deed  to  examine  it,  and  the  grantee  fraudulently  re- 
tained and  recorded  it  The  grantee  never  took  possession  of  the  land, 
and  thereafter  sold  it  to  defendant  Held,  that  defendant  took  no  title  in 
the  land,  although  he  was  a  bona  fide  purchaser,  and  that  the  grantor  is 
not  estopped  to  deny  the  delivery  of  the  deed.* 

Appeal  from  Benton:  J.  C.  Fullerton,  Judge. 

This  is  a  suit  by  Morris  Allen  to  set  aside  and  cancel  a 
deed  from  the  plaintiff  to  one  John  L.  Ayer,  and  also  a 
deed  from  Ayer  to  defendant  Long.  The  material  facts, 
as  disclosed  by  the  testimony,  are,  that  in  July,  eighteen 
hundred  and  ninety-three,  the  plaintiff  listed  for  sale  with 
Judge  Chenoweth,  who  was  then  doing  business  as  a  real 
estate  agent  at  Salem,  a  farm  in  Benton  County,  upon 

*Tbe  eflfeet  of  the  wrongful  delivery  and  recording  of  a  deed  In  escrow  as  to  bow* 
fide  purehawn  is  the  subject  of  annotation  to  Hubbard  v.  Oreeley  (Me.),  17  L.  £.  ▲.  alt 
— Bxrosna. 
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which  he  then,  and  has  ever  since,  resided,  consisting  of 
five  hundred  and  seventy-six  acres.  A  few  days  there- 
after Chenoweth  received  from  Ayer  an  offer  in  behalf  of 
an  undisclosed  principal  of  forty -five  hundred  dollars  in 
bonds  of  the  New  England  National  Building,  Loan,  and 
Investment  Association  for  two  hundred  and  twenty-seven 
acres  of  the  land,  and,  being  favorably  impressed  with 
the  proposition,  in  company  with  one  Minton,  who  was 
interested  with  him  in  the  proposed  sale,  drove  out  to 
plaintiff's  residence,  some  miles  from  Salem,  to  consult 
him  about  the  matter,  but  plaintiff  refused  to  make  the 
proposed  trade  until  he  could  be  satisfied  of  the  validity 
and  value  of  the  bonds  so  offered.  However,  at  the  re- 
quest of  Chenoweth,  and  for  convenience  in  case  the  trade 
should  be  consummated,  plaintiff  executed  and  delivered 
to  him  a  deed  for  the  property,  in  which  Ayer  was  named 
as  grantee,  but  with  express  instructions  not  to  deliver  it 
to  Ayer  without  his  consent  Chenoweth  returned  to  Sa- 
lem with  the  deed,  and  a  few  days  afterward  Ayer  came 
up  from  Portland,  when  he  was  informed  by  Chenoweth 
that  plaintiff  was  unwilling  to  make  the  trade  without 
further  inquiry  as  to  the  bonds,  and  had  instructed  him 
not  to  deliver  the  deed  until  specially  authorized.  Ayer, 
however,  represented  that  he  was  making  the  purchase 
for  some  eastern  clients  who  were  becoming  impatient  at 
the  delay,  and  asked  permission  to  take  the  deed  to  Port- 
land for  their  inspection,  in  order  to  satisfy  them  that  the 
trade  was  in  progress.  Chenoweth,  relying  upon  the 
honor  and  integrity  of  Ayer,  consented,  but  with  the  ex- 
press understanding  that  such  consent  was  not  to  be 
deemed  a  delivery  of  the  deed,  but  that  it  was  to  be  re- 
turned to  Salem,  and,  with  the  bonds  which  Ayer  left 
with  Chenoweth,  deposited  in  some  bank  until  plaintiff 
should  determine  whether  or  not  he  would  make  a  trade. 
Ayer  failed  to  comply  with  the  agreement,  and  without 
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the  knowledge  or  consent  either  of  plaintiff  or  Chenoweth 
placed  the  deed  on  record  in  Benton  County,  and  a  short 
time  afterwards  traded  eighty  acres  of  the  land  for  a 
house  and  lot  in  or  near  Portland  to  the  defendant  Long, 
who  claims  to  be  an  innocent  purchaser  for  value  and 
without  notice.  After  consummating  this  trade,  Ayer  im- 
mediately left  the  state,  and  has  since  remained  away. 
The  plaintiff  had  no  knowledge  of  the  delivery  or  record- 
ing of  the  deed,  or  receipt  of  the  bonds  by  Chenoweth, 
until  after  the  sale  to  Long,  and  never  in  any  way  ratified 
such  sale  or  acquiesced  therein.  The  bonds  which  Ayer 
proposed  to  exchange  for  the  land  proved  to  have  been 
illegally  issued,  and,  being  therefore  of  no  value,  were 
returned  to  his  agent  before  this  suit  was  commenced. 
The  trial  court  made  no  findings  of  fact  but  entered  a 
general  statement  on  the  journal  that  the  equities  were 
with  the  plaintiff,  and  rendered  a  decree  granting  the 
relief  prayed  for.  Affirmed. 

Mr.  W.  Y.  Masters,  for  Appellants. 

There  is  no  attempt  to  controvert  the  claim  that  appel- 
lants were  purchasers  in  good  faith  for  value  from  de- 
fendant Ayer  of  the  land  in  controversy.  According  to 
the  allegations  of  plaintiff's  complaint,  he  and  his  wife 
signed  and  acknowledged  the  deed  to  Ayer  and  "sent  F. 
A.  Chenoweth,  who  was  plaintiff's  agent,  to  Salem  with  the 
deed."  Chenoweth,  while  holding  the  deed  at  Salem  as 
plaintiff's  agent,  according  to  the  allegation  of  the  com- 
plaint, intrusted  it  to  Ayer  on  July  eleventh,  eighteen 
hundred  and  ninety-three,  to  take  to  Portland  to  show  to 
his  friends,  with  the  understanding  that  he  would  return 
it  to  Chenoweth  at  Salem  at  once.  Ayer  did  not  return  it, 
but  placed  it  on  record  on  July  twelfth,  eighteen  hundred 
and  ninety-three,  and  on  July  twenty-sixth,  eighteen  hun- 
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dred  and  ninety-three,  sold  eighty  acres  of  the  land  to  the 
defendant  Long,  who  had  no  notice  of  the  way  in  which 
Ayer  obtained  the  Allen  deed,  and  purchased  the  land  in 
good  faith,  for  value,  after  having  an  abstract  of  the  record 
made  showing  a  perfect  title  to  the  land  in  Ayer.  The 
acts  of  Chenoweth,  the  agent  of  Allan,  are  the  actsof  Allen, 
and  he  is  estopped  by  placing  it  within  the  power  of  Ayer 
to  show  a  good  record  title  to  the  land  in  himself  to  deny 
the  delivery  of  the  deed  as  against  the  defendant  Long. 
It  is  an  elementary  proposition  of  equity  that  where  one 
of  two  innocent  parties  must  suffer  loss,  the  one  through 
whose  act  or  fault  the  loss  occurs  must  bear  it  And,  again 
he  who  trusts  most  must  suffer  most:  2  Pomeroy's  Equity 
Jurisprudence,  §  803  (1st  ed.);  Herman  on  Estoppel,  §  979 
(1886);  Bigelow  on  Estoppel,  §  561  (5th  ed.);  Velaian  v. 
Lewis,  15  Or.  539-549;  Haven  v.  Kramer,  41  Ohio,  387;  Quick 
v.  Miliigan,  108  Ind.  419;  McNeil  v.  Jordan,  28  Kas.  9;  Blight 
v.  Schenck,  10  Pa.  St  293,  294;  Pratt  v.  Holman,  16  Vt  530; 
State  v.  Matthews,  44  Kas.  596;  Lawrence  v.  Guaranty  Com- 
pany, 32  Pac.  318;  Oowdrey  v.  Vandeburgh,  10  U.  S.  576; 
Robertson  v.  Justice,  21  Am.  Dec.  407;  Somes  v.  Brewer,  13 
Am.  Dec  417,  418.  Had  Allen  been  actually  occupying 
the  land  in  dispute,  his  possession  would  not  have  been 
notice  of  any  claim  inconsistent  with  his  recorded  deed: 
Exon  v.  Dancke,  25  Or.  110;  McNeil  v.  Jordan,  28  Kas.  9. 
The  deed  was  not  held  by  Chenoweth  as  an  escrow.  In 
every  case  of  escrow  there  is  a  contract  and  privity  be- 
tween the  grantor  and  grantee.  The  person  to  whom  the 
deed  is  delivered  is  by  mutual  agreement  constituted  the 
agent  of  both  parties:  Wellborn  v.  Weaver  et  al  17  Ga.  275; 
Fetch  v.  Bunch,  30  CaL  218;  Smith  v.  Tuggle,  1  Central  Law 
Journal,  67;  Weir  v.  Bcddorfet  al  30  N.  W.  Eep.  22.  There 
could  be  no  conditional  delivery  of  the  deed  to  Ayer,  the 
grantee;  such  delivery  is  absolute  by  action  of  law:  Qas- 
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ton  v.  City  of  Portland,  16  Or.  255;  5  Am.  and  Eng.  Eacy. 
858,  noteS. 

Mr.  F.  A.  Chenoweth,  for  Respondent 

Opinion  by  Mr.  Chief  Justice  Bean. 

L  The  two  leading  questions  in  the  case  are,  first,  did 
the  delivery  of  the  deed  to  Ayer  by  Chenoweth  under  the 
circumstances  detailed  pass  the  title;  and,  second,  if  not, 
did  the  defendant  Long  obtain  a  title  to  the  eighty  acres 
by  his  purchase  from  Ayer  without  notice  of  the  manner 
in  which  possession  of  the  deed  was  obtained?  It  is  ele- 
mentary law  that  the  delivery  of  a  deed  by  the  consent  or 
with  the  acquiescence  of  the  grantor  is  essential  to  pass 
title:  1  Devlin  on  Deeds,  §  260.  Without  such  a  delivery 
it  is  ineffectual,  although  it  may  have  been  executed  in 
due  form,  spread  upon  the  records,  and  be  in  the  actual 
possession  of  the  grantee.  While  no  specific  formalities 
are  necessary  to  constitute  a  delivery,  it  is  essential  that 
the  grantor  must  consent,  either  expressly  or  impliedly, 
that  the  deed  shall  pass  irrevocably  from  his  control 
And  it  is  said  that  "a  deed  delivered  without  the  knowl- 
edge, consent,  or  acquiescence  of  the  grantor  is  no  more 
effectual  to  pass  title  to  the  grantee  than  if  it  were  a  total 
forgery,  although  the  instrument  may  be  spread  upon  the 
record":  Henry  v.  Carson,  96  Ind.  422.  Now  in  this  case 
there  was  manifestly  no  such  delivery  of  the  deed  to  Ayer 
as  would  pass  the  title  to  him.  It  was  left  with  Cheno- 
weth, who  was  simply  a  real  estate  broker,  with  express 
instructions  from  plaintiff  not  to  deliver  it  until  directed 
by  him.  Until  so  instructed,  Chenoweth  had  no  authority 
to  deliver  the  deed,  and  it  was  a  mere  scroll  in  his  hands, 
of  no  more  effect  than  so  much  blank  paper.  When,  there- 
fore, Ayer  obtained  possession  without  the  knowledge  or 
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consent  of  the  plaintiff,  no  estate  passed  to  him  thereby, 
because  the  delivery  was  not  only  without  the  assent  but 
against  the  express  will  of  the  grantor;  and  as  his  assent 
is  essential  to  a  delivery,  and  a  delivery  is  necessary  to 
pass  title,  it  requires  no  argument  or  citation  of  authori- 
ties to  show  that  Ayer  acquired  no  title  by  the  deed. 

2.  But  it  is  contended  that  Long  is  entitled  to  protec- 
tion as  a  bona  fide  purchaser  without  notice.  We  fully 
recognize  the  favorable  position  bona  fide  purchasers  for  a 
valuable  consideration  and  without  notice  occupy  in  a 
court  of  equity;  but  we  know  of  no  case  which  holds  that 
a  party  named  as  grantee  in  a  deed,  who  obtains  posses- 
sion of  it  without  the  knowledge,  consent,  or  acquiescence 
of  the  grantor,  can  convey  a  title  to  an  innocent  purchaser 
who  may  have  been  misled  by  seeing  the  deed  in  his  pos- 
session or  on  record,  while  the  grantor  remains  in  posses- 
sion of  the  land,  unless  the  grantor  has  in  some  way  es- 
topped himself  from  questioning  the  validity  of  the  deed. 
This  question  was  presented  and  decided  in  Everts  v.  Agnes, 
4  Wis.  356,  65  Am.  Dec.  314.  In  that  case  the  deed  was 
left  with  Zettler,  with  instructions  not  to  deliver  it  until 
certain  securities  should  be  given  by  Agnes.  Agnes  in- 
duced Zettler  to  deliver  it  without  the  securities,  and,  after 
placing  it  on  record,  sold  the  land  to  Swift,  who  was  an 
innocent  purchaser  for  value,  without  notice.  The  court 
held,  however,  that  Agnes  obtained  no  title,  and  therefore 
could  not  convey  any  by  his  deed  to  Swift  The  same 
question  was  afterwards  reconsidered  and  affirmed  in 
Everts  v.  Agnes,  6  Wis.  457.  To  the  same  effect  are  Hark- 
reader  v.  Clayton,  56  Miss.  383,  31  Am.  Rep.  369;  Henry  v. 
Carson,  96  Ind.  412;  John  v.  Hatfield,  84  Ind.  75;  Ford  v. 
James,  2  Abb.  Dec.  159;  Chipman  v.  Tucker,  38  Wis.  43,  20 
Am.  Rep.  1;  Gould  v.  Wise,  97  Cal.  532.  Where  the  title 
to  land  passes,  though  obtained  by  fraud,  and  the  deed  is 
therefore  voidable,  ono  who  purchases  from  the  grantee 
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in  good  faith,  and  without  notice,  will  be  protected  be- 
cause he  had  a  title  which  he  could  and  did  convey,  but 
when  the  deed  was  never  in  fact  delivered,  the  grantee 
can  convey  no  title  for  the  protection  of  which  the  plea  of 
a  bona  fide  purchaser  can  be  invoked.  It  necessarily  fol- 
lows that  Long  obtained  no  title,  because  Ayer  had  none 
which  he  could  convey. 

3.  Nor  is  there  any  room,  under  the  facts  in  this  case, 
for  an  application  of  the  doctrine  of  estoppel.  It  would 
be  unreasonable  and  at  variance  with  the  facts  to  impute 
a  want  of  diligence  to  the  plaintiff,  or  negligence  in  de- 
positing the  deed  with  Judge  Chenoweth  to  await  the 
result  of  his  inquiry  concerning  the  bonds  offered  by  Ayer. 
He  and  his  wife  resided  in  the  country,  probably  several 
miles  from  an  officer  authorized  to  take  acknowledgements 
of  deeds,  and  he  and  Chenoweth  both  were  satisfied  that 
the  inquiry  would  result  favorably  as  to  the  validity  and 
value  of  the  bonds,  and  the  trade  ultimately  be  consum- 
mated. Under  these  circumstances  it  was  but  natural  that 
the  deed  should  be  prepared  and  executed  ready  for  de- 
livery while  Chenoweth  and  Minton,  who  was  a  notary 
public,  were  at  plaintiff's  residence;  and  certainly  negli- 
gence cannot  be  imputed  to  the  plaintiff  for  that  reason, 
or  because  he  deposited  the  deed  with  Chenoweth  to  await 
the  result  of  the  proposed  trade.  The  plaintiff  remained 
in  possession  of  the  property,  and  was  wholly  ignorant  of 
the  fact  that  the  deed  had  been  delivered  or  recorded  un- 
til long  after  the  purchase  by  the  defendant  Long,  and 
did  not  by  any  act  or  conduct  of  his  lead  the  purchaser  to 
do  what  he  would  not  have  otherwise  done.  There  are 
some  authorities  which  hold  that  an  innocent  purchaser 
from  one  in  possession  of  land  under  an  apparently  per- 
fect title  will  be  protected,  although  his  grantor  obtained 
possession  of  the  deed  under  which  he  claims  to  hold 
without  the  knowledge  or  consent  of  his  immediate  ven- 
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dor.  Of  such  are  the  cases  of  Quick  v.  MiUAgan,  108  Ind. 
419,  9  N.  E.  892;  Blight  v.  Schenck,  10  Pa.  St.  285,  51  Am. 
Dec.  478.  But  these  cases  proceed  upon  the  theory  that 
one  who  suffers  another  to  remain  in  the  actual  possession 
of  land  belonging  to  him,  under  an  apparently  perfect 
deed,  is  estopped  from  questioning  the  validity  of  the  title 
as  against  an  innocent  purchaser  from  the  person  in  pos- 
session. No  such  question  is  here  presented,  because 
Ayer  was  not  in  possession  of  the  land  at  the  time  he  sold 
to  Long  or  at  any  other  time,  and  hence  the  authorities  re- 
ferred to  are  not  in  point.  The  decree  of  the  court  below 
is  therefore  affirmed.  Affirmed. 


,  „  ^  CRAWFORD  t;.  WIST. 

'  29    861 1  [8.C.S9PA0.21&] 

i  26    590 

d30  3071  SurrioincY  of  Nones  or  Appeal.— A  notice  of  Appeal  which  cod  tains  n» 

I  ^  5^  other  description  of  the  judgment  appealed  from  than  that  it  was  rendered 

1*32   H9  for  costs  and  disbursements  in  an  action  between  certain  parties  at  a  spec- 

j®  g*|  lfled  term  of  the  circuit  court  is  too  indefinite  and  uncertain,  and  the 

%  50§  appeal  will  be  dismissed. 

-35    Ifti 

fi»  arc  Appeal  from  Tillamook:  Geo.  H.  Burnett,  Judge. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  the  State  of  Oregon  for  Tillamook  County.  The  notice 
thereof  is  as  follows: — 

"In  the  Circuit  Court  of  the  State  of  Oregon  for  Tilla- 
mook County.  Robert  Crawford,  plaintiff  and  appellant,  v. 
y.  G.  E.  Wist,  defendant  and  respondent  To  E.  G.  E.  Wist, 
the  above  named  defendant:  Take  notice  that  the  above 
named  plaintiff  hereby  appeals  from  the  judgment  of  the 
above  entitled  court,  rendered  at  the  August  term  thereof 
for  eighteen  hundred  and  ninety-three,  in  the  above  enti- 
tled cause,  in  favor  of  defendant  and  against  plaintiff  for 
the  costs  and  disbursements  of  said  action;  and  on  said 
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appeal  plaintiff  will  rely  on  the  following  grounds,  to  wit " 

(Here  follows  the  assignments  of  error.) 

The  respondent  moves  to  dismiss  the  appeal  because 

the  judgment  mentioned  in  the  notice  is  not  sufficiently 

described  therein  for  identification. 

Dismissed. 

Mr.  Chas.  W.  FuUon,  for  the  motion. 

Mr.  Thos.  B.  Handley,  contra. 

Per  Curiam.  The  tendency  of  the  court  as  indicated 
by  recent  decisions  is  to  construe  notices  of  appeal  liber- 
ally, and  hold  them  sufficient  if  by  fair  construction  or 
reasonable  intendment  the  court  can  say  that  the  appeal 
is  taken  from  the  judgment  in  a  particular  case.  But  a 
notice  of  appeal  like  the  one  in  question,  which  contains 
no  other  description  of  the  judgment  than  that  it  was  ren- 
dered for  costs  and  disbursements  in  an  action  between 
certain  parties  at  a  specified  term  of  the  circuit  court,  and 
which  does  not  even  state  the  nature  of  the  action,  or  con- 
tain  any  references  by  the  aid  of  which  the  particular 
judgment  can  be  identified,  is  manifestly  so  indefinite  and 
uncertain  that  the  court  cannot  say  that  the  appeal  was 
taken  in  any  particular  case,  for  a  judgment  in  any  case 
between  the  same  parties  for  costs  and  disbursements 
rendered  at  any  time  during  the  term  would  satisfy  the 
description  in  the  notice.  If,  therefore,  it  be  conceded 
that  a  judgment  rendered  on  the  sixth  day  of  September, 
eighteen  hundred  and  ninety-three,  was  rendered  at  the 
August  term  of  the  court,  a  fact  which  does  not  appear 
from  the  transcript,  the  other  defects  above  mentioned 
render  the  notice  ineffectual  for  the  purpose  intended. 
However  liberal  a  rule  we  may  be  inclined  to  adopt  in  the 
construction  of  notices  of  appeal,  we  cannot  dispense  with 
such  a  notice  as  will  distinctly  make  known  the  judgment 
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appealed  from.    It  follows  that  the  appeal  most  be  dis- 
missed, and  it  is  so  ordered.  Dismissed. 


[Decided  July  5, 1884.] 
WELCH  v.  CITY  OF  ASTORIA. 

ASTOR  LAND  AND  TRUST  CO.  V.  CITY  OF  ASTORIA;  HAMIL- 
TON REAL  ESTATE  CO.  17.  CITY  OF  ASTORIA. 

[S.C.40Pac.2».] 

Appeal  from  Clatsop:  Thos.  A.  McBride,  Judge. 

All  these  cases  are  similar  to  the  case  of  Nancy  Welch  v. 
City  of  Astoria,  ante,  p.  89,  37  Pac.  66,  and  were  disposed 
of  at  the  same  time  with  that  case,  and  on  the  same 
grounds.  The  complaint  in  each  case  was  dismissed  with- 
out prejudice. 


[Decided  July  5, 1894.] 
WARREN  t;.   CITY  OP  ASTORIA. 

WINGATE    V.   CITY   OF  ASTORIA;    KINNEY  V.   CITY   OF   AS- 
TORIA; LEINEN  WEBER  V.   CITY  OF  ASTORIA. 
[8.  a  40  Pac.  229.] 

Appeal  from  Clatsop:  Frank  J.  Taylor,  Judge. 

These  are  all  companion  cases  with  Welch  v.  City  of  As- 
toria, ante,  p.  89,  37  Pac.  66,  and  are  dismissed  because  the 
complaints  do  not  contain  any  allegation  that  the  amount 
of  the  tax  conceded  to  be  due  was  tendered. 


July,  1894.]    Real  Estate  Co.  v.  City  of  Astoria.    599 


[  Decided  July  5, 1894 ;  rehearing  denied.] 
CURTIS  v.  SESTANOVICH. 

[&C.40Pac.2».] 

Appeal  from  Marion:  Geo.  H.  Burnett,  Judge. 

Messrs.  Q.  (7.  Bingham,  and  P.  K  D'Arcy,  for  Respond- 
ents. 

Mr.  John  H.  Hall,  for  Appellant  , 

Per  Curiam.  The  notice  of  lien  in  this  cause  in  its 
material  averments  is  identical  with  that  of  Curtis  v.  Ses- 
tanovich,  (ante,  p.  107,)  this  day  decided.  In  the  case  at 
bar  the  court  sustained  a  demurrer  to  the  complaint  and 
dismissed  the  cause,  from  which  decree  the  plaintiff  ap- 
peals. The  opinion  in  the  case  referred  to,  being  applica- 
ble to  the  facts  alleged  in  the  complaint  herein,  the  decree 
of  the  court  below  must  .be  reversed,  the  demurrer  over- 
ruled, and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  said  opinion.  Reversed. 


[Decided  July  23, 1894.] 

HAMBLIN   REAL  ESTATE   COMPANY  «. 
CITY  OF  ASTORIA. 

[  8.  C.  40  PM.  280.] 

Appeal,  from  Clatsop:  Thos.  A.  McBride,  Judge. 

Mr.  Oeorge  Noland,  for  Appellant 

Mr.  F.  D.  Winton,  for  Respondents. 

Per  Curiam.    The  facts  in  this  case  are  the  same  as 
in  the  case  of  Welch  v.  City  of  Astoria,  ante,  p.  89,  37  Pao. 
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66,  decided  July  fifth,  eighteen  hundred  and  ninety-four, 
with  the  exception  that  the  complaint  not  only  contains  an 
allegation  of  tender,  but  also  that  it  was  kept  good  by 
bringing  and  depositing  the  amount  thereof  in  court  for 
the  defendant,  and  hence  within  the  principle  announced 
in  the  Welch  case,  the  complaint  states  a  cause  of  suit. 
The  decree  must  therefore  be  reversed  and  the  cause  re- 
manded for  trial  Reversed. 


[Argued  September  10;  decided  October 8, 1884.] 
TOOLEY  v.  CHASE. 

[&C.87Pac.908.] 

Appeal  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

Plaintiff  appeals.    Affirmed. 

Mr.  W.  H.  Adams,  for  Appellant 

No  appearance  for  Respondent 

Per  Curiam.  This  is  a  suit  to  reform  the  description 
in  a  deed  by  Elizabeth  Walker  which  conveyed  real  prop- 
erty to  the  defendant  by  the  following  description,  to  wit: 
"Commencing  at  a  point  in  the  center  of  the  Base-line 
Road  ninety-five  and  five  tenths  rods  from  the  southwest 
corner  of  section  thirty-four,  township  one  north,  range 
two  east  of  the  Williamette  Meridian,  running  thence 
north  sixty-nine  and  seven  tenths  rods*,  thence  east  nine- 
teen and  five  tenths  rods  to  a  road;  thence  south  along  said 
road  sixty-nine  and  seven  tenths  rods  to  the  center  of  the 
Base-line  Road;  thence  west  along  the  center  of  the  Base- 
line Road  nineteen  and  five  tenths  rods  to  the  place  of  be- 
ginning, containing  eight  and  five  tenths  acres,  more  or 
less."  The  defendant  having  procured  a  survey  of  the 
premises,  by  commencing  at  the  initial  point,  discovered 
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that  the  north  boundary  was  eighteen  feet  and  the  south 
tour  and  eight  tenths  feet  longer  than  the  calls  given  in 
the  deed,  and  haying  built  his  fence  on  the  west  boundary 
as  surveyed,  this  suit  was  oommenced  by  Elizabeth  Walker 
to  correct  the  alleged  error  on  the  ground  of  a  mutual 
mistake,  but  she  having  died,  E.  E.  Tooley,  as  executrix 
of  her  last  will,  was  by  order  of  the  court  substituted  as 
plaintiff.  Issue  having  been  joined  and  a  trial  had  thereon,  a 
decree  was  rendered  dismissing  the  complaint,  from  which 
the  plaintiff  appeals.  The  question  presented  is  one  of 
fact  and  not  of  law,  and  from  a  careful  examination  of  the 
evidence  we  are  of  the  opinion  that  there  was  no  error  in 
the  decreee  of  the  trial  court,  and  it  is  therefore  affirmed. 

Affirmed. 


[Argued  September  13;  decided  October  8, 1884.] 
DcLASHMUTT  v.  SEAL. 

[87PM.909.] 

Appeal,  from  Multnomah:  Loyal  B.  Stearns,  Judge. 

Plaintiff  appeals.    Affirmed. 

Mr.  W.  W.  Thayer,  for  Appellant 

Mr.  Wallace  McCamant,  for  Respondent 

Per  Curiam.  This  is  a  suit  to  set  aside  a  deed  exe- 
cuted by  Van  B.  DeLashmutt  to  Chas.  F.  Seal,  alleged  to 
have  been  procured  by  fraud.  It  appears  that  the  plaintiff 
and  one  H.  B.  Oatman,  as  tenants  in  common,  owned  a 
tract  of  land  in  section  eighteen,  township  one  south  of 
range  two  east  of  the  Willamette  Meridian,  extending  one 
hundred  and  sixty-four  rods  from  east  to  west,  and  eighty 
rods  from  north  to  south,  which,  after  running  a  line 
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through  the  center  from  east  to  west,  they  divided  into 
five-acre  tracts,  and  sold  and  conveyed  three  of  them  near 
the  southwest  oorner  to  H.  A.  Hogue,  supposing  and  be- 
lieving that  Hogue's  west  boundary  extended  to  the  west 
boundary  of  the  main  tract,  but  it  subsequently  transpired 
that  there  remained  a  tract  of  land  containing  two  and 
ninety-three  hundredths  acres  between  said  boundary 
lines,  which  is  the  subject  of  this  suit  The  title  to  the 
land  thus  sold  to  Hogue  became  by  mesne  conveyances 
vested  in  S.  P.  Florence,  except  that  in  the  deed  from 
Hogue  the  initial  point  of  the  description  was  placed  five 
rods  too  far  south,  leaving  the  title  to  a  tract  five  rods  in 
width  and  sixty  rods  in  length  in  Hogue,  and  purporting 
to  convey  a  tract  of  the  same  dimensions  out  of  land  ad- 
joining said  fifteen  acres  on  the  south.  Florence  employed 
H.  Halleck  and  R.  B.  Curry,  real  estate  agents,  to  dispose 
of  his  land  for  such  price  as  they  could  realize  for  it,  and 
negotiations  were  accordingly  entered  into  between  Curry 
and  the  defendant  for  the  sale  of  the  property,  and  while 
the  negotiations  were  pending  the  defendant  went  upon 
the  land  and  was  informed  that  it  was  bounded  on  the  west 
by  a  tract  owned  by  Dudley  Evans,  but,  upon  procuring 
an  abstract  of  the  title  to  the  Florence  tract,  he  discovered 
the  two  and  ninety-three  hundredths  acres  lying  between 
it  and  the  Evans'  tract,  and  the  errors  in  the  boundaries 
as  given  by  the  Hogue  deed,  whereupon  he  called  upon 
the  plaintiff  and  Oatman,  and,  after  explaining  to  them 
what  the  abstract  disclosed,  was  told  that  if  there  was  any 
land  lying  between  the  Florence  and  Evans  tracts  it  be- 
longed to  Florence,  and  they  promised  to  execute  quit- 
claim deeds  therefor.  The  defendant  having  secured  these 
promises  from  the  plaintiff  and  Oatman,  without  which  he 
would  not  have  purchased,  paid  the  purchase  price  and 
received  the  Florence  deed,  the  quitclaim  deed  of  Hogue, 
and  the  quitclaim  deeds  of  the  plaintiff  and  Oatman  to  the 
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land  in  controversy.  Nearly  two  years  after  these  deeds 
had  been  executed  and  recorded  E.  E.  Howes  obtained  a 
bond  for  a  deed  from  plaintiff  and  Oatman  for  a  portion  of 
the  premises  in  controversy,  and,  having  erected  a  house 
thereon,  was  notified  by  the  defendant  that  the  building 
was  upon  his  land.  The  plaintiff  and  Oatman  then  com- 
menced suits  to  set  aside  said  deeds,  and,  the  issues  having 
been  joined  therein,  they  were  referred  to  George  A. 
Brodie,  Esq.,  to  take  and  report  the  testimony  with  his 
findings  of  fact  and  law  thereon,  and  he  having  found  for 
the  defendant  the  court,  upon  motion  affirmed  his  report 
and  decrees  were  entered  dismissing  each  complaint*  and 
from  the  decree  against  the  plaintiff  he  appeals.  The  suit 
is  founded  upon  the  alleged  fraudulent  representations  of 
the  defendant  which  it  is  claimed  induced  the  plaintiff  to 
execute  the  deed  to  the  property  in  question.  A  careful 
examination  of  the  evidence  discloses  that  the  plaintiff  and 
defendant  each  believed  that  the  land  in  question  was  a 
part  of  the  Florence  tract,  and  there  is  not  a  particle  of 
evidence  which  tends  to  prove  that  defendant  ever  made 
any  fraudulent  representations  respecting  the  property  or 
that  the  plaintiff  relied  upon  any  representations  made  by 
the  defendant,  and  hence  the  decree  of  the  court  below  is 
affirmed.  Affirmed. 


[Decided  November  19, 1884.] 
HUME  v.  SCHWARZ. 

188  Pac  192.] 

Appeal  from  Curry:  J.  C.  Fullerton,  Judge. 

Mr.  B.  H.  Hazard,  for  Appellant 

Messrs.  W.  E.  WiUis,  and  Warren  Gregory,  for  Respond* 
ents. 
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Opinion  by  Mr.  Chief  Justice  Beak. 

The  question  presented  by  this  appeal  is  the  same  as 
the  one  decided  in  Hume  v.  Woodruff,  ante,  p.  373,  38  Pae. 
191,  and  for  the  reasons  given  in  the  opinion  just  filed  in 
the  latter  case  this  decree  must  be  reversed  and  the  motion 
for  nonsuit  allowed.  Reverse©. 


[Decided  November  19, 1894.] 
FROST  v.  WIESTER. 

[  8.  C.  40  PM.  28a] 

Appeal  from  Multnomah. 

Defendant  appeals. 

Messrs.  Johnson  &  IcUeman,  for  Appellant 

Mr.  Frank  V.  Drake,  for  Respondent 

Per  Curiam.    On  motion  of  the  attorneys  for  appel- 
lant this  appeal  is  hereby  dismissed. 

Dismissed. 


[  Bedded  January  10, 1895.] 
STATE  v.   H.  C.  WOOD. 

[B.C.40Pac.  22*.] 

Appeal  from  Multnomah. 

Mr.  Edward  Mendenhall,  for  Appellant 

Mr.  John  H.  Hall,  for  the  State. 

Per  Curiam.  As  there  is  no  one  present  to  represent 
the  appellant  and  no  brief  on  file,  the  judgment  of  the 
court  below  is  affirmed.  Affirmed. 
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[  Decided  January  10, 1806.] 
STATE  v.  TAMARIA  VANN. 

[8.  C.  40  Pac  2M.] 

Appeal  from  Multnomah 

Mr.  Edward  Mendenhall,  for  Appellant 

Mr.  John  H.  Hall,  for  the  State. 

Per  Curiam.    It  now  appearing  to  the  court  that  the 

defendant  is  dead,  this  case  is  dismissed, 

Dismissed. 


[  Decided  January  10,  MS.] 

STATE  v.  GEORGIE  WHITE. 

[ac.40Pae.929.] 

Appeal  from  Multnomah. 

Mr.  John  F.  Logcm,  for  Appellant. 

Mr.  John  H.  EaO,  for  the  State. 

Per  Curiam.  At  the  suggestion  of  the  state's  attor- 
ney, that  the  defendant  has  been  pardoned  by  the  governor, 
the  appeal  herein  is  dismissed. 

Dismissed, 


INDEX. 


INDEX. 


ABATEMENT. 

Pleas  In  Abatement   See  Pleading,  8,  IB. 

ABUTTING  PROPERTY  OWNER  Is  entitled  to  Compensation  for  New  Servitude  Im- 
posed on  the  Streets  Adjoining  his  Land.    See  drums  and  Highways,  1. 2. 

ABSTRACTS  OF  RECORDS  mast  be  filed  in  Accordance  with  Rule  IV  of  the  Supreme 
Court,  or  the  decisions  will  be  affirmed  on  motion.— Swanson  v.  Leavau,  661. 

ABORTION. 

Instructions  to  Jury  —  Assuming  Criminal  Intimacy  between  Defendant  and 
Deceased.    See  Jury  Trial,  17. 

ACCOMMODATION  MAKER  of  Promissory  Note  may  fix  his  Liability  by  Notice  to 
Payee  and  Holder.    See  Bills  and  Notrs,  8. 

ACCOUNTS. 

1.  Amending  Pleadings— Changing  Cause  op  Action— Code,  {101.— A  complaint 

stating  a  cause  of  action  for  labor  and  services  performed  and  not  paid  for  cannot 
be  amended  on  the  trial  so  as  to  set  up  a  cause  for  a  stated  account ;  snch  an 
amendment  would  "substantially  change  the  cause  of  action  "  within  the  mean- 
ing of  section  101,  Hill's  Code.— Fotte  v.  Standard  Insurance  Company.  449. 

2.  Account  Stated— Unliquidated  Damages.— a  promise  to  pay  a  certain  sum  in 

settlement  of  a  claim  for  unliquidated  damages  cannot  be  the  basis  of  an  action 
as  for  an  account  stated,  for  there  has  been  no  agreement  between  the  parties 
concerning  a  debt  due  and  owing.—  Vanbcbber  v.  Plunkett,  562. 

ADEQUATE  REMEDY  AT  LAW. 

Bolt  to  Remove  Cloud —Possession  —Jurisdiction  of  Equity.    8ee  Equity,  2. 

Eminent  Domain  —  Damages — Injunction.    See  Equity,  4. 

Mandamus — Replevin  or  Damages  Insufficient    See  Mandamus,  1. 

ADDITIONAL  SERVITUDE  on  Public  Street  entitles  Abutting  Lot  Owner  to  Com- 
pensation, or  to  an  Injunction.    See  Streets  and  Highways,  1,  i 

ADMINISTRATORS. 

Capacity  of  Foreign  Administrator  to  sue  in  Oregon— Waiver.    See  Execu- 
tors, I. 

Liability  of  Bondsmen  for  Moneys  Misapplied  before  they  Signed  the  Bond. 
See  Executors,  6. 

Power  of  County  Court  to  Release  Sureties— New  Bond.    See  Executors,  6. 

Final  Settlement  is  Conclusive  on  Sureties.    See  Executors,  7. 

Action  Against  Administrators — Statements  of  Decedent   See  Evidence,  8. 

ADMIRALTY.    See  Boat  Lien*. 

90  OR.-77. 
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ADVERSE  PARTY. 

Service  of  Notice  of  Appeal  on  Advene  Party  In  Justice's  Court    Bee 

Parties,  2. 

ADVERSE  POSSESSION. 

Prior  Possession  Under  Color  of  Title  Is  sufficient  to  sustain  Ejectment 
against  a  Trespasser.—  Oregon  Railway  and  Navigation  Company  v.  Hcrtzberg, 

AFTER  ACQUIRED  TITLE  cannot  be  asserted  by  a  grantor  In  a  conveyance  where 
the  parties  have  manifested  an  Intention  to  reciprocally  give  and  receive  a  cer- 
tain estate.—  Salem  Improvement  Company  v.  McOouri,  93. 

1GENT8  AND  AGENCY. 

L  Principal  and  Agent— Nonci  to  Agent  that  Will  be  Binding  on  Princi- 
pal.—As  to  third  parties,  notice  to  an  agent  while  acting  within  the  scope  of  his 
authority  Is  notice  to  the  principal,  but  it  is  equally  true  that  such  notice.  In 
order  to  bind  the  principal,  must  relate  to  the  business  or  transaction  in  refer- 
ence to  which  the  agent  Is  Authorized  to  represent  his  principal.  If  the  notice 
relates  to  a  matter  over  which  the  agent  has  no  authority,  and  concerning  which 
he  Is  not  authorized  to  act  for  his  principal,  although  he  may  be  an  ajrent  for 
other  purposes,  it  will  not  affect"  the  principal.  Within  the  principle  thus  ex- 
pressed, an  agent  whose  duty  is  to  care  for  certain  funds  and  to  report  ai  stated 
periods  the  condition  of  such  funds,  is  not  such  an  agent  as  that  previous  notice 
to  him  of  an  incumbrance  on  lands  offered  to  his  principal  as  security  for  a  loan 
of  the  funds  in  the  agent's  hands  will  be  notice  to  nis  principal,  since  such  agent 
had  no  discretion  in  the  matter  of  making  loans,  or  passing  on  the  sufficiency  of 
title,  all  these  matters  being  intrusted  toother  people;  but  if  to  such  agent  Is 
confided  the  duty  of  examining  the  title  to  the  security  subsequent  to  his  princi- 
pal's acceptance  of  the  offer,  to  see  that  no  change  has  occurred,  and  he  is  in- 
Tested  with  discretion  to  withhold  the  money  in  case  he  learns  of  any  defect  In 
the  security  offered,  and  after  receipt  of  the  order  to  make  the  loan,  knowledge 
ef  an  outstanding  incumbrance  is  present  in  his  mind,  whether  acquired  before 
or  during  his  agency,  such  knowledge  is  binding  on  the  principal.— Pamoycr  v. 
WUUe.l. 

2.  Corporations— Ratification— Aqints.— The  rule  that  a  principal,  who,  after 
knowledge  of  the  facts,  neglects  to  promptly  disavow  the  unauthorised  act  of  an 
agent,  adopts  the  act  as  his  own,  applies  to  corporations  as  well  as  to  individuals, 
and  where  part  of  the  directors  of  a  corporation,  without  authority,  entered  Into 
a  contract  for  the  corporation,  and  the  balance  of  the  board  allowed  it  to  con- 
tinue in  force,  without  objection,  after  the  matter  was  called  to  their  attention, 
the  corporation  will  be  considered  to  have  ratified  the  contract,  and  no  formal 
vote  or  resolution  is  necessary  for  that  purpose.— Finnegan  v.  Pacific  Vinegar  Com- 
pany, 162. 

S.  Oral  Contract  for  Insurance.— Where  the  terms  of  insurance  are  settled  be- 
tween the  assured  and  the  agent  of  an  Insurance  company,  acting  within  the 
real  or  apparent  scope  of  his  authority,  and  It  is  agreed  that  a  policy  evidencing 
the  contract  shall  be  issued,  to  take  effect  from  the  date  of  the  agreement,  such 
contract  is  binding  upon  the  company.— Brittih  Insurance  Company  7.  Lambert*  199. 

4,  Agent's  Authority  to  Represent  Both  the  Insurer  and  the  Insured.— An 
oral  contract  of  insurance  made  by  the  agent  of  an  Insurance  company,  while 
acting  as  agent  for  the  assured,  and  not  assuming  to  represent  the  company  In 
the  contract,  but  dealing  with  its  officers  having  full  authority  to  act  is  binding 
upon  the  company.—  British  Insurance  Company  v.  Lambert,  199. 

ft.  Corporations—  Authority  op  Agent  or  Attorney.— One  who  was  elected  presi- 
dent of  a  corporation,  and  appointed  its  managing  agent  and  attorney,  in  eight- 
een and  seventy-seven,  and  to  whom  no  successor  was  ever  elected  or  appointed, 
will,  in  eighteen  hundred  and  ninety-three,  be  presumed  to  have  authority,  in  the 
name  of  the  corporation,  to  maintain  an  action  In  its  behalf.— Lucky  Queen  Min- 
ing Company  v.  Abraham,  282. 

AGREEMENT  TO  ARBITRATE.    See  ARBITRATION  AND  AWARD,  1,2,1 

ALTERING  STREET  GRADES. 

Compensation  to  Abutting  Property  Owners.    See  Streets  and  Highways;  I 
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AMBIGUITY  IN  DEED  may  be  Explained  by  Parol  Testimony.    See  Evidence,  16. 
AMENDMENTS. 

Amendment  of  Transcript  by  Adding  Bill  of  Exceptions.   See  Appeal,  14. 

Amendment  of  Pleadings — Changing  Cause  oi  Action.    See  Pleading,  IS. 

Title  of  Amendatory  Act    8ee  Statutory  Construction,  2. 
ANSWER. 

To  the  Merits  Waives  Plea  in  Abatement    8ee  Pleading,  16. 

Fraud  must  be  Specially  Pleaded— What  is  Available  under  a  General  De- 
nial in  Replevin  Cases.    See  Pleading,  10,  U. 

APPEALABLE  ORDER. 

Void  Order  or  Judgment    See  Appeal,  L 

Refusal  of  Preliminary  Injunction.   See  Appeal,  2» 

APPEAL. 

Appealable  Orders. 

L  Void  Order.— An  order  or  judgment  made  by  a  court  at  a  time  when  It  had  no 
power  to  do  so  is  void,  and  may  be  appealed  tiouL—Decrtng  v.  Qtdvey,  666. 

2.  Order  Refusing  to  Grant  Preliminary  Injunction  cannot  be  appealed  from 
under  section  636  of  Hill's  Code,  where  the  court  does  not  pass  on  the  merits  of 
the  case.—  F&wU  v.  House,  587.  » 

Assignments  of  Error. 

8.  Instructions  to  Jury— Assignment  of  Error.— If  an  instruction  is  ambiguous 
or  defective  in  any  regard  counsel  should  request  a  clear  and  full  charge  on  that 
point,  and  unless  that  is  done  error  cannot  be  assigned  on  the  instruction  as 
given.—  SchoeUhamer  v.  Romettch,  894. 

A  Bill  of  Exceptions  May  Contain  all  the  Evidence  but  nevertheless  it  is  the 
duty  of  counsel  to  clearly  point  out  the  errors  relied  upon,  and  unless  this  is 
done  the  points  will  not  be  considered.— Hedin  v.  Suburban  Railway  Company,  156. 

&  Specification  of  Error— Notice  of  Appeal.— Under  the  provisions  of  section 
637  of  Hill's  Code,  the  grounds  of  error  relied  upon  must  oe  specified  In  the 
notice  of  appeal,  and  cannot  be  filed  on  a  separate  paper  on  a  different  day.— 
Deuch  v.  Seaside  Lodge,  885. 

Notice  of  Appeal. 

6.  Appeal  from  Justice  Court— Service  of  Notice— Adverse  Party— code. 

|21ly.—  A  notice  of  appeal  from  a  judgment  in  a  justice's  court  may  be  served 
on  either  tbe  respouuuut  or  the  person  who  appeared  for  him  in  the  action,  if 
such  person  resides  within  the  county  where  the  trial  was  held;  either  is  tbe 
"adverse  pany  "  within  the  meaning  of  section  2119,  Hill's  Code.— LewU  A  Dry- 
den  /Minting  Company  v.  Reeves,  445. 

7.  Agent  of  Corporation.—  Service  of  a  notice  of  appeal  on  an  agent  of  a  corpo- 

ration on  whom  a  summons  could  have  been  served  is  sufficient.— Oregon  Rail- 
way and  Navigation  Company  v.  Swinbttrnet262. 

8.  Notice  of  Appeal— Jurisdiction  —Specification  of  Errors— Code.  1 637.— The 

grounds  of  error  relied  upon  on  appeal  from  a  judgment  In  a  law  action  must  be 
specified  in  the  notice  of  appeal,  and  sucb  notice  must  be  served  on  the  adverse 
party  before  the  appellate  court  can  acquire  any  jurisdiction.  Under  section  637 
of  Hill's  Code  it  is  not  permissible  to  file  an  assignment  of  errors  separately  from 
the  notice  of  appeal,  for  the  errors  are  not  then  embodied  in  the  notice.— Deuch  v» 
Seaside  Lodge,  Jte5. 

t.  Sufficiency  of  Notice  of  Appeal.— A  notice  of  appeal  which  contains  no  other 
description  of  tbe  judgment  appealed  from  than  that  it  was  rendered  for  costs 
and  disbursements  in  an  action  between  certain  parties  at  a  specified  term  of  the 
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circuit  court  it  too  Indefinite  end  uncertain,  and  the  eppeal  will  be  dismissed.— 
Gavjoid  v.  Wist,  596. 

BUI*  of  Exception*. 

10.  Evidence  in  Bill  of  Exceptions— Nonbuit.— It  is  appropriate  to  include  in  tbe 
bill  of  exceptions  all  tbe  evidence  introduced  prior  to  a  motion  for  a  nonsuit, 
where  tbe  ruling  of  tbe  court  granting;  or  overruling  such  a  motion  is  in  ques- 
tion.— Hedin  v.  Suburban  Railway  Company,  156. 

U,  Practice  in  8uprxme  Co cbt— Documentary  Evidence  admitted  on  tbe  trial 
must  be  embodied  in  the  bill  of  exceptions  in  order  to  become  a  part  of  the 
record.— Fisher  v.  Kelly,  249. 

12.  Practice  in  Supreme  Court— Nonsuit.— In  an  action  by  a  mortgagee  of  chat- 
tels to  recover  possession  from  an  attaching  creditor  who  sets  up  that  the  mort- 
gage is  fraudulent,  the  question  of  a  nonsuit  will  not  be  reviewed  unless  the 
mortgage,  or  a  copy  thereof,  has  been  made  a  part  of  the  record.— Either  v.  KeUy, 
250. 

18.  Bill  or  Exceptions— Questions  of  Fact.- -Where  there  is  no  bill  of  exceptions 
questions  of  fact  cannot  be  considered  on  appeal— Richardson  v.  Dunlap,  270. 

14.  Practice  in  Supreme  Court  — Nonsuit.— Where  the  only  assignment  of  error 
attacked  a  ruling  granting  a  nonsuit,  and  the  evidence  on  which  the  ruling  was 
based  was  not  in  the  record,  a  motion  to  dismiss  the  appeal  will  be  treated  as  a 
motion  to  affirm,  and  the  judgment  will  be  affirmed.— Either  v.  KeUy,  250. 

16.  Dismissing  Appeal  for  Failure  to  File  Bill  of  Exceptions— Amendment  of 
Transcript.— A  motion  to  dismiss  an  appeal  because  the  bill  of  exceptions  was 
not  filed  within  tbe  time  prescribed  will  be  denied,  and  a  cross-motion  for  leave 
to  complete  tbe  transcript  will  be  granted,  where  tbe  bill  was  submitted  to  tbe 
trial  Judge  within  the  time  allowed  by  the  court,  and  before  the  expiration  of  tbe 
time  in  which  to  file  a  transcript  on  appeal,  but  was  not  settled  and  signed  until 
after  such  time  bad  expired,  and  the  transcript  had  been  filed  in  the  appellate 
court.—  Washburn  v.  Interstate  Investment  Company,  486. 

Practice  In  General. 

16.  Evidence  Dehors  the  Record  to  establish  certain  facts  affecting  proceedings 

on  appeal  is  admissible  in  an  appellate  court ;  and  the  admission  of  such  evidence, 
when  uncontroverted.  is  not  an  assumption  of  original  jurisdiction.— Ehrman  v. 
Abtoria  Railway  Company,  377. 

17.  Right  to  Appeal—  Inconsistent  Acts.— The  right  to  appeal  from  a  decree  refus- 

ing to  foreclose  a  mechanics'  lien  is  waived  by  bringing  an  attachment  action 
after  the  entry  of  the  decree,  where  the  right  of  attachment  is  conditioned  upon 
the  fact  that  the  claim  is  not  secured  by  any  lien  or  mortgage.—  Ehrman  v.  Astoria 
Railway  Company,  377. 

18.  Weight  of  Evidf.nce— Jury— Practice.— The  supreme  court  cannot  reverse  a 

case  because  it  does  not  think  the  jury  decided  a  question  of  fact  according  to  the 
weight  of  the  evidence.—  Sperry  v.  Wesco,  481. 

19.  Practice  on  Appeal— Rules  of  Court— Filing  Arstract.— Where  Rule  IV  of 

this  court,  ( 24  Or.  505,)  requiring  the  filing  of  printed  abstracts  of  the  record  is  not 
complied  with,  tbe  judgment  of  the  lower  court  will  be  affirmed  on  motion.— 
Swanson  v.  Leavens,  561. 

20.  Transcript  in  Criminal  Case  need  not  show  how  the  indictment  was  found 

and  returned.— State  v.  Remhart,  466. 

SI.  Criminal  Law— Verity  of  Record  on  Appeal.— The  transcript  as  filed  in  the 
appellate  court  is  conclusively  presumed  to  be  correct,  and  if  there  are  any  errors 
or  omissions,  they  must  be  corrected  by  some  proper  proceeding  before  the  case  is 
heard  ;— thus,  where  the  record  shows  that  the  defendant  was  arraigned  on  one 
indictment,  but  was  convicted  on  another  indictment  returned  by  the  grand  jury 
on  the  same  day,  while  the  ouly  indictment  appearing  In  the  record  is  different 
from  either  of  the  other  two.  the  court  will  not  presume  or  conclude  that  such 
defects  were  clerical  errors,  but  will  rely  implicitly  on  the  certified  record,  and 
reverse  the  case  for  lack  of  any  record  of  the  proceedings.— State  v.  McCaffrey,  620. 
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22.  Questions  op  Fact  and  Documentary  Evidence  cannot  be  reviewed  by  the  ap- 

pellate court  unless  they  are  properly  Incorporated  into  the  record.— Fisher  v. 
Kelly,  249 ;  Richardson  v.  Dunlap,  270. 

23.  Evidence  in  Cases  of  Nonsuit  may  with  propriety  be  all  set  forth  in  the  bill  of 

exceptions  in  cases  where  an  order  granting  or  refusing  a  nonsuit  is  to  be  re- 
viewed, but  the  other  errors  relied  upon  must  still  be  particularly  set  forth.— 
Hedin  v.  Suburban  Railway  Company,  lo6. 

24.  A  Transcript  may  be  Amended  by  Adding  the  Bill  of  Exceptions  where  the 

bill  was  presented  to  the  trial  Judge  in  proper  time,  but  was  not  signed  by  him 
until  after  the  transcript  had  been  filed  in  the  supreme  court.—  Washburn  v.  In- 
terstate Investment  Company,  436. 

APPLICATION  OP  PAYMENTS.    See  Bills  and  Notes,  8. 

APPRENTICE. 

Apprentice— Damages  for  Wrongful  Discharge.— Under  articles  of  apprentice- 
ship allowing  a  master  to  retain  ten  per  oen:.  of  the  apprentice's  wages  till  the 
expiration  of  the  contract,  to  be  forfeited  if  he  leaves  the  service  without  the 
master'*  consent,  or  is  discharged  for  any  wilful  violation  of  the  contract,  and 
giving  the  master  the  right  to  terminate  the  contract  at  any  time  on  paying  the 
apprentice  the  amount  btanding  to  his  credit,  if  the  master  arbitrarily  discharges 
the  apprentice  without  making  such  payment,  he  is  liable,  not  only  for  the 
amount  {standing  to  the  apprentice's  credit,  but  also  for  all  damage  sustained  by 
him  by  reason  of  his  discharge.—  Darting  v.  Vulcan  Iron  Works,  406. 

ARBITRATION  AND  AWARD. 

1.  Arbitration  and  Award— Contracts— Condition  Precedent.— An  agreement 

to  refer  to  arbitrators  all  disputed  matters  that  may  arise  under  a  contract  can  be 
repudiated  by  either  party  at  any  time  before  the  award  is  made:  but  an  agree- 
ment to  submit  to  arbitration  a  particular  question  is  binding,  and  must  be  com- 
plied with,  or  a  reasonable  effort  made  so  to  do,  as  a  condition  precedent  to  a 
right  of  action;  thus,  where  one  performs  extra  work  on  a  building  under  a  con- 
tract that,  if  there  is  any  dispute  respecting  the  true  value  of  any  alteration  or 
work  added  or  omitted,  the  same  shall  be  fixed  by  arbitration,  he  cannot  main- 
tain an  action  to  recover  the  amount  of  such  work  until  its  value  has  been  ascer- 
tained by  arbitration,  or  an  ineffectual  attempt  to  do  so  has  been  made.—  Ball  v. 
Doud,  14. 

2.  Contracts— Agreement  to  Arbitrate.— Under  a  contract  providing  that  a  cer- 
tain per  cent,  of  the  contract  price  shall  be  paid  in  installments  as  the  work 

)rogresse9,  and  the  balance  within  a  designated  number  of  days  after  its  satis- 
factory completion  and  acceptance;  and  that  alterations  and  deviations  may  be 
made  from  the  plans  and  specifications;  and  that  if  any  dispute  shall  arise  re- 
specting the  true  value  of  any  alteration  or  deviation,  its  value  shall  be  fixed  by 
arbitrators;  the  contractor  cannot  maintain  an  action  to  recover  the  withheld 
percentage,  where  deviations  and  alterations  have  been  made,  without  submit- 
ting or  attempting  to  submit  the  value  of  such  changes  to  the  arbitrators.  If  the 
Installments  nave  not  been  paid,  action  can  be  brought  for  their  recovery,  since 
they  are  due  absolutely  under  the  contract  and  without  arbitration,  but  the  value 
of  the  deviations  and  alterations,  being  a  single  fact  referred  to  the  decision  of  a 
third  party,  must  be  ascertained  In  the  manner  agreed  upon  before  suit  can  be 
brought—  Ball  v.  Doud,  14. 

8.  Pleading  in  abatement— Contracts— Arbitration.— Where  a  contractor  sues 
for  the  reasonable  value  of  extra  work,  without  setting  out  the  building  con- 
tract, the  defense  that  its  value  has  not  been  submitted  to  arbitrators,  as  stip- 
ulated by  the  contract,  must  be  pleaded  in  abatement  to  be  available  as  a  de- 
fense; if  there  is  an  answer  to  the  merits  of  the  cause  the  plea  in  abatement  is 
considered  waived.—  Chamberlain  v.  Hibbard,  429. 

ASSESSMENTS. 

1.  Presumption  is  in  Fator  of  Validity  of  an  assessment  for  local  improvements 

where  the  manner  of  proceeding  is  prescribed  by  the  charter,  and  the  persons  to 
whom  the  property  is  assessed  are  not  strangers  to  the  record.— Clinton  v.  City  of 
Portland,  411. 

2.  Jurisdiction— Estoppel.— Where  proceedings  for  a  local  improvement  are  with* 

out  jurisdiction,  one  who  Is  benefited,  but  who  did  not  ask  for  the  improvement. 
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may  deny  the  validity  of  the  assessment,  though  he  permitted  the  work  to  pro- 
ceed without  objection.—  Chance  v.  City  qf  Portland,  286. 

8.  Jurisdiction  —  Estoppel.—  Mere  irregularities  in  levying  such  an  assessment  will 
not  be  considered  where  the  work  proceeded  with  the  knowledge  of  the  objector, 
but  without  protest.— Chance  i.  City  of  Portland,  286;  CHnton  v.  CUy  qf  Portland,  ill. 

AB8IGKEE 

Of  Boat  Lien  can  enforce  it  in  his  own  name  as  if  he  had  been  the  original 
contractor.—  The  Victorian  Number  Two,  191 

Of  Part  of  a  Chose  in  Action,  transferred  with  the  consent  of  the  debtor,  may 
sue  for  it  without  regard  to  the  holders  of  the  balance  of  the  claim— Z^ttte 
v.  City  qf  Portland,  236. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Assignment  fob  Benefit  of  Creditors— Creditor's  Right  of  Action.— A  vol- 

untary assignment  by  a  debtor  of  all  his  property  for  the  benefit  of  all  his  credit- 
or*, tinder  the  assignment  law  of  eighteen  hundred  and  seventy-eight,  does  not 
bar  the  right  of  a  creditor  to  maintain  an  action  against  him  to  recover  a  per- 
sonal Judgment—  Thompson  v.  Reeve*,  46. 

SL  Assignments  for  Creditors— Omissions  from  Inventory— Code,  8  8175,  8182, 
8188.—  In  view  of  the  provisions  of  sections  8175,  8182.  and  8183,  HilPs  Code,  no 
general  assignment  tor  the  benefit  of  creditors  can  be  declared  fraudulent  be- 
cause of  mistakes  in  the  inventory,  or  omissions  therefrom,  when  the  instrument 
elsewhere  sufficiently  describes  the  property  intended  to  be  conveyed.  Thus, 
where  the  assignment  conveyed  "  all  and  singular,  the  property,  estate,  and  ef- 
fects, real  and  personal,  *  *  •  including  all  chosea  in  action,  evidences  of 
debi,  claims,  dues,  and  payments."  and  referred  for  more  particular  enumera- 
tion to  the  inventory  attached,  it  conveyed  title  to  all  the  assignor's  property, 
though  part  was  omitted  from  the  inventory.— Sabin  v.  Lebenbaum,  420. 

8.  General  Assignment- Failure  of  Assignee  to  Qualify.— An  assignment  for 
the  benefit  of  creditors  cannot  be  set  aside  or  declared  void  because  the  assignee 
has  not  qualified.  Property  once  assigned  is  in  the  custody  of  the  court,  and  It 
has  authority  to  appoint  some  proper  person  as  assignee,  in  case  of  failure  to 
qualify.— Sabin  v.  Lebenbaum,  420. 

4.  General  Assignment— Fraud.— An  assignment  will  not  beset  aside  for  fraud 
because  some  of  the  assignor's  property  was  omitted  from  the  inventory,  if  there 
was  no  attempt  at  concealment,  and  it  was  omitted  because  the  assignor  thought 
it  of  little  value.—  Sabin  v.  Lebenbaum,  420. 

8.  Receiver  — Equitable  Assignment.— An  order  appointing  a  receiver  to  take 
charge  of  the  firm  assets,  in  an  action  to  dissolve  a  partner>hlp.  and  providing 
for  the  collection  of  debts  due  the  firm,  and  the  application  of  the  proceeds  to 
the  payment  of  its  liabilities,  operates  as  an  equitable  assignment  for  the  benefit 
of  the  firm's  creditors,  and  the  receiver  has  a  lien  thereon  from  the  time  of  his 
appointment— in  short,  the  property  is  in  cuslodia  legit  for  the  benefit  of  such 
persons  as  shall  show  themselves  en  a  tied  to  it.— JU  Auignment  of  Hamilton,  580. 

ASSIGNMENT  OF  ERRORS.    See  Appeal,  8,  4, 6. 

ATTACHMENT  AND  ATTACHMENT  LIEN& 

L  Claim  to  Attached  Property  ry  Third  Person— Effect  of  Redelivery  or 
Replevin  Bonds  on  Subsequent  Liens— Sheriffs— Code,  ft  136,  164.—  Where 
property  has  been  seized  by  an  officer  under  a  writ  of  attachment  or  execution, 
and  afterward  taken  from  him  under  a  redelivery  bond,  as  provided  in  section 
154,  Hill's  Code,  or  under  a  replevin  bond,  as  provided  in  section  186,  the  prop- 
erty is  not  discharged  from  the  lien,  but  still  remains  in  cu*todia  kgis,  and  may 
not  be  seized  under  another  writ  against  the  same  defendant.— Ox*  Baff  Railroad 
Company  v.  Wieder,  453. 

2.  Mandamus— Replevin— Action  for  Damages— Adequate  Remedy  at  Law  — 

Sheriffs  —  Where  a  sheriff,  from  whose  possession  property  seized  under  attach- 
ment has  been  taken  by  a  claimant  under  a  replevin  boud  given  under  section 
135  of  Hill's  Code,  seizes  the  property  under  a  second  attachment  against  the 
same  defendant  before  plaintiff's  right  to  possession  is  determined,  msndasius 
lies  to  compel  a  return  of  possession  to  such  claimant.    In  such  case  neither  an 
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ATTACHMENT  AND  ATTACHMENT  LIEN8  -  CONCLUDED. 

additional  action  of  replevin,  nor  an  action  against  the  sheriff  for  neglect  of  duty 
Is  an  adequate  remedy  at  law.— CUm  Bay  Railroad  Company  v.  Wieder,  4M. 

ATTORNEY. 

1.  Disbarment— Juby  Trial.— On  the  question  whether  a  court  can  disbar  an  attor- 

ney for  the  commission  of  an  indictable  offense,  perpetrated  outside  the  line  of 
his  professional  duties,  without  his  haying  first  been  Indicted  and  convicted, 
there  is  some  conflict  in  the  authorities ;  but  the  better  rule  seems  to  be  that 
where  the  crime  charged  affects  the  general  moral  character  of  the  attorney  and 
his  general  fitness  to  practice  his  profession,  and  is  admitted  or  clearly  proven, 
the  court  may  proceed  in  a  summary  manner  to  disbar  him.  Where,  however, 
the  charge  is  of  a  single  criminal  act,  committed  in  his  private  capacity,  ana 
any  doubt  of  the  party's  guilt  exists,  a  court  should  not  proceed  summarily,  but 
should  leave  the  case  to  be  determined  by  a  Jury.—  Ex  parte  Cowing,  572. 

2.  Verification  or  Cost  Bill  bt  Attorney— Code,  2  566.—  Where  the  statute  only 

requires  that  the  cost  bill  "must  be  verified,  except  as  to  fees  of  officers,"  ( Hill's 
Code,  j  556.)  and  that  if  objections  are  made  thereto  the  party  claiming  the  costs 
may  "file  with  the  clerk  an  amended  verified  statement."  (Laws,  1891.  p.  114,1 
but  does  not  in  terms  require  the  verification  to  be  made  by  the  parly  himself, 
it  may  be  made  by  the  attorney,  if  he  has  knowledge  of  the  facts.— Morris  v. 
Badger*,  577. 

AWARD.    See  arbitration  and  Award. 

BILL  OF  EXCEPTIONS. 

Evidence  included  in  Cases  of  Nonsuit    See  Appeal,  10. 

Specifications  of  Error.    See  Appeal,  3, 4, 5. 

Exhibits  and  Documentary  Evidence.    See  Appeal,  11, 11 

Questions  of  Fact— How  Reviewed.    See  Appeal,  18. 
BILLS  OF  EXCHANGE. 

Example  of  what  is  not  a  Bill  of  Exchange.    See  Bills  and  Notes,  5. 

BILLS  AND  NOTES. 

Parol  Bvideaee. 

1.  Promissory  Note— Parol  Evidence  to  Vabt  a  Writing.— The  maker  of  a  note, 
as  against  the  payee,  may  show  by  extrinsic  evidence  that  the  note  was  made 
and  delivered  as  security  for  the  performance  of  a  contract  by  him,  and  that  he 
has  performed  his  contract;  such  evidence  does  not  change  or  add  to  the  terms 
of  the  writing,  but  shows  simply  a  failure  of  consideration.— La  Grande  National 
Bank  v.  Blum,  49. 

%  Promisbory  Note  —  Parol  Testimony.— Where  a  promissory  note  was  given  for 
a  definite  sum,  and  made  payable  on  a  day  certain,  it  cannot  be  shown  by  ver- 
bal testimony  that  said  note  was  Intended  merely  as  a  memorandum,  and  was 
not  to  be  paid  until  the  amount  thereof  could  be  realised  out  of  a  certain  busi- 
ness venture.— Wilton  v.  Wilton,  252. 

Partnership  Affairs. 

S.  note  Given  by  one  Pabtneb  to  Another  Involving  Partnership  Matters.— 
While  It  is,  generally  speaking,  the  rule  that  until  partnership  affaire  are  sub- 
stantially settled,  no  action  can  be  maintained  by  one  partner  against  the  other 
regarding  items  of  account  in  vol  red  in  the  partnership,  yet  a  recognized  excep- 
tion is  where  the  sum  sought  to  be  recovered  has  been  separated  from  the  part- 
nership account,  as  by  giving  a  duebill  or  a  note;  from  which  it  appears  that  an 
action  at  law  is  maintainable  dv  one  partner  against  another  upon  a  promissory 
note  executed  by  one  to  the  other,  involving  particular  items  or  transactions  of 
the  partnership  business.— Wilson  v.  Wilton,  251. 

a.  Partnership  Note— Jurisdiction  op  Equity.— Where  one  gives  a  promissory 
note  to  his  retiring  partner  for  Hnn  fund*  advanced  by  the  latter,  and  used  in  the 
business,  failure  of  consideration,  bused  upon  the  alleged  facts  that  no  final  set- 
tlement of  the  firm  affairs  has  ever  been  had,  and  luat  upou  such  settlement 
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there  would  be  nothing  dne  the  payee,  is  no  defense  to  an  action  at  law  i_r 

said  note;  for  the  defendant,  having  couferred  a  right  of  action  by  the  execnti 

and  delivery  of  hli  note,  cannot,  by  a  mere  suggestion  of  an  equitable  defense 
growing  out  of  the  uusettled  partnership  affaire,  defeat  the  recovery.  The 
proper  course  is  to  file  an  equitable  cross-bill,  and  procure  a  settlement  of  the 
partnership  account*.—  Wilton  v.  Wilson,  251. 

&  Bill  of  Exchange.— A  promise  to  accept  the  order  of  another,  with  such  other's 
name  indorsed  thereon,  is  in  no  sense  a  bill  of  exchange.  Where  L.  wrote  to  A., 
"I  will  accept  C.'s  order  for  twenty  dollars  on  December  twelfth,  eighteen  hun- 
dred and  ninety-two,"  and  C.  wrote  his  name  on  the  back  of  such  paper,  he  Is 
not  liable  to  A.  thereon,  because  if  the  promise  is  to  pay  C.'s  debt  It  does  not  ex- 
press the  consideration,  and  If  it  is  only  a  promise  to  accept  an  order,  it  Is  enough 
to  say  that  the  order  was  never  drawn;  and  It  is  not  a  bill  of  exchange  for  it  is 
not  a  direction  to  any  one  to  pay  any  sum  of  money  .—Alien  v.  Leaven*.  164. 

6.  Bills  and  Notes— Presumption  of  Consideration— Cods,  U  3188,  8190.— Where 

a  promissory  note  is  duly  executed  and  delivered,  a  sufficient  consideration  there- 
for will  be  presumed,  though  none  is  expressed—  Wilson  v.  Wilson,  Sid. 

7.  Note  Indorsed  for  Collection — Mortgage  Security.— Where  a  note  is  indorsed 

in  blank  for  collection  the  Indorsee  may,  to  secure  Its  payment,  take  from  the 
payee  a  chattel  mortgage  in  his  own  name,  which  is  valid  as  against  the  maker 
and  his  creditors—  Sabin  v.  Lebenbaum,  420. 

8.  Application  of  Payments  —  Accommodation  Maker  of  Promissory  Note.— 

Where  a  number  of  persons  have  given  their  negotiable  promissory  notes,  for  the 
accommodation  of  the  payee,  to  enable  it  to  obtain  advances  from  a  bank,  any 
one  of  such  note  makers  may  at  any  time  end  his  further  liability  by  notifying 
the  payee  and  the  bank  of  such  desire.  He  thereby  fixes  his  liability,  and  his 
note,  together  with  the  others,  stands  as  security  for  the  advances  then  made ; 
but  he  caunot  claim  in  diminution  of  such  advances  money  paid  by  the  accom- 
modation payee  to  the  bank  after  his  revocation  of  the  accommodation  contract, 
where  such  money  is  the  proceeds  of  the  business  of  the  payee  conducted  on 
money  advanced  on  the  credit  of  the  remaining  note  makers.  Such  money 
should  be  first  applied  to  the  repayment  of  the  advances  made  after  the  retiring 
note  maker  fixed  his  liability  by  notice—  Patterson  v.  Bank  of  British  Ootvmbia,  W9. 

BOAT  LIENS. 

1.  Boat  Liens—  Pleading —Joining  Several  Causes  of  Action  in  One  Complaint. 

—Where  several  causes  of  action  arise  under  one  statute,  are  against  the  same 

Sirty,  are  triable  in  the  same  manner,  and  can  be  embodied  in  one  judgment, 
ey  may  properly  be  united  In  one  complaint.  For  example,  different  claims 
against  a  boat,  arising  under  the  boat  lien  law,  and  assigned  to  one  person,  may 
all  be  sued  for  in  one  complaint.— The  Victorian  Number  Two,  194. 

2.  Assignability  of  Boat  Liens.— A  boat  lien  is  assignable  like  an  ordinary  debt, 

and  the  assignee  can  enforce  it  in  his  own  name  as  though  he  had  been  the  orig- 
inal contractor.— The  Victorian  Number  Two,  195. 

8.  Interest  on  Boat  Liens.— Interest  is  properly  allowed  on  the  amount  of  a  boat 
lien  from  the  time  the  action  is  commenced  to  enforce  it— The  Victorian  Number 
Two,  195. 

BONA  FIDE  PURCHASER. 

Estoppel  against  Grantor  to  deny  Delivery  of  Deed  as  against  Bona  Fide  Pur- 
chaser.   See  Deed,  4. 


BONDS. 


Notice  of  Delivery  of  Deed.   8eeDEED, «. 

Right  of  Way  for  Railroad — Evidence.    See  Right  of  Wat,  1,  % 

Executor's  Bonds — Power  of  County  Court — WilL   See  Executors,  1 

Liability  of  Sureties  on  Executor's  Bond  for  Funds  Lost  Before  they 
Bound.    See  Executors,  6. 

Power  of  County  Court  to  Release  Sureties.    See  Executors,  6. 

Final  Settlement  is  Conclusive  on  Sureties.    See  Executors,  7. 
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lQTJUPABTWi 

Declarations  by  Grantor  Concerning.    See  EnDZxrcft,  H 

BOYCOTT. 

Injunction— Facti  in  Present  Case  held  not  to  Show  a  Boycott.   Bee  Con- 
spiracy, 6. 

Labor  Unions  may  be  Enjoined  from  Continuing  Boycott    Boa  Oomrnuirr.  7. 
BBBACH  OF  WARRANTY.  * 

Pleading  Reliance  on  Warranty.    See  Warranty,  L 
BUILDING  CONTRACTS. 

Rubbing  Down  Brick  not  Extra  Work.    See  Contracts,  8. 

Modification — Resulting  Damage.    See  Contr acts,  9, 10. 

Specifications  do  not  control  General  Terms.    See  Contracts,  11. 

Inferior  Work — Measure  of  Damages.    See  Contracts,  11 

BURDEN  OF  PROOF. 

Falsi  Representations— Burden  or  Proof— Ratification.— In  a  suit  to  recover 
a  payment  made  under  a  contract  induced  by  the  false  representations  of  defend- 
ant, the  burden  Is  on  him  to  show  that  plaintiff,  with  full  knowledge  of  the  facts, 
ratified  the  contract.— SchotUhamer  v.  BomeUcK  894. 

CASES  from  the  Oregon  Reports  Cited,  Approved,  Followed,  Distinguished,  and  Over- 
ruled in  this  Volume.    8ee  Oregon  Cases. 

CANCELING  PATENT. 

Power  of  Government  to  Cancel  when  Holders  of  Legal  Title  are  Trustees. 
Bee  Public  Lauds,  2. 

CAPACITY  TO  SUE. 

Objection  of  Lack  of  Capacity  must  be  taken  by  Demurrer.    See  Waiver,  1, 8. 

CHARGE  TO  JURY  must  be  Considered  in  its  Entirety.    See  Jury  Trial,  1. 

CHATTELS  AND  CHATTEL  MORTGAGES. 

Pleading  Reliance  on  Warranty.— In  counting  on  a  breach  of  warranty  of  chat- 
tels it  must  be  alleged  that  the  purchaser  relied  upou  the  warranty,  and  was 
thereby  deceived  to  nls  damage.— Abilene  National  Bank  v.  iodine,  53. 

CHILD. 

Duty  toward  Children  seen  on  Railway  Track.    See  Railways,  1, 8,  4,  &. 

Duty  of  Parent  to  Protect  Minor  Child.    See  Parent  and  Child,  1, 

Children  seen  on  Street  Crossings.    See  Railways,  1, 8, 4. 

CH08E8  IN  ACTION. 

L  Partial  Assignment  of  Choseb  in  Action— Rights  or  Assignee.— A  creditor  can- 
not, without  the  knowledge  and  consent  of  the  debtor,  split  an  entire  demand 
and  maintain  a  separate  action  on  each  part ;  but  if  part  of  the  claim  be  assigned 
with  the  consent  of  the  debtor,  the  assignee  may  sue  for  it  without  making  the 
holders  of  the  other  parts  of  the  demand  parties.— little  v.  City  qf  Portland,  286. 

2.  Partial  Assignment  of  Chosx  in  Action— Municipal  Corporations— Public 
Policy.— The  partial  assignment  of  a  claim  against  a  city  Is  not  against  publio 
policy,  and,  in  the  absence  of  a  statute  to  the  contrary,  is  valid ;  and  when  a  city 
splits  up  a  demand  of  a  contractor  again«t  it  by  executing  warrants  therefor  in 
different  amounts,  it  cannot  escape  liability  on  one  of  the  warrants  on  the  ground 
that  the  contract  was  entire,  and  that  an  action  has  previously  been  brought  on 
another  warrant.— Little  v.  City  of  Portland,  235. 
20  Or.— 7*. 


618  Collateral  Attack. 


CHOSES  IN  ACTION-Concluded. 


8.  Municipal  Corporations— Alignment  or  Cross  nr  Action.— A  city,  by  draw- 
ing orders  in  diffluent  amounU  on  the  city  treasurer,  payable  to  the  contractor  or 
order,  for  tbe  total  sum  due  him  under  an  entire  contract,  consents  to  the  assign- 
ment br  the  contractor  of  such  parts  of  his  claim,  so  as  to  entitle  his 
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thereof  to  sue  separately  therefor.—  Little  v.  CUy  of  Portland,  235. 

4.  Etocivbb  n  Entitled  to  the  Assets  op  am  Insolvent  subject  to  the  right  of 
set-off  then  existing  against  the  debtor.— Be  Assignment  qf  Hamilton,  579. 

CIRCUIT  COURT. 

Fees  op  District  Attorney— Adjudication  op  Account  by  Cracurr  Coubt— 
Code,  g  1074.— The  action  of  the  circuit  court,  under  section  1074,  Hill's  Code,  la 
ascertaining  the  district  attorney's  fees,  and  ordering  them  paid,  is  not  a  final  ad- 
judication, as  in  such  case  the  court  acts  only  in  an  auditing  capacity,  and  a 
county  may  recover  from  the  district  attorney  so  much  of  the  amount  allowed 
and  paid  as  was  unauthorised  by  law.—  Onion  County  v.  Hyde,  24. 

CITT. 

Liability  for  Negligence  In  Raising  Fund  to  Fay  Warrants.   See  Municipal 
Corporations,  l. 

Liability  where  Limit  of  Indebtedness  has  oeen  Exceeded.   See  Municipal 
Corporations,  2, 6. 

Proceedings  for  8treet  Improvements.    See  Stbset  Improvements. 

CIVIL  RIGHTS  AND  DISABILITIES. 

Contracts  between  Husband  and  Wife  concerning  Rights  growing  oat  of  the 
Marriage  Relation.    See  Husband  and  Wife,  1. 

Contracts  between  Husband  and  Wife  concerning  Separate  Property  owned 
by  them  respectively.    See  Husband  and  Wife.  5, 6. 

General  Power  of  Married  Woman  to  Contract    See  Husband  and  Wife,  4. 

Actions  between  Husband  and  Wife.    See  Husband  and  Wife,  5, 6. 

CLAIM  AND  DELIVERY. 

Fraud — General  Denial— Pleading.    See  Replevin,  1, 2, 

Claim  to  Attached  Property  by  Third  Person— Effect  of  Redelivery  or  Re- 
plevin Bonds  on  Subsequent  Liens.    See  Replevin,  a. 

Duty  of  Sheriff  where  Redelivery  Bond  is  given— Subsequent  Writs.   Bee  Re- 
plevin, 4. 

CLAIMS. 

Against  Estates — Evidence.    See  Evidence,  8. 

By  Third  Persons  to  Attached  Property — Right  to  Possession.   See  Replevin, 

CLOUD  ON  TITLE. 

Possession  bt  Plaintiff  is  necessary  to  maintain  a  suit  to  remove  a  cloud  from  a 
title  under  section  £01  of  Hill's  Code.— Edgar  v.  Edgar,  66. 

COLLATERAL  ATTACK. 

I,  Service  of  Summons — Jurisdiction — Collateral  Attack.— The  object  of  a  sum- 
mons is  to  advise  the  defendant  that  an  action  has  been  commenced  against  htm. 
aud  warn  him  that  he  must  appear  within  a  time  and  at  a  place  named  and 
make  such  defense  as  he  has,  and  in  default  of  his  no  doing  that  judgment 
against  him  will  be  taken  in  the  sum  designated.  If  the  summons  actually 
Issued  accomplishes  these  purposes,  it  is  held  sufficient  to  confer  jurisdiction, 
although  there  may  have  been  some  irregularity  in  the  form  of  the  process,  or  in 
the  manner  of  its  service,  and  a  judgment  based  on  such  a  summons  will  be  good 
as  against  a  collateral  attack.— North  Pacific  Cycle  Company  v.  Thomai,  88L 
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2.  Judgment— Collateral  Attack— Jurisdiction.- If  the  object  of  the  pleader  can 
be  ascertained  from  the  complaint,  and  the  court  has  jurisdiction  of  the  subject 
matter,  and  of  the  parties,  a  judgment  rendered  thereon  cannot  be  collaterally 
attacked,  although  tbe  complaint  was  In  fact  bad  In  substance.— North  Pacific 
Cycle  Company  v.  Thomwt,  881. 

8,  Assessment  for  Strut  Improvements— Collateral  Attack.— It  will  be  pre- 
sumed in  a  collateral  attack  upon  an  assessment  of  property  for  a  street  improve- 
ment on  the  ground  that  it  was  not  assessed  In  the  name  of  the  owners,  that  it 
wa>  made  in  the  manner  prescribed  by  law,  where  the  mode  of  ascertaining  the 
owner  of  the  property  is  prescribed,  and  the  persons  to  whom  it  Is  assessed  are 
not  strangers  to  the  record.—  Clinton  v.  City  of  Portland,  41 L 

COLOR  OF  TITLE  Is  Sufficient  to  sustain  Ejectment  against  a  Trespasser.—  Oregon 
Railway  and  Navigation  Company  v.  HerUoerg,  214. 

CONDITION  PRECEDENT. 

Pleading.- A  condition  precedent  to  a  right  of  action  must  not  only  be  compiled 
with  but  such  compliance  must  be  pleaded.—  Ball  v.  Doud,  14, 

CONFESSIONS. 

Definition— Books  Kept  by  Defaulter  are  not  Confessions— Corroboration  of 
Books.    See  Criminal  Law,  25. 

CONSIDERATION  for  Promissory  Note  will  be  presumed  where  note  la  executed  and 
and  delivered.    See  Bills  and  Not**,  4. 

CONSPIRACY. 

L  Conspiracy- Trades  Unions— Public  Policy.— Atone  time  it  was  held  by  the 
courts  that  combinations  of  workmen  to  effect  a  desired  end  wee  illegal  and 
Indictable,  but  the  later  authorities,  both  English  and  American,  agree  that 
trades  unions,  in  the  ordinary  acceptation  of  tbat  term,  are  not  unlawful  com- 
binations, so  long  as  they  do  not  resort  to  acts  of  violence,  or  endeavor  to  accom- 
plish some  end  tbat  is  contrary  to  public  policy.  It  is  then  not  illegal,  per  x,  for 
a  union  to  adopt  and  endeavor  to  maintain  a  scale  of  wages,  or  t<>  endeavor  to 
limit  and  regulate  the  employment  of  apprentices.— Longthore  Printing  Company 
V.  Howell,  627. 

±  Membership.—  Trades  unions  and  labor  organisations  generally,  like  all  voluntary 
associations,  must  depend  for  their  membership  upon  the  willing  consent  of  each 
member,  and  they  may  not  resort  to  violence,  threats.  Intimidation,  or  other 
compulsory  means  to  enforce  obedience  to  their  rules  and  regulations.— Longshore 
Printing  Company  v.  Howell,  527. 

5.  Strikes.— A  "  strike  "  among  workmen  is  not  per  $e  illegal  or  criminal,  though  it 

may  become  both  by  the  means  employed  to  enforce  Its  objects.  Workmen  may 
quit  the  service  of  an  employer,  either  singly  or  in  a  body,  as  they  may  see  fit, 
and  they  may  not  be  either  enjoined  or  prosecuted  lor  so  doing,  unless  the  tnd  to 
be  attained  or  the  means  used  to  attain  it  be  unlawful.—  Longtime  Printing  Com- 
pany v.  Howell,  527. 

4.  Trades  Unions— Unlawful  Conspiracy— Cods,  11808.— The  action  of  the  ex- 
ecutive committee  of  a  labor  union  in  going  to  an  establishment  and  directing 
the  members  of  the  union  at  work  there  to  cease  their  work,  uuder  penalty  or 
being  dealt  with  according  to  the  rules  of  the  union,  is  not,  in  the  absence  of  In- 
timidation or  violence,  unlawful  under  section  1893  of  Hill's  Code,  making  it  a 
misdemeanor  for  any  one  by  force,  threats,  or  intimidation  to  prevent,  or  attempt 
to  prevent,  any  employe*  from  continuing  his  work.—  Longthore  Printing  Company 
v.  Howell,  627. 

6.  Ctvtl  Liability  of  Trades  Unions— Boycott— Injunction.— Although  it  is  not 

a  crime  under  the  statutes  of  Oregon  for  several  persons  to  combine  or  conspire 
to  do  some  injury  to  the  public  or  to  some  individual,  such  conduct  lb  per  m 
wrongful,  and  tbe  persons  guilty  thereof  may  still  subject  themselves  to  civil 
liabilities.  Thus,  if  several  persons  conspire  and  combine  to  injure  or  destroy 
another's  business,  and  it  appears  that  the  Injury  is  imminent  and  will  be  irrep- 
arable to  the  suitor,  the  conspirators  will  be  restrained  by  injunction,  though 
their  acts  may  not  violate  any  statute.— Longthore  Printing  Company  v.  Howell,  62k 
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6.  Injunction  against  Boycott.— Allegations  by  plaintiff  that  the  members  of  a 

certain  trades  union  conspired  to  compel  him  to  submit  to  the  union's  dictation 
upon  pain  of  being  boycotted  in  business;  that  the  union's  executive  com  ml  tee 
entered  his  premises  without  license,  and  ordered  his  employes  to  strike,  and 
tbat  subsequently  the  union  ordered  another  strike,  both  which  orders  were 
obeyed;  tbat  defendant  induced  the  city  council,  with  threats  of  boycott  at  the 
polls,  to  reject  plaintiff's  bid  for  the  city  printing,  although  his  bid  was  the  low- 
est made;  that  defendant  threatened  to  boycott  plaintiff's  customers  if  tUcy 
patronized  him,  on  account  of  which  he  lost  one  customer,  and  will  lose  another; 
and  that  defendant  circulated  the  fact  of  such  strike*  by  posting  notices  thereof 
in  numerous  places,  all  committed  within  a  period  of  ten  months,  to  the  pa»t 
injury  and  future  danger  of  plaintiff's  business,  do  not  show  such  a  wicked  aud 
persibtent  persecution  of  plaintiff  or  his  business  as  to  justify  an  injunction,  A»r  it 
does  not  seem  that  under  all  the  circumstances  the  injury  will  be  irreparable.— 
Longshore  Printing  Company  v.  Howell,  528. 

7.  Injunction  Against  Conspiracy— Boycott.— A  court  of  equity  will  not  hesitate 

to  issue  an  Injunction  for  the  protection  of  property  rights  against  irreparable 
damage  by  wrongdoers,  yet  it  is  always  a  delicate  step  to  take,  and  the  coo  it 
ought  to  be  fully  satisfied  that  some  right  is  about  to  be  destroyed  or  irreparably 
and  lastingly  injured,  and  that  the  danger  is  pressing  and  imminent.— Longshore 
Printing  Company  v.  Howell,  &£>. 

CONSTITUTION  OP  OREGON. 

Article  I,  section  11,  State  t.  Bowker,  809. 

Article  IV,  section  20,  Ex  parte  Howe,  181. 

Article  VIII,  section  5,  Salem  Improvement  Company  v.  McCourt,  ML 

Article  XIV,  section  S,  State  v.  Pennoyer,  212, 

Article  XV,  section  5,  Grubbe  t.  Grubbe,  369. 

Article  XVIII,  section  7,  Salem  Improvement  Company  v.  McCourt,  102. 
CONSTITUTIONAL  LAW. 

1.  Constitutional  Law— Title  of  Act— State  Constitution,  Article  IV,  g  20.— 

The  title  of  an  amendatory  act  is  sufficient  if  it  refers  to  a  particular  section  of 
an  official  compilation  of  laws,  and  will  not  be  objectionable  to  article  IV,  sec- 
tion 20  of  the  state  constitution,  unless  the  provisions  of  the  amendment  are 
such  as  could  not  have  been  included  in  the  original  act.— Ex  parte  Howe,  181. 

2.  Constitutional  Law— Embracing  Civil  and  Criminal  Provisions  in  Same 

Act.— A  civil  and  criminal  provision  may  be  embraced  in  the  same  act.— Ex  parte 
How,  181. 

8.  Injunction— Constitutional  Law— Taxes  and  Taxation — State  Institutions. 

—  An  injunction  against  using  state  moneys  to  build  a  state  institution,  such  as  a 
branch  insane  asylum,  elsewhere  than  at  the  seat  of  government  cannot  bo 
granted  merely  on  the  ground  that  the  constitution  requires  its  location  at  the 
capital,  where  it  does  not  appear  that  the  cost  to  the  state  will  be  any  greater  at 
one  place  than  the  other.— State  v.  Pennoyer,  205. 

4.  Right  to  Meet  Witnesses.— The  requirement  of  section  11  of  article  I  of  the 
state  constitution  is  satisfied  where  the  testimony  of  a  witness  is  taken  by  depo- 
sition with  the  consent  of  the  defendant,  who  is  afforded  an  opportunity  for 
cross-examination.— State  v.  Bowker,  808. 

CONTRACTS. 

1.  Pleading— Demubber-Code,  j  71— Appellate  Practice.— A  complaint  on  a 

contract,  which  sets  out  a  copy  of  the  contract,  bat  fails  to  allege  plaintiff's  per- 
formance of  its  conditions,  does  not  state  a  cause  of  action,  and  this  objection 
may  be  raised  for  the  first  time  in  the  appellate  court:  Hill's  Code,  ft  7L—  Boil  v. 
Pvud,  14. 

2.  Corporations— Ratification— Agents.— The  rale  that  a  principal,  who,  after 

kuowledte  of  the  facts,  neglects  to  promptly  disavow  the  unauthorised  act  of  am 
agent,  adopts  the  act  as  his  own,  applies  to  corporations  as  well  as  to  individuals, 
and  where  part  of  the  directors  of  a  corporation,  without  authority,  entered  Into 
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a  contract  for  the  corporation,  and  the  balance  of  the  board  allowed  it  to  con- 
tinue in  force,  without  objection,  after  the  matter  waa  called  to  their  attention, 
the  corporation  will  be  considered  to  have  ratified  the  contract,  and  no  formal 
vote  or  resolution  la  necessaay  for  that  purpose.—  Finnegan  v.  Pacific  Vinegar  Cum- 
pany,  152. 

S.  Construction  of  Contract— Termination  of  Employment.— A  contract  by 
which  one  party  agrees  to  mine,  clean,  sack,  and  store  ore,  and  timber  any 
ground  worked  by  him,  and  the  other  agrees  to  pay  a  specified  price  for  the  ore 
mined,  furnish  a  team  to  haul  the  necessary  timber,  and  not  to  deptive  the  other 
of  his  contract  and  give  it  to  another,— is  a  contract  of  employment  for  an  in- 
definite time,  and  does  not  prevent  the  employer  from  discontinuing  the  work  at 
any  time.—  Chrittetuen  v.  Pacific  Coast  Borax  Company,  802. 

4.  False  Representations— Burden  of  Proof— Ratification.— In  a  suit  to  re- 
cover a  payment  made  under  a  contract  induced  by  the  false  representations  of 
defendant,  the  burden  is  on  him  to  show  that  plaintiff;  with  full  knowledge  of 
the  facts,  ratified  the  contract— SehoeUhamer  v.  BomeUch,  894. 

Arbitration  as  a  Condition  Precedent. 

ft.  Arbitration  and  Award  — Contracts— Condition  Precedent.— An  agreement 
to  refer  to  arbitrators  all  disputed  matters  ih*t  may  arise  under  a  contract  can 
be  repudiated  by  either  party  at  any  time  before  the  award  is  made ;  but  an 
agreement  to  submit  to  arbitration  a  particular  question  is  binding,  and  mist  be 
complied  with,  or  a  reasonable  effort  made  so  to  do,  as  a  condition  precedent  to 
a  right  of  action ;  thus,  where  one  performs  extra  work  on  a  building  under  a 
contract  that,  if  there  is  any  dispute  respecting  the  true  value  of  any  alteration 
or  work  added  or  omitted,  the  same  shall  be  fixed  by  arbitration,  he  cannot 
maintain  an  action  to  recover  the  amount  of  feuch  work  until  its  value  has  been 
ascertained  by  arbitration,  or  an  Ineffectual  attempt  to  do  so  has  been  made.— 
Bail  v.  Doud,  14. 

ft.  Contracts— Agreement  to  Arbitrate.— Under  a  contract  providing  that  a  cer- 
tain per  cent  of  the  contract  price  shall  be  paid  in  installments  as  the  work  pro- 
gresses, and.  the  balance  within  a  designated  number  of  days  after  its  satisfac- 
tory completion  and  acceptance ;  ana  that  alterations  and  deviations  may  be 
made  from  the  plans  and  specifications ;  and  that  if  any  dispute  shall  arise  re- 
specting the  true  value  of  any  alteration  or  deviation,  its  value  shall  be  fixed  by 
arbitrators;  the  contractor  cannot  maintain  an  action  to  recover  the  withheld 

EBrcentage,  where  deviations  and  alterations  have  been  made,  without  submit- 
ng  or  attempting  to  submit  the  value  of  such  changes  to  the  arbitrators.  If  the 
installments  have  not  been  paid,  action  can  be  brought  for  their  recovery,  since 
they  are  due  absolutely  under  the  contract  and  without  arbitration,  but  the  value 
of  the  deviations  and  alterations,  being  a  single  fact  referred  to  the  decision  of  a 
third  party,  must  be  ascertained  in  the  manner  agreed  upon  before  suit  can  be 
brought—  Ball  v.  Dovd,  14. 

7.  Pleading  in  Abatement  —  Contracts— Arbitration.—  Where  a  contractor  sues 
for  the  reasonable  value  of  extra  work,  without  setting  out  the  building  contract, 
the  defense  that  its  value  has  not  been  submitted  to  arbitrators,  as  stipulated  by 
the  contract,  must  be  pleaded  in  abatement  to  be  available  as  a  defense ;  if  there 
Is  an  answer  to  the  merits  of  the  cause  the  plea  in  abatement  is  considered 
w*lve&.— Chamberlain  v.  Hibbard,  429. 

Bsrildlag  Contract*. 

ft.  Mechanics'  Lien— Extra  Work— Building  Contract.— Where  a  builder  is  re- 
quired by  the  terms  of  his  contract  to  rub  down  the  brickwork  on  the  street  sides 
of  the  building  he  cannot  call  such  work  extra  because  he  uses  acid  In  doing  it— 
Chamberlain  v.  Hibbard,  429.  * 

9.  Alteration.— An  alteration  in  a  building;  contract  providing  that  pressed  brick, 
instead  of  common  brick,  shall  be  used  for  the  walls  of  the  building,  includes  a 
similar  change  in  the  brick  used  for  chimneys,  for  the  latter  are  a  part  of  the 
walla.-CfoMiKrio*i  v.  Hibbard,  429.  F 

10.  Idem.—  A  building  contractor  who  Is  required  by  the  contract  to  keep  the  brick- 
work straight  ana  plumb  is  not  liable  for  defects  in  that  respect  caused  by  build- 
ing an  extra  story,  under  a  modifleatlou  of  the  contract  without  materially 
strengthening  the  foundation.— Chamberlain  v.  Hibbard,  429. 
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11.  Building  Contract  not  Modified  by  Specifications.— A  building  contractor  is 

not  liable  for  failure  to  put  cement  In  the  mortar,  where  the  contract  provide* 
that  common  mortar  shall  be  used,  although  the  specifications  call  for  the  use  of 
cement  in  the  mortar.— Chamberlain  v.  IHbbard,  429. 

12.  Measure  of  Damages— Building  Contract.-  The  measure  of  damages  for  fail- 

ure to  use  the  grade  of  plastering  required  by  a  building  contract  is  the  difference 
between  the  value  of  the  class  of  work  contracted  for  and  that  furnished.— CAost- 
bcrlafn  v.  Hibbard,  429. 

For  the  Benefit  of  Third  Persona. 

15.  Contracts  Made  for  the  Benefit  of  Third  Persons.— To  entitle  a  third  per- 

son to  recover  upon  a  contract  made  between  other  persons,  there  must  not  only 
be  an  intent  to  secure  some  benefit  to  such  third  person,  but  the  contract  mutt 
have  been  made  and  entered  into  directly  and  primarily  for  his  benefit.—  Porter 
v.  Jcffery,  185. 

le.  Consideration— Novation.— Where  one  person,  as  a  consideration  or  part  con- 
sideration for  an  executed  contract,  promises  another,  for  a  consideration  moving 
from  him,  to  pay  or  discbarge  some  legal  obligation  due  from  such  other  to  a 
tuird  person,  the  latter,  though  a  stranger  to  the  consideration,  and  not  an  im- 
mediate party  to  the  contract,  may  maintain  an  action  thereon  if  it  was  made 
directly  and  primarily  for  hip  benefit.  In  such  cases,  however,  the  fund  or  prop- 
erty must  be  doe  from  the  promisor— there  must  be  something  more  than  a  mere 
Unexecuted  promise  to  advance  money  to  pay  the  debts  of  the  promisee— to  sus- 
tain an  action  by  the  third  person  interested.  Thus  an  agreement  by  A  to  dis- 
charge within  a  certain  time  the  indebtedness  of  B  in  confederation  that  B  shall 
give  A  certain  property  after  the  debts  are  paid,  cannot  be  enforced  against  A  by 
a  creditor  of  B.—  Washburn  y.  Interstate  Investment  Company,  430. 

Concerning  Insurance. 

16.  Oral  Contract  for  Insurance.— Where  the  terms  of  Insurance  are  settled  be- 

tween the  assured  and  the  agent  of  an  insurance  company,  acting  within  the 
real  or  apparent  scope  of  his  authority,  and  It  is  agreed  that  a  policy  evidencing 
the  coutract  shall  be  issued,  to  take  effect  from  the  date  of  the«greement,  such 
contract  is  binding  upon  the  company.— British  Insurance  Company  y.  Lambert,  190. 

16.  Agent's  Authority  to  Represent  Both  the  Insurer  and  the  Insured.— An 

oral  contract  of  insurance  made  by  the  agent  of  an  insurance  company,  while 
acting  as  agent  for  the  assured,  and  not  assuming  to  represent  the  company  In 
the  coutract,  but  dealing  with  its  officers  having  full  authority  to  act,  is  binding 
upon  the  company.— British  Insurance  Company  y.  Lambert,  199. 

Between  Husband  and  Wife. 

17.  Husband  and  Wife— Contracts— Public  Policy— Code,  8  2809,  3098.—  Under 

the  terms  of  section  28A9,  Hill's  Code,  neither  a  husband  or  wife  can  contract 
with  the  other  regarding  any  estate  growing  out  of  the  marriage  relation,  and 
conveyances  between  married  persons  intended  to  cut  off  or  relinquish  such  es- 
tates are  entirely  void.  Under  this  rule  contracts  concerning  dower,  curtesy,  and 
the  rights  which  a  husband  acquires  in  his  wife's  property  at  her  death,  under 
subdivision  3  of  section  3098,  Hill's  Code,  are  all  void  on  grounds  of  public  policy. 
-Jenkins  v.  Hall,  79. 

18.  Contracts  Between  Husband  and  Wife— Code,  g  2871,  3872, 2997.— The  general 

power  to  contract  given  to  a  married  woman  by  section  2997  of  Hill's  Code,  which 
provides  that  t>he  may  make  contracts  and  incur  obligations  which  may  be  en- 
forced by  or  against  her  to  the  same  extent  as  if  she  were  unmarried,  is  not  lim- 
ited, as  to  dealings  with  her  husband,  to  the  contracts  mentioned  in  sections 
287 L  and  2872,  making  valid  a  conveyance,  transfer,  or  lien  executed  by  either 
husband  or  wife  in  lavor  of  the  other,  and  authorizing  either  husband  or  wife  to 
appoint  the  other  his  or  her  attorney  in  fact  to  dispose  of  his  or  her  property  for 
their  mutual  benefit ;  rather  should  these  sections  be  construed  as  extending  the 
general  power  so  as  to  empower  her  to  enter  into  contracts  under  seal.  Section 
2997  gives  the  wife  power  to  enter  into  parol  contracts  with  her  husband,  such  as 
lending  him  money,  and  sections  2871  and  2S73give  her  the  special  power  to  make 
contracts  with  her  husband  under  seal.— Ornbbe  v.  Grubbe,  36&. 

19.  Actions  Between  Husband  and  Wife— Cods,  \  2870— Jurisdiction  of  Lav 

Courts.—  Under  section  2870,  Hill's  Code,  providing  that  either  husband  or  wife, 
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as  owner,  may  sue  to  recover  property  of  which  the  other  has  secured  possession 
or  control,  either  may  sue  the  other  at  law  uot  only  for  property  wrongfully  ob- 
tained, bat  on  contracts  aa  welL— Oruftte  v.  Qrubbt,  868. 

For  Purchase  of  Swamp  Lands. 

SO.  Swamp  and  Overflowed  Land— Laws.  1870.  p.  64— Contract  with  8tatr.— The 
act  of  October  twenty-sixth,  eighteen  hundred  and  seventy,  f  Laws,  1870,  p.  54.) 
was,  in  legal  effect,  an  offer  of  sale  by  the  state  of  certain  lands  on  certain  spec- 
ified terms,  and  an  acceptance  thereof  by  a  qualified  applicant  constituted  a 
contract  betweeu  him  and  the  state  that  the  state  could  not  avoid  as  long  as  the 
applicant  complied  with  the  term*  of  the  act;  and  the  latter  had  a  right  to  com- 
plete his  purchase  thereunder,  although  it  was  repealed  in  eighteen  hundred 
and  seventy-eight  (Laws,  1878,  p.  41).— Atubands  v.  Mosier,  56. 

2L  8wamp  and  Overflowed  Land— Conditions  of  Contract— Forfeiture— Laws, 
1870,  p.  64.—  By  the  very  terms  of  the  act  of  eighteen  hundred  and  seventy  pay- 
ment and  reclamation  are  made  conditions  precedent  to  obtaining  title  there- 
under, and  it  was  the  manifent  intention  of  the  legislature  to  provide  that  all  ap- 
plicants for  swamp  lands  who  should  fail  to  comply  with  the  act  by  making  final 
payment  and  proof  of  reclamation  within  ten  years  from  the  time  of  the  first 
payment^ahould  forfeit  their  rights,  and  the  land  should  revert  to  the  state  for 
resale.— Husbands  v.  Mosicr,  66. 

CORPORATIONS. 

1.  Corporations— Ratification— Aoknts.— The  rule  that  a  principal,  who,  after 

knowledge  of  the  facts,  neglects  to  promptly  disavow  the  unauthorised  act  of  an 
agent,  adopts  the  act  as  his  own,  applies  to  corporations  as  well  as  to  individuals, 
and  where  part  of  the  directors  of  a  corporation,  without  authority,  entered  into 
a  contract  for  the  corporation,  and  the  balance  of  the  board  allowed  it  to  con- 
tinue in  force,  without  objection,  after  the  matter  was  called  to  their  attention, 
the  corporation  will  be  considered  to  have  ratified  the  contract,  and  no  formal 
vote  or  resolution  is  necessary  for  that  purpose.— Finnegan  v.  Pacific  Vinegar 
Company,  162. 

2.  Corporations— Authority  of  Agent  or  Attorney.— One  who  was  elected 

president  of  a  corporation,  and  appointed  its  managing  agent  and  attorney,  in 
eighteen  hundred  and  seventy-seveu,  and  to  whom  no  successor  was  ever  elected 
or  appointed,  will,  in  eighteen  hundred  and  ninety-three,  be  presumed  to  have 
authority,  in  the  name  of  the  corporation,  to  maintain  an  action  in  its  behalf.—' 
Lucky  Queen  Mining  Company  v.  Abraham^  282. 

CORROBORATION. 

False  Entries  in  Books  are  not  Confessions  and  need  not  be  corroborated. 
Bee  Criminal  Law,  25. 

C08T*. 

1.  Fees  and  Costs  of  District  Attorney  in  eases  of  "not  true  bills,"  and  for  trying 

persons  who  are  jointly  Indicted,  and  for  conducting  examinations  before  com- 
mitting magistrates.— lotion  Omnty  v.  Hyde,  24. 

2.  Discretion  of  Court.— The  plaintiff  in  an  action  to  enforce  a  mechanics'  lien  Is 

properly  charged  with  half  the  costs,  although  be  recovers  in  the  action,  where 
the  evidence  shows  that  a  part  of  the  work  was  done  in  a  careless  and  negligent 
manner.— Chamberlain  v.  Hibbard,  42a. 

8.  Verification  of  Cost  Bill  ht  Attorney— Code,  g  566.— Where  the  statute  only 
require*  that  the  cost  bill  "  must  be  verified,  except  as  to  fees  ot  officers,"  ( Hill's 
Code.  1 666,)  and  that  If  objections  are  made  thereto  the  party  claiming  the  costs 
may  "file  with  the  clerk  an  amended  verified  statement,"  ( Laws,  1*91,  p.  114,) 
but  does  not  in  terms  require  the  verification  to  be  made  by  the  party  himself,  it 
may  be  made  by  the  attorney,  if  be  has  knowledge  of  the  facts.— Morria  v.  Rode- 
ers,  677. 

COUNTERCLAIM. 

Pleading  Fraud.- The  defense  of  fraud  at  the  inception  of  a  lease  is  not  available 
in  an  action  for  rent  under  a  plea  of  set-off  or  counterclaim.— Kieman  v.  Terry,  496. 
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COUNTY  COURT. 

1.  EXECUTORS  AND  ADMINISTRATORS  —  Power  or  County  COUBT  TO  RBQUTBB  Boot* 

—Cora,  »  «»,  1100.— The  county  court  may.  when  it  has  reason  to  believe  that 
an  estate Thai  been  or  will  be  mismanaged  or  fraudulently  administered,  require 
an  executor  to  give  a  bond,  on  a  proper  application  by  a  legatee  or  creditor,  not- 
withstanding an  express  declaration  in  the  will  that  no  bonds  or  security  shall  be 
required  of  the  executor.  ThUpower  is  clearly  conferred  on  the  court  by  the 
terms  of  sections  805  and  1100.  Hill's  Code,  whereby  the  court  is  given  general 
control  oyer  executors  and  required  to  see  to  it  that  their  duties  are  faithfully 
performed.-£eU*i0er  t.  Thompmm,  820. 

2.  BxBcuTOB's  Bond— Power  op  Court  to  Release  Sureties- Com.  6 109*,  1097. 

—After  an  executor's  bond  has  been  gfreo  those  who  are  interested  in  the  estate 
have  a  Tested  interest  in  such  bond,  and  it  to  not  within  the  power  of  the  court 
to  release  the  sureties  thereon,  or  to  affect  their  liability,  except  by  some  statutory 
provision.  In  Oregon  the  only  method  provided  for  releasing  or  discharging  a 
surety  before  the  drscbarge  of  the  executor  is  found  in  sectionslott,  iot7  of  IIlA's 
Code,  and  any  order  of  the  county  court  attempting  to  otherwise  release  such 
sureties  from  liability  is  entirely  void.— BeMngcr  v.  Tktmpmm,  828. 

COVENANT  OF  WARRANTY. 

Pleading  Reliance  on  Warranty  in  Actions  for  Breach.    See  Wabbamty,  1. 

Damages  for  Breach  of  Covenant    See  Warranty,  i. 
CRIMINAL  EVIDENCE.    See  Evidence,  16, 20. 
CRIMINAL  LAW. 
Generally. 

1.  Criminal  Law— Evtdbkcb  or  Threats.— Evidence  of  threats  made  against  de- 

fendant by  his  opponent,  whether  directly  or  by  Innuendo,  and  whether  com- 
municated to  the  defendant  or  not,  are  admissible,  when  there  is  a  conflict  in 
the  evidence  as  to  who  began  the  encounter,  for  the  purpose  of  showing  the  cir- 
cumstances of  the  affair,  and  to  assist  the  jury  in  determining  who  probably 
began  the  affray.— State  v.  Tarter,  88. 

2.  Cbiminal  Law— Self-defense— Entire  Chabgb  to  Jury.— A  portion  ot  an  in- 

struction to  the  effect  that  one  Indicted  for  murder  in  the  first  degree  cannot 
successfully  set  up  self-defense  unless  the  necessity  for  taking  life  is  actual, 
present,  urgent,  or,  in  a  word,  is  the  only  reasonable  resort  of  the  party  to  save 
his  own  life  or  his  person  from  great  bodily  harm.— is  not  erroneous,  where  the 
charge  as  a  whole  correctly  states  the  law.— State  v.  Tarter,  88. 

8.  Criminal  Law— Jubt  Tbial— Testimony  op  Defendant.— A  jury  Is  properly 
instructed  that  in  weighing  the  testimony  of  a  defendant  the  same  rules  govern 
as  in  the  case  of  other  witnesses,  and  the  Interest  the  accused  has  In  the  termi- 
nation of  the  case  may  be  considered.— State  v.  Tarter,  89. 

4.  Justifiable  Homicide— Commission  of  Felony  on  Pboferty— Code,  I  1730.— 
Felouies,  in  resisting  which  one  may  justifiably  take  human  life,  within  the  con- 
templation of  section  1730.  Hill's  Code,  are  such  as  robbery,  larceny,  or  the  like, 
—a  contention  over  the  ownership  of  property  is  not  within  the  statute.— State  v. 
Tarter,  89. 

i.  Legislative  Intent — Criminal  Law — Code,  1 2465.- When  a  legislature  has  en- 
acted that  for  a  violation  of  a  duty  a  person  shall,  on  conviction  thereof,  be 
"  punished,"  it  was  manifestly  intended  that  the  proceedings  should  be  on  the 
criminal  and  not  on  the  civil  side  of  the  court;  section  24A5,  Hill's  Code,  then, 
creates  a  crime  and  provides  for  its  punishment.— Ex  parte  Howe,  18L 

ft.  Abortion— Instructions  to  Jury— Assuming  Disputed  Facts.— On  a  trial  for 
manslaughter  while  committing  abortion,  an  instruction  which  assumes  as  a  met 
the  criminal  intimacy  of  defendant  and  the  deceased  is  reversible  error,  where 
such  a  relation  is  not  admitted.— State  v.  Botcher,  809. 

7.  Constitutional  Right  to  Mbbt  Witnesses— Deposition— Btate  Constitu- 
tion, Article  I,  §  11.— The  right  secured  to  every  defendant  by  article  I.  {  11  of 
the  Bute  Constitution  "to  meet  the  witnesses  face  to  face,"  is  satisfied  when  at 
some  stage  of  the  proceedings  he  is  confronted  with  the  witness,  and  given  an  op- 
portunity for  cross-examination.  It  is  not  necessary  al  ways  tb  at  the  witness  testify 
In  the  presence  of  the  Jury,  but  it  may  be  by  deposition,  with  defendant's  con- 
sent, as  was  the  fact  in  this  case—  State  v.  Bowker,  309. 
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H1.  8.  Right  of  Jury  to  Determine  the  Law— Code,  1 1875.— In  Oregon,  under  sec- 

31"  lion  1876  of  Hill's  Code,  the  jury  have  the  power  to  find  a  general  verdict,  which 

f^Z  Includes  questions  of  law  as  well  as  questions  of  faet.  but  they  are  bonnd,  never- 

J^r  theless,  to  receive  as  law  what  is  lata  down  as  such  by  the  court,  and  they  have 

;~  '  no  rightful  power  to  determine  against  the  Instructions  of  the  court  questions  of 

1*1  law  Involved  in  the  case.— Stale  v.  ROnhort,  468. 

Iff*.  4.  Criminal  Law— Verity  or  Record  on  Appeal.— The  transcript  as  filed  in  the 

■"■  appellate  court  is  conclusively  presumed  to  be  correct,  and  if  there  are  any  errors 

or  omissions,  they  mart  be  corrected  by  some  proper  proceeding  before  the  case  is% 
H  „  heard ;— thus,  where  the  record  shows  that  the  defendant  was  arraigned  on  one 

*  *  indictment,  but  was  convicted  on  another  indictment  returned  by  the  grand  jury 

*■?  on  the  same  day.  while  the  only  Indictment  appearing  in  the  record  is  different 

*2'  from  either  of  the  other  two,  the  court  will  not  presume  or  conclude  that  such 

defects  were  clerical  errors,  but  will  rely  implicitly  on  the  certified  record,  and 
reverse  the  ease  for  lack  of  any  record  or  the  proceedings.— State  v.  McCaffrey,  870. 


S 
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10.  Criminal  Libel— Evidence— Opinions  of  Witnesses  as  to  Person  Referred 

To— Code,  { 1864.— When  a  libelous  article  does  not  directly  name  the  person 
referred  to,  and  the  application  of  the  words  used  Is  uncertain,  persons  who  are 
acquainted  with  the  prosecuting  witness  and  the  circumstances  alluded  to  in  the 
article,  may  state  their  judgment  and  understanding  as  to  whom  the  libelous 
matter  was  intended  to  refer ;  and  the  rule  is  the  same  In  both  civil  and  criminal 
cases,  especially  in  view  of  the  terms  of  section  1364,  Hill's  Code.— State  v.  Mason, 
278. 

11.  Criminal  Libel— Presumption  of  Malice.— Every  injurious  publication  con- 

cerning another,  if  it  contains  libelous  matter,  is  presumed  to  nave  been  made 
maliciously,  and  this  presumption  continues  until  it  appears  that  the  libelous 
matter  is  in  fact  true,  and  was  published  with  good  motives  and  justifiable  ends. 
—State  v.  Maun,  278. 

12.  Criminal  Libel— Reference  to  Property  of  Prosecuting  Witness.— Where 

the  words  of  a  publication  apply  to  a  person's  property  in  such  away  as  to  injure 
his  reputation  Sy  exposing  him  to  hatred,  contempt,  or  ridicule,  it  is  a  libel  on 
such  person.— State  v.  Mason,  278. 

18.  Criminal  Libel — Intent  to  Injure — Malice — Code.  1 1749.—  Although  section 
1749  of  Hill's  Code  provides  that  if  any  person  shall  publish  or  cause  to  be  pub- 
lished concerning  another  any  false  or  scandalous  matter  "  with  intent  to  injure 
or  defame"  he  shall  be  punished,  etc..  it  is  not  necessary,  in  order  to  constitute 
the  offense  of  libel,  that  the  defendant  should  have  entertained  a  specific  mali- 
cious intent  to  injure  or  defame  the  prosecuting  witness ;  the  natural  and  prob- 
able consequence  of  such  a  publication  is  to  injure  and  defame,  and  the  law  pre- 
sumes that  the  defendant  intended  such  results  when  he  committed  the  act 
complained  of.  To  render  an  act  malicious  it  is  not  necessary  that  it  be  done 
from  a  bad  heart  or  with  a  distinct  purpose  to  injure ;  but  anv  Intentional  inflic- 
tion upon  others  of  a  wrong  not  warranted  by  law  is  malicious,  though  it  may 
have  been  honestly  intended  to  accomplish  a  good  end.—  State  v.  Mason,  278. 

14.  Criminal  Libel— Knowledge  of  Manager  or  Proprietor.— When  a  libel  is 

published  in  a  newspaper  the  proprietor  is  prima  facte  criminally  liable,  and  be 
cannot  excuse  himself  by  showing  that  the  article  was  published  without  his 
knowledge  or  consent,  unless  it  further  appears  that  its  publication  did  not  occur 
through  any  negligence  or  want  of  ordinary  care  on  his  part.— State  v.  Mason, 
274. 

Indictments. 

15.  Evidence— Joint  and  8everal  Indictment.— Where  two  or  more  persons  are 

jointly  indicted  for  a  crime  which  is  in  its  nature  several,  each  must  be  tried 
upon  the  evidence  tending  to  show  his  guilt  or  innocence,  without  reference  to 
the  disposition  of  the  case  against  his  codefendant,  arid  the  conviction  of  one  is 
not  evidence  against  the  other.—  State  r.  Bovfker,  809. 

16.  Indictment— Transcript  in  Criminal  Cases — Presumption— Code,  *J  1815, 1413. 

1414.— The  fact  that  the  transcript  does  not  show  that  an  Indictment  was  found 
and  returned  bv  the  grand  jury  in  accordance  with  the  provisions  of  chapter  VII 
of  the  Criminal  Code  is  no  ground  for  reversal,  since  that  matter  does  not  prop- 
erly belong  in  the  transcript,  Code,  U  1*18, 1444,  and,  in  the  absence  of  evidence 
26  OR.-79. 
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to  the  contrary,  it  will  be  presumed  that  all  the  proceedings  preliminary  to  the 
matters  set  forth  In  the  transcript  were  regular.  Moreover,  in  this  case  the  ob- 
jection was  not  raised  by  motion,  as  required  by  section  1816  of  Hill's  Code.— 
State  v.Reinhart,  466. 

17.  Dismissal  or  Indictment  fob  Felony— Jeopardy— Cods,  {{1527,  1538,  1539.— 

The  dismissal  of  an  indictment  for  felony  before  jeopardy  attaches  is  not  a  bar  to 
another  prosecution  for  the  same  offense,  although  the  reason  for  the  dismissal  Is 
not  set  forth  in  the  journal,  as  required  by  Hill's  Code,  ft  1527, 1529 ;  and  the  same 
0  rule  obtains  if  the  indictment  is  dismissed  after  a  demurrer  has  been  overruled, 

or  after  a  trial  resulting  in  a  disagreement—  State  v.  Rtnehart,  466. 

18.  Power  op  Grand  Jury  to  Return  Additional  Indictments.— It  Is  not  only  the 

right,  but  also  the  duty,  of  the  grand  jury  to  return  a  new  indictment  against  a 
defendant  where  a  former  indictment  still  pending  and  undisposed  of  is  defective 
or  insufficient,  unless  some  proceeding  has  been  had  thereon  which  bars  further 

Srocecution;  and  the  power  of  the  grand  jury  in  this  regard  is  not  dependent  upon 
le  order  of  the  court  resubmitting  it  to  them.— Stole  v.  Rtnehart,  466. 

19.  Embezzlement.— An  indictment  for  embezzlement  under  section  1770  of  Hill's 

Code  need  not  contain  the  words  "  take,  steal,  and  carry  away  ";  it  will  be  suffi- 
cient to  describe  the  crime  in  the  language  of  the  statute.— State  v.  Remhart,  466. 

Jeopardy. 

20.  Dismissal  After  Demurrer.— A  dismissal  of  an  indictment  after  a  demurrer  haa 

been  overruled  is  not  a  bar  to  further  prosecution,  for  no  jeopardy  has  attached.— 
Sate  y.  Rtnehart,  466. 


charges  them,  the  apparent  jeopardy  in  which  the  defendant  was  placed  by  the 
impaneling  of  the  Jury  is  annulled,  and  the  defendant  may  again  be  tried  for  the 
same  offense,  and  in  such  case  the  action  of  the  trial  court  Is  conclusive,  and  will 


not  be  reviewed,  either  by  the  appellate  court,  or  by  a  jury  on  a  plea  of  former 
jeopardy.— State  v.  Rtnehart,  467. 

Conspiracy  by  Labor  Unions. 

22.  Labor  Unions— Strikes.— A  " strike"  among  workmen  is  not  per  m  Illegal  or 

criminal,  though  it  may  become  both  by  the  objects  it  seeks  to  attain,  or  by  the 
means  employed  to  enforce  its  ends.—  Longshore  Printing  Company  v.  Howll,  527. 

23.  Trades  Unions— Unlawful  Conspiracy— Code,  {189S.— The  action  of  the  exec- 

utive committee  of  a  labor  union  in  going  to  an  establishment  and  directing  the 
members  of  the  union  at  work  there  to  cease  their  work,  under  penalty  of  being 
dealt  with  according  to  the  rules  of  the  union,  is  not,  in  the  absence  of  intimida- 
tion or  violence,  unlawful  under  section  1889  of  Hill's  Code,  making  it  a  misde- 
meanor for  any  one  by  force,  threats,  or  intimidation  to  prevent,  or  attempt  to 
prevenLany  employe  from  continuing  his  work.— Longshore  Printing  Company  v. 

Embezzlement. 

24.  Indictment— Embezzlement— Code,  11770.— An  indictment  for  embezzlement. 

under  section  1770,  Hill's  Code,  is  sufficient  if  the  facts  set  forth  describe  the 
crime  as  defined  in  the  statute,  and  the  words  "shall  be  deemed  guilty  of  lar- 
ceny" are  used  simply  to  indicate  that  the  crime  of  embezzlement  is  equal  to, 
and  shall  be  punished  as,  larceny.  It  necessarily  follows  that  such  an  Indict- 
ment need  not  allege  that  the  defendant  did  feloniously  "take,  steal,  and  carry 
away"  the  property  referred  to.— State  v.  Retnhart,  467. 

25.  Embezzlement— Confessions— Corroboration—  Codr, J 1968.— A  "confession/* 

in  a  legal  sense,  is  restricted  to  an  acknowledgment  of  guilt  made  by  a  person 
after  an  offense  has  been  committed,  and  does  not  apply  to  a  mere  statement  or 
declaration  of  an  independent  fact  from  which  such  guilt  may  be  inferred; 
therefore  on  a  trial  for  larceny  by  embezzlement,  the  books  kept  by  the  defend- 
ant for  his  employer,  and  which  he  falsified  to  conceal  his  stealings,  are  not  a 
"  confession,"  and  need  not  be  corroborated  by  other  evidence  to  sustain  a  eon* 
vlction.— State  v.  Remhart.  467. 
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98.  Evidbnci  of  Embezzlement— 8ummaey  of  Boost.— On  a  trial  for  larceny  by 
embezzlement,  a  summary  taken  by  an  expert  from  the  books  kept  by  defendant 
for  his  employer  is  competent  to  show  the  condition  of  the  employers  accounts. 
— State  v.RHnhart,  467. 

17.  Embezzlement— Possession  by  Vibtue  of  Employment— Code.  {  1770.— Where 
a  clerk  or  employ 6  is  charged  with  the  duty  of  receiving  and  accounting  for 
funds,  and  he  fraudulently  convert*  any  of  them  to  bis  own  use,  he  is  guilty  of 
embezzlement,  for  whatever  moneys  or  funds  he  received  came  Into  his  posses- 
sion "  by  virtue  of  his  employment "':  Hill's  Code,  1 1770.— State  v.  Reinhart,4*I. 

28.  Evidence  of  Embezzlement— Sebies  of  Facts.— Evidence  of  an  entire  series  of 
connected  transactions  by  which  a  trusted  employe  embezzles  his  employer's 
money  is  admissible  under  a  charge  of  embezzlement  on  a  specified  day.— Stmt* 
v.  JtetnAorf,  467. 

CRIMINAL  LIBEL. 

Opinion  Evidence  as  to  Person  Meant.    See  Criminal  Law,  10, 

Presumption  of  Malice.    See  Criminal  Law,  11. 

Reference  to  Property  or  Reputation.    See  Criminal  Law,  12, 

Inference  of  Intent  to  Injure.    See  Criminal  Law,  13. 

Knowledge  of  Manager  or  Proprietor.   See  Criminal  Law,  14 
CROSS-BILL.   See  Bills  and  Notes,  4. 
CROSSINGS. 

Duty  of  Railways  toward  Children  on  Street  Crossings.    See  Railways,  1,  S, 

DAMAGES. 

L  Deed— Damages  for  Breach  of  Covenant.— The  beneficiary  in  a  covenant  of 
warranty  is  entitled  to  recover  as  damages  for  a  breach  thereof  the  full  considera- 
tion paid,  with  interest,  regardless  of  any  agreement  or  arrangement  between 
the  covenantor,and  his  agent,  and  whether  any  of  the  money  ever  reached  the 
principal  or  not—  Rash  v.  Jtnne,  100. 

2.  Additional  Servitude  on  Abutting  Property  is  created  by  using  part  of  a  pub- 
lic street  for  an  approach  to  a  private  toll  bridge,  and  the  adjoining  property 
owners  injured  are  entitled  to  damages,  or  an  injunction  to  prevent  its  use  until 
proper  compensation  is  made.—  Willamette  Iron  Work*  v.  Oregon  Railway  and  Nav- 
igation Company,  221 

8.  Municipal  Corporations— Damages—  Negligence.— a  stipulation  In  a  contract 
with  a  city  for  a  public  improvement  that  the  contractor  shall  look  for  payment 
to  a  particular  fund  to  be  raised  by  assessment,  does  not  relieve  the  city  from 
liability  for  negligently  delaying  to  raise  such  fund.— Little  v.  City  of  Portland,  236. 

4.  Municipal  Corporations — Negligence — Damages.— The  liability  of  the  city  for 
negligently  failing;  to  raise  a  fund  to  pay  certain  warrants  is  one  arising  ex  detieto. 
and  not  ex  contractu,  and  therefore  the  city  is  liable  for  the  damages  arising  there- 
from, though  its  limit  of  indebtedness  has  been  reached.— Utile  v.  City  ttf  Port- 
land, 285. 

6.  Apprentice— Damages  for  Wrongful  Discharge.— Under  articles  of  apprentice- 
ship allowing  a  master  to  retain  ten  oer  cent,  of  the  apprentice's  wagea  till  the 
expiration  of  the  contract,  to  be  forfeited  if  he  leaves  the  service  without  the 
master's  consent,  or  is  discharged  for  any  wilful  violation  of  the  contract,  and 
giving  the  master  the  right  to  terminate  the  contract  at  any  time  on  paying  the 
apprentice  the  amount  standing  to  his  credit,  if  the  master  arbitrarily  discharges 
the  apprentice  without  making  such  payment,  he  is  liable,  not  only  for  the 
amount  standing  to  the  apprentice's  credit,  but  also  for  all  damage  sustained  by 
him  by  reason  of  his  discharge.— Darling  v.  Vulcan  Iron  Works,  406. 

«•  Measure  of  Damages— Building  Contract.— The  measure  of  damages  for  fail- 
ure  to  use  the  grade  of  plastering  required  by  a  building  contraot  is  the  difference 
between  the  value  of  the  claa»  of  work  contracted  fur  and  that  furnished.— 
Chamberlain  v.  Hibbard,  42». 
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DAMAGES  -  Concluded. 

7.  Account  Stated— Unliquidated  Damages.— a  piomfte  to  pay  a  certain  mm  in 

settlement  of  a  claim  for  unliquidated  damages  cannot  be  the  basis  of  an  action 
as  for  an  account  stated,  for  there  has  been  no  agreement  between  the  parties 
concerning  a  debt  due  and  owing.—  Vanbebber  v.  Ptunkett,  502. 

DECEDENTS.    See  Kiecutors  and  Administrators. 

DECEIT.    See  False  Representations. 

DECLARATIONS  AGAINST  INTEBE8T. 

By  Grantor  as  Evidence  against  his  Successor  in  Interest    See  Evidence,  9. 

DEEDS. 

i.  Deeds  Between  Husband  and  Wipe  are  valid  to  the  same  extant  as  deeds  be- 
tween other  persons :  and  a  husband  may  by  apt  words  exclude  himself  from  all 
present  and  future  interest  in  the  property  that  he  conveys  to  his  wife.— Jenkina 
v.  Hail,  79. 

z.  Deed— Damages  for  Breach  or  Covenant.— The  beneficiary  in  a  covenant  of 
warranty  is  entitled  to  recover  as  damages  for  a  breach  thereof  the  full  consioera- 
tion  paid,  with  interest,  regardless  of  any  agreement  or  arrangement  betweeu 
the  covenantor  and  his  agent,  and  whether  any  of  the  money  ever  reached  the 
principal  or  not.—  Rath  v.  Jerme,  160. 

8.  Parol  Evidence— Ambiguity  tn  Deeds— Monuments.— Where  the  monuments 

of  the  original  survey  of  a  townsite  are  destroyed,  and  the  description  on  the 
plat  reads  a  certain  number  of  "links."  while  the  scale  on  which  it  is  drawn 
shows  the  same  distance  to  be  "  feet,"  there  is  a  latent  ambiguity  in  the  descrip- 
tion, and  parol  evidence  is  admissible  to  show  the  real  Diets.— 9perry  v.  Wesco,  4&s. 

.Delivery. 

4.  Delivery  of  Deed— Bona  Fide  Purchaser.— A  bona  fide  purchaser  without  no- 
tice from  the  grantee  named  in  a  deed  who  had  possession  thereof,  but  to  whom 
there  had  been  no  valid  delivery,  acquires  no  title  as  against  the  grantor  named 
in  the  original  deed,  in  the  absence  of  facts  creating  an  estoppel  against  such 
grantor.—  Allen  v.  Aver,  589. 

6.  Delivery  of  Deed.— To  render  a  deed  effectual  it  must  be  delivered  with  the 
knowledge  and  consent  of  the  grantor,  so  that  if  the  grantee,  by  some  trick  or 
other  means,  obtains  possession  of  a  deed  not  intended  to  be  delivered  to  him  he 
does  not  obtain  any  title  thereto.—  Allen  v.  Ayer,  6§9. 

Bona  Fide  Purchaser. 

6.  Bona  Fide  Purchaser— Estoppel.— Plaintiff  left  a  deed  to  his  land  with  a  real- 

estate  broker,  who  was  negotiating  for  the  sale  of  said  land,  with  express  in- 
structions not  to  deliver  it  without  plaintiff's  consent.  Subsequently  the  broker, 
without  plaintiff's  knowledge  or  consent,  allowed  the  grantee  to  take  the  deed  to 
examine  it,  and  the  grantee  fraudulently  retained  and  recorded  it.  The  grantee 
never  took  possession  of  the  land,  and  thereafter  sold  it  to  defendant  Held,  that 
defendant  took  no  title  in  the  land,  although  he  was  a  bona  fide  purchaser,  and 
that  the  grantor  is  not  estopped  to  deny  the  delivery  of  the  deed.— Alien  v.  Ayer, 
689. 

Estoppel. 

7.  Deed— Estoppel— After  Acquired  Title.— The  general  doctrine  that  where 

parties  have  clearly  manifested  an  intention  to  convey  and  receive,  reciprocally,  a 
certain  estate,  they  are  estopped  from  denying  the  operation  of  the  deed  according 
to  such  intent,  and  that  an  after  acquired  title  cannot  afterwards  be  set  up  by  the 
grantor,  cannot  be  Invoked  against  the  state  in  support  of  the  unauthorized  acts 
of  its  officers  or  agents,  however  long  acquiesced  in.  Within  the  scope  of  this 
rule  It  is  held  in  this  case  that  the  act  of  a  state  officer  in  conveying  land  in  Polk 
County  when  his  authority  was  limited  to  Marion  County  is  entirely  void,  and 
that  the  state  is  not  estopped  by  his  conduct.— Salem  Improvement  Company  v.  Jfc- 
Court,  93. 

8.  Bona  Fide  Purchaser.— Where  a  deed  was  never  delivered,  but  was  obtained  by 

a  trick  and  recorded,  the  grantor  is  not  estopped  from  denying  the  delivery,  even 
against  a  bona  fide  purchaser  without  notice.— Allen  v.  Ayer,  589. 
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DEEDS—  CONCLUDED. 

9.  Defendant's  Testimony  In  a  criminal  case  is  to  be  considered  in  the  tame  way 
that  the  testimony  of  other  witnesses  is  considered.— 8taU  t.  Tartar,  Sft. 

DEFINITIONS. 

Confessions.    See  Criminal  Law,  25. 

DELIVERY.    See  DEED,  4,  & 

DEMURRER. 

1.  Pleading  Condition  Precedent.- A  condition  precedent  to  a  right  of  action  en 

a  contract  most  be  pleaded,  and  an  objection  on  this  ground  may  be  taken  by 
demurrer  for  the  first  time  in  the  supreme  court— Bali  t.  Doudt  14. 

2.  Nonsuit— Trial— Code,  »  402, 246.— A  determination  of  an  issue  raised  by  a  gen- 

eral demurrer  to  a  complaint  is  a  •'  trial"  within  the  meaning  of  subdivision  1 
of  section  246,  Hill's  Code.— -Hum*  v.  Woodruff,  878. 

3.  Pleading— Facts— Conclusions.— a  demurrer  admits  the  probative  facts  alleged 

in  the  complaint,  but  does  not  admit  either  statements  or  conclusions  of  law.— 
Longshore  Printing  Company  v.  Howdl,  527. 

DEPOSITION. 

Criminal  Case— Right  to  Confront  Witnesses.    8ee  Criminal  Law,  7. 
DESCRIPTION.    Bee  Deed,  3. 
DIRECTING  VERDICT.    See  Jury  Trial,  8. 
DISAGREEMENT  OP  JURY. 

Former  Jeopardy  is  Removed  by  Disagreement    See  Criminal  Law,  2L 

DI8BARMENT  OF  ATTORNEY  for  a  Single  Criminal  Offense  committed  outside  Inc- 
line of  his  Professional  Duty.    See  Attorneys,  1. 

DISCRETION  OF  COURT. 

Costs— The  plaintiff  in  an  action  to  enforce  a  mechanics'  lien  is  properly  charged 
with  half  the  costs  although  he  recovers  in  the  action,  where  the  evidence  shows 
that  a  part  of  the  work  was  done  in  a  careless  and  negligent  manner.— Chamber- 
lain  y.Hibbard,  429. 

DISMISSAL. 

Of  Appeal  for  Failure  to  Specify  Errors  in  Notice.    8ee  Appeal,  & 

Of  Appeal  for  Failure  to  File  Bill  of  Exceptions  with  Transcript.    See  Ap- 
peal, 14. 

Of  Appeal  Because  Necessary  Exhibits  are  not  Attached  to  the  Bill  of  Excep- 
tions.   See  Appeal,  21. 

DISTRICT  ATTORNEY. 


of  District  Attorney  —  Adjudication  of  Account  ry  Circuit  Court- 
Code,  2 1074.— The  action  of  the  circuit  court,  under  section  1074.  Hill's  Code,  in 
ascertaining  the  district  attorney's  fees,  and  ordering  them  paid,  is  not  a  final 
adjudication,  u  in  such  case  the  court  acta  only  In  an  auditing  capacity,  and  a 
county  may  recover  from  the  district  attorney  so  much  of  the  amount  allowed 
and  paid  as  wob  unauthorised  by  law.—  Union  County  v.  Hyde,  24. 

2.  Fees  of  District  Attorney— Not  True  Bills— Code,  81073,  1210.— Under 


and  filed  with  the  clerk.—  Union  County  v.  Hyde,  24. 

8.  District  Attorney— Costs  and  Fees— Code.  |  1078.— The  district  attorney  is  not 
entitled  to  a  separate  fee  for  each  of  several  defendants*  who  are  jointly  indicted 
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DISTRICT  ATTORNEY  — Concluded. 

for  tbe  Mm*  offense  and  jointly  tried,  under  taction  1078,  Hill'a  Code,  providing 
for  feet  in  a  criminal  action.— Union  County  y.  Hyde,  24. 

4.  District  Attorney  — Coots  and  Fees— Code.  1 2167.— The  district  attorney  la  not 
entitled  to  a  separate  fee  for  each  of  several  defendants  arrested  and  examined 
before  a  committing  magistrate,  for,  under  section  8167,  Hill's  Code,  he  is  allowed 
a  fee  for  attending  and  conducting  an  examination  before  a  committing  magis- 
trate, without  regard  to  the  number  of  defendants.—  Union  County  y.  Hyde*  24. 

DOCTJMENT8  Host  be  properly  in  the  Bill  of  Exceptions.    See  Appeal,  11. 

DURESS. 

False  Representations— Duress.— Where  defendant  took  advantage  of  plaintiff's 
impaired  mental  and  physical  condition,  and  persistently  urged  her  to  make  a 
certain  contract,  and  did  finally  induce  her  to  make  it  against  her  will,  there  wae 
no  material  error  in  a  charge  that  it  made  no  difference  what  means  defendant 
employed,  provided  they  were  calculated  to,  and  did,  constrain  or  coerce  her  to 
make  said  contract,  and  that  "  duress  consists  In  restraint,  imprisonment,  or  in- 
timidation, or  anything  which  tended  to  restrain  plaintiff  from  acting  freely  and 
voluntarily  in  the  matter."—  ScnoeUhamer  v.  Romdsch,  394. 

KA8EMENT. 

1.  Additional  Servitude  on  Public  Street— Compensation  to  Abutting  Owner*. 

—An  abutting  proprietor  has  a  property  right  in  the  use  of  the  street  in  front  of 
his  premises  to  its  full  width  as  means  of  ingress  and  egress  and  for  light  and  air. 
subject  always  to  the  right  of  the  municipality  to  regulate  and  control  the  same 
for  legitimate  street  purposes,  but  any  structure  on  a  street  which  is  subversive 
of  its  use  and  efficiency  as  a  public  thoroughfare  is  not  a  legitimate  street  use, 
and  imposes  a  new  servitude  on  the  rights  of  abutting  owners  for  which  compen- 
sation must  be  made.—  Willamette  Iron  Works  v.  Oregon  RaUxoay  and  Navigation 
Company,  224. 

2.  Eminent  Domain — Injunction.— Where  the  taking  for  public  use  of  an  easement 

in  a  street  was  with  the  knowledge  of  and  without  objection  by  the  abutting 
property  owner,  but  under  representations  that  such  taking  was  intended  as  tem- 
porary, and  the  property  is  put  to  a  considerable  public  use,  an  Injunction  to 
restrain  its  further  use  should  not  be  made  mandatory  until  after  a  reasonable 
time  in  which  the  easements  of  the  private  owners  may  be  acquired.— Willamette 
Iron  Works  y.  Oregon  Railway  and  Navigation  Company,  221. 

EJECTMENT. 

h  Prior  Possession— Color  op  Title.— In  an  action  for  the  possession  of  land, 
proof  by  plaintiff  of  prior  possession  under  deeds  cony  eying  a  colorable  title  is 
sufficient  as  against  a  tresspasser.—  Oregon  Railway  ana  Navigation  Company  y. 
Hertzberg,  216. 

2.  Ejectment— Pleading- Code,  §819.— The  defense  that  the  land  sought  to  be 
recovered  in  an  ejectment  action  was  a  portion  of  a  public  road,  and  was  so  used 
up  to  the  time  or  defendant's  occupancy,  is  not  available  in  the  absence  of  an 
allegation  that  defendant  has  any  estate  therein,  or  any  license  or  right  to  its 
possession  from  any  public  authority,  since  Hilt's  Code,  g  319,  provides  that  the 
defendant  cannot  give  in  evidence  any  estate  in  himself  or  another  in  the  prop- 
erty, or  any  license  or  right  to  Its  possession,  unless  pleaded.—  Oregon  Railway 
and  Navigation  Company  v.  Hertzberg,  216. 

ELECTION  OF  REMEDIES. 

1.  Replevin— Mandamus.— Where  a  claimant  of  property  has  replevied  It  from 

an  officer,  and  the  officer  seizes  it  again  under  another  writ  against  the  same  de- 
fendant, the  claimant  is  entitled  to  a  mandamus  to  compel  the  return  of  the 
property  pending  the  determination  of  the  replevin  action,  and  the  fact  that  he 
replevied  from  under  the  first  writ  will  not  be  considered  as  an  election  of  rem- 
edies so  as  to  out  off  his  right  to  mandamus.—  Coos  Bay  Railroad  Company  y. 
Wteder,46R. 

2.  Right  to  Appeal—  Inconsistent  Acts.— The  right  to  appeal  from  a  decree  refus- 

ing to  foreclose  a  mechanics'  lien  is  waived  by  bringing  an  attachment  action 
after  the  entry  of  the  decree,  where  tbe  right  of  attachment  is  conditioned  upon 
the  fact  that  tbe  cUim  is  not  secured  by  auy  lien  or  mortgage.— Shrman  y.  Astoria 
Railway  Company,  377. 
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EMBEZZLEMENT. 

Indictment  need  not  use  Words  "  Take,  Steal,  and  Carry  Away."   See  Crim- 
inal Law,  20. 

Books  axe  not  Confessions,    See  Criminal  Law,  21. 

Corroboration  of  Books  Unnecessary.    See  Criminal  Law,  1L 

Summary  of  Books  as  Evidence.    Sea  Criminal  Law,  22. 

Possession  by  Virtue  of  Employment.    See  Criminal  Law,  21 

Evidence  of  Series  of  Acts.    See  Criminal  Law,  24. 

EMINENT  DOMAIN. 

1.  altering  Strut  Grade.— While  municipalities  may  have  the  power  to  alter  or 

fix  street  grades,  tbey  cannot  under  that  guise  grant  part  of  a  public  street  for 
private  purposes.—  Willamette  Iron  Work*  v.  Oregon  Railway  and  Navigation  Com- 
pany, 224. 

2.  Equity  has  Jurisdiction  to  Enjoin  the  Taking  or  Private  Property  for 

Public  Use  when  compensation  has  been  by  the  constitution  or  by  statute  made  a 
condition  precedent,  or  it  may  abate  the  use  of  such  property  until  the  condition 
is  complied  with.  In  cases,  however,  where  the  taking  was  by  the  consent  of 
the  owner,  but  under  a  misrepresentation  or  misunderstanding,  a  reasonable 
time  will  be  allowed  for  compensation  to  be  made  before  making  the  injunction 
perpetual.— Willamette  Iron  Work*  v.  Oregon  Railway  and  navigation  Company,  224. 

EMPLOYMENT. 

Contract  construed  and  held  to  be  one  of  Employment  only.    See  Con- 
tracts, 8. 

ENTIRE  CHARGE  TO  JURY  must  be  considered,  and  not  detached  portions.— State 
v.  Tarter,  88. 

EQITABLE  ASSIGNMENT. 

Appointment  of  Receiver  to  Distribute  Assets.    See  Receivers,  8. 

EQUITY. 

L  Equity— Wills— Trusts.— A  court  of  equity  will  not  entertain  a  suit  for  the  con- 
struction of  a  will  to  ascertain  if  a  trust  is  created  thereby,  where  there  are  no 
facts  alleged  showing  a  trust  for  the  benefit  of  plaintiffs,  and  the  will,  which  is 
set  out,  does  not  necessarily  create  a  trust  —Edgar  v.  Edgar,  06. 

2.  Sun  to  Remove  Cloud — Possession — Code,  1 604.— a  suit  to  have  deeds  declared 
a  cloud  on  plaintiff's  title  cannot  be  maintained  where  the  complaint  shows 
that  plaintiff  is  out  of  possession,  and  that  his  right  to  possession  is  denied  by 
defendant.— Edgar  v.  Edgar,  65. 

8.  Jurisdiction  op  Equity  to  set  Aside  a  Judgment  or  Decree  for  Fraud  or 
Perjury.— Equity  has  no  jurisdiction  to  set  aside  a  former  judgment  or  decree 
for  perjury  or  fraud,  unless  the  perjury  or  fraud  was  collateral  to  the  questions 
examined  and  determined  in  the  former  proceeding.— Priete  v.  Hummel,  145. 

"  4.  Eminent  Domain— Jurisdiction  op  Equity— Injunction.— Where  statutory  pro- 
vision has  been  made  for  determining  the  compensation  to  be  paid  for  private 
property  taken  for  public  use,  and  payment  has  been  made  a  condition  precedent 
to  the  taking,  equity  will  Interfere  by  injunction  to  prevent  the  property  being 
used,  or  to  require  the  use  to  be  abated,  until  the  condition  has  beeu  complied 
with.—  Willamette  Iron  Workt  v.  Oregon  Railway  and  Navigation  Company,  224. 

4.  Liability  op  Labor  Unions  to  Injunction.— If  several  persons  confederate  and 
combine  together  to  injure  another's  property,  and  it  is  probable  that  irreparable 
injury  is  about  to  result  to  the  suitor,  equity  will  enjoin  the  conspirators,  though 
their  conduct  does  not  violate  any  criminal  statute.— Longthore  Printing  Company 
V.  Howell,  528. 

01  Injunction  Against  Conspiracy  or  Boycott.—  Equity  will,  when  occasion  re- 
quires, enjoin  the  execution  of  a  conspiracy  or  a  boycott,  in  behalf  of  threatened 
property  or  rights,  but  such  jurisdiction  should  be  sparingly  used,  and  only  when 
^  injury  seems  imminent— Longshore  Printing  Company  v.  Howell,  529. 
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EREOR& 

Must  be  Pirttctilarly  Specified.    See  Appeal,  4. 

Must  be  set  forth  In  Notioe  of  Appeal.   See  Appeal*  C 
MTATE8  OF  DECBDENT8. 

Capacity  of  Foreign  Administrator  to  8ue.   See  Executors,  L 

Power  of  County  Court  to  Require  Bond*   Bee  Executors,  2. 

Liability  of  Sureties  on  Executor's  Bonds.    See  Executors,  8, 4. «. 

Power  of  County  Court  to  release  Bondsmen — New  Bond.    See  Executors,  6. 

Final  Settlement  is  Conclusive  on  Sureties.    See  Executors,  7. 

Statements  of  Deceased  may  be  shown  in  Actions  against  his  Estate— Evi- 
dence in  such  Cases.    See  Evidence,  8. 

ESTOPPEL. 

1.  Insurance—  Estoppel— Plea  ik  Abatkmknt.— An  insurance  company  is  es- 

topped from  setting  up  as  a  defense  in  an  action  on  a  policy,  defects  in  a  notice 
and  proof  of  loss,  by  pleading  in  abatement  that  the  requisite  period  had  not 
elapsed  after  plaintiff  gave  notice  of  a  loss  before  the  commencement  of  the  ac- 
tion, where  it  has  not  objected  to  the  notice  or  proof  of  loss,  and  so  given  the 
claimant  an  opportunity  to  correct  defects  therein.— Heidenreieh  v.  JEtna  Insur- 
ance Company,  70. 

2.  Dkd— Estoppel— After  Acquired  Title.— The  general  doctrine  that  where 

parties  have  clearly  manifested  an  intention  to  convey  and  receive,  recip 
a  certain  estate,  they  are  estopped  from  denying  the  operation  of  the  deed  „„ 
ing  to  such  intent,  and  that  an  after  acquired  title  cannot  afterwards  be  set  up  by 
the  grantor,  cannot  be  invoked  against  the  state  in  support  of  the  unauthorised 
acts  at  its  officers  or  agents,  however  long  acquiesced  in.  Within  the  scope  of 
this  rule  it  is  held  in  this  case  that  the  act  of  a  state  officer  In  conveying  land  in 
Polk  County  when  his  authority  was  limited  to  Marlon  County  is  entirely  void, 
and  that  the  state  is  not  estopped  by  his  conduct,— Salem  Improvement  Company  v. 
JfcCbiirt,  98. 

3.  Executor's  Bond— Liability  op  Sureties— Estoppel.— Where  an  executor,  who 

is  also  appointed  trustee  to  convert  assets  into  cash  and  pay  over  the  proceeds  as 
directed,  assumes  such  duties  in  the  capacity  of  executor,  his  sureties,  in  an  ac- 
tion on  his  bond,  cannot  escape  liability  by  claiming  that  he  was  acting  as  trustee 
and  not  as  executor,  for  both  he  and  they  are  estopped  by  bis  conduct  from  ques- 
tioning the  capacity  in  which  he  acted.—  Bellinger  v.  Thompmm,  820. 

•*.  Bona  Fide  Purchaser— Estoppel.— Plaintiff  left  a  deed  to  his  land  with  a  real- 
estate  broker,  who  was  negotiating  for  the  sale  of  said  land,  with  express  instruc- 
tions not  to  deliver  it  without  plaintiff's  consent.  Subsequently  the  broker,  with- 
out plaintiff's  knowledge  or  consent,  allowed  the  grantee  to  take  the  deed  to  ex- 
amine it,  and  the  grantee  fraudulently  retained  and  recorded  it  The  grantee 
never  took  possession  of  the  land,  and  thereafter  sold  it  to  defendant.  Hdd\  that 
defendant  took  no  title  in  the  land,  although  he  was  a  bona  fide  purchaser,  and 
that  the  grantor  is  not  estopped  to  deny  the  delivery  of  the  deed.— Allen  v.  Ayer,  589. 

Street  Improvements. 

6.  Municipal  Corporations— Street  Improvements— Estoppel.— When  in  pro- 
ceedings for  the  levy  of  an  assessment  for  a  public  improvement,  the  common 
council  is  without  jurisdiction  from  the  beginning,  a  person  whose  property  is 
benefited  by  the  improvement,  but  who  did  not  ask  for  such  improvement,  may 
deny  the  validity  or  the  proceedings,  though  he  made  no  objection  while  the  im- 
provement was  in  progress ;  but  if,  after  Jurisdiction  of  the  subject-matter  has 
teen  acquired,  the  owner  of  the  benefited  property,  knowing  of  the  progress 
of  the  work,  permits  it  to  be  completed  without  objection,  be  will  be  estopped 
from  questioning  mere  irregularities.—  Strout  v.  City  of  Portland,  294. 

6.  Idem.— One  joining  in  a  petition  to  the  common  council  for  a  local  improvement 
dees  net  thereby  waive  his  right  to  have  the  proceedings  in  relation  thereto  con- 
form to  the  mode  prescribed  in  the  charter.— Strout  v.  City  o/  Portland,  290. 
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ESTOPPEL — CONCLUDED. 

7.  Strut  Improvement*—  Estoppel.— Irregularities  ia  proceedings  for  a  street  im- 
provement will  not  be  considered  if  objections  were  not  made  until  the  improve- 
ment was  completed.— CtfnfOA  v.  City  of  Portland,  411. 

Landlord  and  Tenant. 

&  Landlord  and  Tenant — Estoppel.— The  estoppel  of  a  tenant  to  deny  his  land- 
lord's title  is  not  removed  by  fraudulent  representations  of  the  latter  inducing 
him  to  pay  rent  and  acknowledge  the  tenancy,  where  he  failed  to  surrender  pos- 
session as  soon  as  he  discovered  the  alleged  fraud.— Kieman  v.  Terry,  4ft&, 

t.  Landlord  and  Tenant— Estoppel.— A  tenant  having  taken  possession  under  a 
lease  is  estopped,  so  long  as  he  continues  in  possession  thereunder,  to  deny  bis 
landlord's  title  to  the  premises  at  the  tune  the  lease  was  made;  and,  even  after 
the  lease  has  expired,  a  tenant  cannot  deny  the  landlord's  title,  without  surren- 
dering possession,  or  giving  notice  that  he  will  thereafter  claim  under  another 
and  vafid  title.— Kieman  v.  Terry,  494. 

EVIDENCE. 

L   Civil  Evidence. 

IL   Criminal  Evidence. 

L     CTVIL  EVIDENCE.  » 

1.  Evidence— Pleading.—  Evidence  of  a  conspiracy  or  a  wilful  burning  of  the  in- 

sured property  by  the  plaintiffs,  or  any  one  by  their  consent,  is  inadmissible  un- 
less specially  pleaded.— HHdcnrdch  v.  JBtna  Jneurance  Company,  70. 

2.  Mandate.—  A  certified  copy  of  a  decree  of  the  United  States  Supreme  Court,  re- 

versing a  decree  of  the  supreme  court  of  this  state,  is  not  evidence  of  such  reversal 
where  no  mandate  thereon  was  issued  to  the  state  court— Oregon  Railway  and 
Navigation  Company  v.  Hertzberg,  216. 

s.  Practice  on  Appeal— Weight  of  Evidence— Province  of  Jury.— It  is  the 


testimony.—  Sperry  v.  Waco,  484. 

4.  Public  Lands  —  Impeaching  Patent — Evidence.— A  land  patent  from  the  United 
States  cannot  be  impeached  by  a  letter  from  the  assistant  commissioner  of  the 
general  land  office  to  a  local  register,  written  long  after  the  issuance  of  the  pat- 
ent, and  directing  the  register  to  note  in  his  records  thai  the  preemption  of  the 
patentee  had  been  canceled  in  pursuance  of  a  decision  of  the  United  States  Su- 
preme Court—  Oregon  Railway  and  Navigation  Company  v.  Hertzberg.  216. 

sw  Bonds— Conditions— Evidence— Inferences.— Under  a  bond  binding  defend- 
ants to  repay  such  reasonable  sums  as  plaintiff  should  be  required  to  expend 
in  securing  a  right  of  way,  depot  grounds,  and  terminal  facilities,  the  plaintiff 
must,  in  order  to  recover,  show  the  reasonableness  of  the  amounts  paid,  and  that 
they  nave  not  been  repaid ;  it  will  not  be  sufficient  to  show  that  some  items  of 
expense  were  reasonable,  and  ask  the  jury  to  infer  that  the  balance  of  the  ex- 
penses were  also  reasonable,  the  reasonableness  of  each  item  must  be  shown.— 
Oregon  Railway  and  Navigation  Company  v.  Swinburne,  262. 

6.  Evidence.— In  an  action  on  a  bond  conditioned  for  the  repayment  of  such  reason- 

able sums  as  plaintiff  might  be  required  to  expend  for  lands  for  certain  purposes, 
a  memorandum  signed  by  part  of  the  obligors  approving  the  selection  of  a  par- 
ticular tract  at  a  designated  price  is  admissible  against  all  the  obligors  as  tending 
to  bhow  that  the  amount  paid  was  reasonable.—  Oregon  Railway  and  Navigation 
Company  v.  Swinburne,  262. 

7.  Practice  on  Appeal— Evidence  Dehors  the  Record.—  Evidence  dehors  the 

record  to  establish  certain  facts  affecting  proceedings  on  appeal  is  admissible  in 
an  appellate  court;  and  the  admission  of  such  evidence,  when  uncontroverted, 
is  not  an  assumption  of  original  jurisdiction.—  Ehrman  v.  Astoria  Railway  Com- 
y,  877. 


t.  Actions  Against  ExxctrroRB—  Evidence— Code.  1 711.— In  all  cases  the  testi- 
-  r  should  be  confined  to  the  issues,  and  immaterial  and  collateral  facts  should 
(OE.-80. 
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be  avoided.  Under  this  rule,  in  an  action  by  decedent's  wife  against  his  execu- 
tor for  money  loaned  to  decedent,  the  will  of  deceased,  which  contained  no  state- 
ment concerning  the  receipt  of  the  money,  or  denial  of  his  obligation  to  pay  it,  or 
facte  tending  to  contradict  plaintiff 's  testimony,  is  not  admissible,  even  under 
Hill's  Code,  f  711,  as  amended  by  Session  Laws,  1898.  p.  184,  providing  that  when 
a  party  to  an  action  against  an  executor  testifies  in  his  own  behalf  statements  of 
the  deceased  concerning  the  same  subject,  in  his  own  favor,  may  be  shown,  for 
the  consideration  of  the  terms  of  the  will  would  only  confute  the  jury,  and  tend 
to  withdraw  their  attention  from  the  merits  of  the  controversy.  Nor  in  such  a 
case  is  it  at  all  material  that  the  claim  will  consume  the  entire  estate.—  Gmbbe  v. 
0ruofe,86a. 

9.  Ev»ence  or  Declarations  Against  Interest  by  Grantor— Code,  1 68a.—  Dec- 
larations in  relation  to  real  property  made  by  the  owner  while  in  possession  are 
competent  evidence  against  such  owner's  grantee  In  order  to  show  the  title  and 
location  of  the  premises  owned  by  him  at  the  time  of  the  declarations ;  there- 
fore, where  an  owner  of  two  adjoining  tracts,  while  in  possession  and  holding 
title,  deeds  one  of  them,  the  description  in  such  deed  is  admissible  in  an  action 
against  such  owner's  grantee  to  show  the  location  of  the  boundary  line  of  the 
tract  that  was  retained.— Sperry  v.  Waco,  463. 

Lost  Instruments. 

10.  Secondary  Evidence— Lost  Instrument— Cods.] 691.— Testimony  by  one  of 
the  parties  to  an  instrument,  and  in  whose  possession  it  had  been,  that  she  had 
searched  in  several  places  where  she  thought  it  might  probably  be.  but  had  not 
been  able  to  And  it,  and  believed  it  to  be  lost,  is  sufficient  to  justify  the  admission 
of  secondary  evidence  of  its  contents  under  the  provisions  of  subdivision  2  of 
section  691,  Hill's  Code.— Sperry  v.  Wctco,  483. 

LL  Evidence  of  Identity  or  Lost  Instruments.—  Where  a  witness  testified  by  dep- 
osition that  a  certain  plat,  which  was  lost,  was  drawn  on  a  certain  kind  of 
colored  paper,  and  was  identical  with  another  plat  drawn  on  paper  of  the  same 
kind  and  color,  the  latter  plat  is  competent  evidence  to  be  considered  by  the  jury 
m  determining  whether  this  latter  plat  is  the  duplicate  of  the  lost  original, 
although  neither  plat  was  before  the  witness  when  the  deposition  was  taken.— 
Sperry  v.  Wcsco,  4&L 

Parol  Bvidenee. 

12,  Promissory  Note— Parol  Evidence  to  Vary  a  Writing.— The  maker  of  a  note, 
as  against  the  payee,  may  show  by  extrinsic  evidence  that  the  note  was  made 
and  delivered  as  security  for  the  performance  of  a  contract  by  him.  and  that  ho 
has  performed  his  contract;  such  evidence  does  not  change  or  add  to  the  terms 
of  the  writing,  but  shows  simply  a  failure  of  consideration.— La  Grande  National 
Bank  v.  Blum,  49. 

18.  Promissory  Note— Parol  Testimony.— Where  a  promissory  note  was  given  for 
a  definite  sum,  and  made  payable  on  a  day  certain,  it  cannot  be  shown  by  ver- 
bal testimony  that  said  note  was  intended  merely  as  a  memorandum,  and  was 
not  to  be  paid  until  the  amount  thereof  could  be  realized  out  of  a  certain  busi- 
ness venture.—  Wiixm  v.  Wibon.  252. 

14.  Publication  or  Notice  or  Street  Improvement— Process— Parol  Evidence. 
—A  notice  of  intention  to  make  a  public  improvement,  although  it  is  the  means 
by  which  the  council  acquires  jurisdiction,  is  not  process  in  the  sense  that  a 
summons  is  process,  end  the  same  strictness  in  proving  publication  is  not  re- 
quired. Thus,  where  proof  of  a  publication  of  a  proposed  street  improvement  is 
defective,  parol  evidence  is  admissible  to  supply  the  defects.— Clinton  v.  City  qf 
Portland,  4lT 

16.  Parol  Evidence— Ambiguity  in  Deeds— Monuments.— Where  the  monuments 
of  the  original  survey  of  a  townsite  are  destroyed,  and  the  description  on  the 
plat  reads  a  certain  number  of  "links."  while  the  scale  on  which  it  is  drawn 
shows  the  same  distance  to  be  "  feet,"  there  is  a  latent  ambiguity  in  the  descrip- 
tion, and  parol  evidence  is  admissible  to  show  the  real  facts.— Sperry  v.  Waco,  485. 

n.     CRIMINAL  EVIDENCE. 

16.  Criminal  Law— Evidence  or  Threats— Evidence  of  threats  made  against  de- 
fendant by  hds  opponent,  whether  directly  or  by  innuendo,  and  whether  com- 
vtmnlcatea  to  the  defendant  or  mot,  are  adnUestble.  when  there  is  a  conflict  in 
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the  evidence  as  to  who  began  the  encounter,  for  the  purpose  of  showing  the  cir- 
cumstances of  the  affair,  and  to  assist  the  jury  in  determining  who  probably 
began  the  affray.— State  v.  Tarter,  88. 

17.  Criminal  Libil—  Evidence— Opinions  op  Witnesses  as  to  Person  Referred 

To—  Code,  1 1861.— When  a  libelous  article  does  not  directly  name  the  person 
referred  to,  and  the  application  of  the  words  used  is  uncertain,  persons  who  are 
acquainted  with  the  prosecuting  witness  and  the  circumstances  alluded  to  In  the 
article,  may  state  their  judgment  and  understanding  as  to  whom  the  libelous 
matter  was  intended  to  refer;  and  the  rule  Is  the  same  in  both  civil  and  criminal 
cases,  especially  In  ylew  of  the  terms  of  section  1864.  Hill's  Code.— State  y.  Mason, 
278. 

18.  Evidence— Joint  and  Several  Indictment.— Where  two  or  more  persons  are 
Jointly  Indicted  for  a  crime  which  is  In  its  nature  several,  each  must  be  tried 
upon  the  evidence  tending  to  show  his  guilt  or  innocence,  without  reference  to 
the  disposition  of  the  case  against  his  codefendant,  and  the  conviction  of  one  is 
not  evidence  against  the  other.—  State  v.  Bowker,  809. 

19.  Embezzlement— Corroboration  of  Books.— On  a  trial  for  larceny  by  embezzle- 

ment, the  books  kept  by  the  defendant  for  his  employer,  and  which  be  falsified 
to  conceal  his  stealings,  are  not  a  "  confession,"  and  need  not  be  corroborated  by 
other  evidence  to  sustain  a  conviction.— State  v.  Reinhart,  467. 

20.  Evidence  of  Embezzlement— Summary  of  Books.— On  a  trial  for  larceny  by 

embezzlement,  a  summary  taken  by  an  expert  from  the  books  kepi  by  defendant 
for  his  employer  Is  competent  to  show  the  condition  of  the  employers  accounts. 
—State  v.  Reinhart,  467. 

EXCEPTIONS. 

Bill  of  Exceptions.    See  Appeal,  10, 11, 12, 13. 

EXCUSABLE  NEGLECT  as  a  Ground  for  Vacating  a  Judgment    See  Judgments,  6. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executors  and  Administrators— Capacity  to  Sue— Waiver— Pleading.— 

Where  the  complaint  shows  that  plaintiff  is  a  foreign  administrator,  the  objec- 
tion that  he  is  incapable  of  bringing  suit  is  waived,  if  not  taken  advantage  of  by 
demurrer.—  WiUon  v.  Wilson,  262. 

2.  Executors  and  Administrators— Power  of  County  Court  to  Require  Bond 

—Code,  8  896.  1100.— The  county  court  may,  when  it  has  reason  to  believe  that 
an  estate  nas  been  or  will  be  mismanaged  or  fraudulently  administered,  require 
an  executor  to  give  a  bond,  on  a  proper  application  by  a  legatee  or  creditor,  not- 
withstanding an  express  declaration  in  the  will  that  no  bonds  or  security  shall  be  . 
required  of  the  executor.  This  power  is  clearly  conferred  on  the  court  by  the 
terms  of  sections  895  and  1100,  Hill's  Code,  whereby  the  court  Is  given  general 
control  over  executors  and  required  to  see  to  it  that  their  duties  are  faithfully 
performed.- Bellinger  v.  Thompson,  820. 

8.  Executor's  Bond— Liability  of  Sureties.— A  bond  voluntarily  given  for  the 
faithful  performance  of  his  duties  by  an  executor,  which  contains  no  provisions 
that  are  either  unauthorised  by  law  or  against  public  policy,  is  valid  as  a  com- 
mon-law obligation,  though  the  court  had  no  authority  to  require  such  a  bond.— 
BeUmger  v.  Thompson,  820. 

4.  Executor's  Bond— Liability  of  Sureties— Estoppel.— Where  an  executor,  who 
is  also  appointed  trustee  to  convert  assets  into  cash  and  pay  over  the  proceeds  as 
directed,  assumes  such  duties  in  the  capacity  of  executor,  his  sureties,  in  an 
action  on  his  bond,  cannot  escape  liability  by  claiming  that  he  was  acting  as 
trustee  and  not  as  executor,  tor  notb  he  and  they  are  estopped  by  his  conduct 
from  questioning  the  capacity  In  which  he  acted.—  BelHnqer  v.  Thompson,  320. 

6.  Executor's  Bond— Liability  of  Sureties.— Sureties  on  an  executor's  bond 
conditioned  for  the  faithful  performance  of  his  duties  according  to  law  are  liable 
for  assets  misapplied  before  the  execution  of  the  bond.— Bellinger  v.  Thompson,  820. 

6.  Executor's  Bond— Power  of  Court  to  Release  Sureties— Code,  g  1096,  1697. 
—After  an  executor's  bond  has  been  given  those  who  are  interested  in  the  estate 
have  a  vested  interest  in  such  bond,  and  it  is  not  within  the  power  of  the  court 
to  release  the  sureties  thereon,  or  to  affect  their  liability,  except  by  some  statutory 
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provision.  In  Oregon  the  only  method  provided  for  releasing  or  discharging  a 
rarety  before  the  discharge  of  the  executor  in  found  in  section*  1096, 1087  of  Hill's 
Code,  and  any  order  of  the  county  court  attempting  to  otherwise  release  such 
sureties  from  liability  is  entirely  told.—  Bellinger  v.  Thompmm,  820. 

7.  Exbcutob's  Accounts—  Conclusiveness  of  Final  Settlement.— A  decree  of  final 
settlement  of  an  executor's  accounts  is  conclusive,  not  only  upon  the  executor, 
but  also  upon  the  sureties,  in  the  absence  of  fraud.— Bellinger  y.  Tkampton,  (21. 

ft.  Actions  Against  Executors—  Evidence — Code.  1 711.— In  all  oases  the  testimony 
should  be  confined  to  the  Issues,  and  immaterial  and  collateral  facts  thould  be 
avoided.  Under  this  rule,  in  an  action  by  decedent's  wife  against  his  executor 
for  money  loaned  to  decedent,  the  will  of  deceased,  which  contained  no  state- 
ment concerning  the  receipt  of  the  money,  or  denial  of  his  obligation  to  pay  it, 
or  facts  tending  to  contradict  plaintiff's  testimony,  is  not  admissible,  even  under 
Hill's  Code,  1 711,  as  amended  by  8ession  Laws,  1893,  p.  184,  providing  that  when 
a  party  to  an  action  against  an  executor  testifies  in  his  own  behalf  statements  of 
the  deceased  concerning  the  same  subject,  in  his  own  favor,  may  be  shown,  for 
the  consideration  of  the  terms  of  the  will  would  only  confuse  the  jury,  and  tend 
to  withdraw  their  attention  from  the  merits  of  the  controversy.  Nor  in  such  a 
case  Is  it  at  all  material  that  the  claim  will  consume  the  entire  estate.— Orubbe  v. 
GruNx,  36*. 

EXPERT  EVIDENCE  of  the  contents  of  a  set  of  books  is  competent  to  show  embassies 
men  t,— State  v.  Rtnehart,  487, 

EXTRA  WORK  under  a  Building  Contract.    See  Contracts,  ft,  9. 

FAL8E  REPRESENTATIONS. 

1.  False  Representations — Pleading. —A  complaint  alleging  that  defendant  made 

representations  concerning  the  land  in  question,  which  he  knew  to  be  false,  for 
the  purpose  of  inducing,  and  which  did  induce,  the  plaintiff  to  contract  to  pur- 
chase said  land,  to  her  damage,  is  sufficient  without  a  direct  allegation  that  the 
representations  were  made  with  an  intent  to  deceive.  While  such  an  intent  is  a 
necessary  Ingredient  of  fraud,  facts  may  be  set  forth  in  the  pleading  which  make 
the  intent  to  deceive  a  necessary  implication.— behoeUkamer  v.  Eomettch,  394. 

2.  False  Representations—  Duress.— Where  defendant  took  advantage  of  plaintiff's 

impaired  mental  and  physical  condition,  and  persistently  urged  her  to  make  a 
certain  contract,  and  did  finally  induce  her  to  make  it  against  her  will,  there  was 
no  material  error  In  a  charge  that  it  made  no  difference  what  means  defendant 
employed,  provided  they  were  calculated  to,  and  did,  constrain  or  coerce  her  to 
make  said  contract,  and  that "  duress  consists  in  restraint,  imprisonment,  or  In- 
timidation, or  anything  which  tended  to  restrain  plaintiff  from  acting  freely  and 
voluntarily  in  the  matter."— SchoeWuuner  v.  Bomeuch,  391 

8.  False  Representations— Burden  or  Proof— Ratification.— In  a  suit  to  re- 
cover a  payment  made  under  a  contract  induced  by  the  false  representations  of 
defendant,  the  burden  is  on  him  to  show  that  plaintiff,  with  full  knowledge  of 
the  facts,  ratified  the  contract— ScAodZAamer  v.  BomeUch,  891 

FEES. 

Of  District  Attorney  in  Criminal  Cases.    See  District  Attorney,  2, 8, 1 

Adjudication  of  Fees  of  District  Attorney  by  Circuit  Court    See  District 
attorney,  L 

FILING  ABSTRACT. 

Rules  of  the  Supreme  Court  regarding  filing  of  abstracts  of  the  record  must  be 
complied  with  or  m  » lions  to  affirm  will  be  allowed.— Swanxm  v.  Leaven*,  ML 

FINAL  SETTLEMENT  OF  ACCOUNTS  Is  conclusive,  not  only  upon  the  executor  or 
administrator,  but  also  upon  the  sureties,  in  the  absence  of  gaud.— BeUtnger  v. 
Thompton,  821. 

FOLLOWING  TRUST  FUND8. 

Following  Commingled  Trust  Funds— Insolvent  Estates.— In  order  to  entitle 
a  trust  creditor  to  a  preferred  lien  on  the  assets  of  an  insolvent,  it  must  appear 
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that  the  identical  fend  is  still  among  such  assets,  or  that  the  property  of  the 
debtor  sought  to  be  subjected  to  the  preference  Includes  the  trust  fund  or  its  pro- 
ceeds. Where  a  trust  fund  deposited  with  a  bank  has  been  used  in  the  business 
and  indistlnguishably  confused  with  other  moneys,  the  cestui  que  trust  is  only  a 
general  creditor.— Muhlenberg  v.  Northwest  Local  and  Trust  Company,  182;  Farcken  v. 
Arndt,  121. 

FORFEITURE  of  8wamp  Land  Claims  under  the  Act  of  eighteen  hundred  and  sev- 
enty.   See  Swamp  Lands,  2. 

FORMER  JEOPARDY. 

Disagreement  of  Jury  removes.    Bee  Criminal  Law,  2L 

FORTHCOMING  BOND. 

Claim  of  Third  Parties  to  Attached  Property  —  Effect  of  Bond  on  Subsequent 
liens.   See  Attachment,  l. 

FRAUD. 

L  Equity  has  no  Jurisdiction  to  Sit  Asidi  a  Judgment  ob  Decree  for  Fraud 
or  Perjury  unless  in  was  collateral  to  the  question  examined  and  determined 
in  the  former  proceeding.— Friese  v.  Hummel,  146. 

2.  Replevin— Pleading  Fraud— General  Denial.— In  actions  for  the  recovery  of 
personal  property,  the  defense  that  the  property  was  transferred  to  hinder,  delay, 
or  defraud  creditors  must  be  pleaded  or  it  will  not  be  available.— Cbos  Ray  Rail- 
road Company  v.  Sigiin,  887. 

8.  Replevin.— In  Oregon  there  is  no  exception  to  the  general  rules  of  pleading  to  the 
effect  that  under  a  general  denial,  in  actions  for  the  recovery  of  personal  property, 
anything  may  be  shown  to  defeat  the  plaintiff's  title.  Under  our  code  practice 
only  such  facts  can  be  shown  under  a  general  denial  as  tend  directly  to  disprove 
the  facts  alleged  in  the  complaint ;  all  other  defenses  must  be  specially  pleaded. 
—Cbos  Bay  Railroad  Company  v.  Sigiin,  897. 

4.  General  Assignment— Fraud.— An  assignment  will  not  beset  aside  tor  fraud 

because  some  of  the  assignor's  property  was  omitted  from  the  inventory,  if  there 
was  no  attempt  at  concealment,  and  it  was  omitted  because  the  assignor  thought 
it  of  little  value.— Sabin  v.  Lebenbaum,  420. 

5.  Landlord  and  Tenant— Estoppel.— The  estoppel  of  a  tenant  to  deny  his  land- 

lord's title  is  not  removed  by  fraudulent  representations  of  the  latter  inducing 
him  to  pay  rent  and  acknowledge  the  tenancy,  where  he  failed  to  surrender  pos- 
session as  soon  as  he  discovered  the  alleged  fraud.-  Kiernan  v.  Terry,  496. 

C  Pleading  Fraud.— The  defense  of  fraud  at  the  Inception  of  a  lease  is  not  availa- 
ble in  an  action  for  rent  under  a  plea  of  setoff  or  counterclaim.—  Kiernan  v. 
Terry,  495. 

FRAUDS,  STATUTE  OF. 

Parol  Agreement  for  Interest  in  Realty.   See  Statute  or  Frauds. 

GENERAL  ASSIGNMENT. 

Inventory — Mistakes — Omissions — Failure  of  Assignee  to  Qualify.    See  As- 
signment for  Creditors,  2, 8. 

GENERAL  DENIAL. 

Pleading  Fraud  in  Replevin  Cask.— No  different  rule  of  pleading  prevails  in  re- 
plevin cases  from  that  generally  in  force  that  fraud  must  be  specially  pleaded  to 
be  available  either  as  a  cauf>e  of  action  or  as  a  defense.— Cbos  Ray  Rauroad  Com- 
pany v.  Siglin,  887. 

GOOD  FAITH.    See  Bona  Fide  Purchaser. 

GRAND  JURY. 

Power  to  Return  Additional  Indictments  while  Former  Indictments  are  ««H 
Pending.    See  Criminal  Law,  17. 
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GRANTOR. 

Evidence  of  Declaration!  by  Grantor  against  Interest   flea  Evidence,  9. 

Estoppel  against  Grantor  to  deny  Delivery  of  Deed  as  against  a  Bona  Fide 
Purchaser.    See  Estoppel,  1 

HABEAS  CORPU8. 

Habeas  Corpus— Presumption  op  Regularity  of  Proceedings— Code,  1 698— On 
appeal  from  a  lodgment  refusing  to  discharge  petitioner  from  arrest  on  a  habeas 
corpus  proceeding,  where  the  return  shows  that  petitioner  is  detained  by  virtue  of 
several  separate  commitments,  regular  on  their  face,  the  presumption  is  in  fever 
of  the  legality  of  such  imprisonment ;  and  since,  under  Hill's  Code,  {  608,  making 
the  return  open  to  denial,  petitioner  could  have  shown,  if  the  facto  warranted, 
that  the  several  commitments  were  for  the  same  ofiense,but  failed  to  do  so,  no 
presumption  to  that  effect  can  be  Indulged  in.— Ex  parte  Move,  18L 

HIGHWAY8.    See  Struts  and  Highways. 

HOMICIDE. 

Justifiable  Homicide  In  Resisting  Felony.   See  Criminal  Law,  4 

HUSBAND  AND  WIFE. 

Contracts  Between. 

1.  Husband  and  Wife— Contracts— Public  Policy— Code,  B2869,  309ft.— Under 

the  terms  of  section  2869,  Hill's  Code,  neither  a  husband  or  wife  can  contract 
with  the  other  regarding  any  estate  growing  out  of  ihe  marriage  relation,  and 
conveyances  between  married  persons  intended  to  cut  off  or  relinquish  such  es- 
tates are  entirely  void.  Under  this  rule  contracts  concerning  dower,  curtesy,  and 
the  rights  which  a  husband  acquires  In  his  wife's  property  at  her  death,  under 
subdivision  a  of  section  3098,  HilTs  Code,  are  all  void  on  grounds  of  public  policy. 
-J«iW!Wv.ifatf,79. 

2.  Married  Women— Deeds— Husband  and  Wife— Code,  j  2871.— A  conveyance 

between  a  husband  and  his  wife,  or,  vice  versa,  when  it  concerns  property  owned 
by  one  or  the  other  in  his  or  her  own  right,  is  valid  to  the  same  extent  as  a  con- 
veyance between  persons  that  are  not  nusband  and  wife :  Hill's  Code,  1 2871. 
Since,  in  dealings  between  persons  who  are  not  husband  and  wife,  a  grantor  may 
convey  to  a  married  woman  an  estate  absolutely  free  from  all  claims  of  her  hus- 
band, it  necessarily  follows  that  a  husband  may  convey  to  his  wife  any  property 
owned  by  him,  and  exclude  himself  from  all  interest  therein.— Jemkkts  v.  Bau\79. 

8.  Husband  and  Wifb— Separation— Public  Policy.— A  deed  from  husband  to 
wife  cannot  be  said  to  be  made  on  an  agreement  for  separation,  and  therefore 
void  as  against  public  policy,  where  it  appears  only  that  he  had  determined  to 
abandon  and  desert  her,  and  that  she  had  joined  in  deeds  of  other  lands  which 
he  owned.— Jenkins  v.  Hail,  80. 

4.  Contracts  Between  Husband  and  Wife— Code,  82871, 2872,  2997.— The  general 
power  to  contract  given  to  a  married  woman  by  section  2997  of  Hill's  Code,  which 

{>rovides  that  the  may  make  contracts  and  incur  obligations  which  may  be  en- 
breed  by  or  against  her  to  the  same  extent  as  if  she  were  unmarried,  is  not  lim- 
ited, as  to  dealings  with  her  husband,  to  the  contracts  mentioned  in  sections 
2871  and  2872,  making  valid  a  conveyance,  transfer,  or  lien  executed  by  either 
husband  or  wife  in  favor  of  the  other,  and  authorizing  either  husband  or  wife  to 
appoint  the  other  his  or  her  attorney  in  fact  to  dispose  of  his  or  her  property  for 
their  mutual  benefit ;  rather  should  these  sections  be  construed  as  extending  the 
general  power  so  as  to  empower  her  to  enter  into  contracts  under  seal.  Section 
2997  gives  the  wife  power  to  enter  into  parol  contracts  with  her  husband,  such  as 
lending  him  money,  and  sections  2871  and  2872  give  her  the  special  power  to  make 
contracts  with  her  husband  under  seaL— Orubbe  v.  Orubbe,  868. 

Actions  Between. 

ft.  Actions  Between  Husband  and  Wife— Code,  J  2870— Jurisdiction  of  Law 
Courts.  —  Under  section  2870,  Hill's  Code,  providing  that  either  husband  or  wife, 
as  owner,  may  sue  to  recover  property  of  which  the  other  has  secured  possession 
or  control,  either  may  sue  the  other  at  law  not  only  for  property  wrongfully  ob- 
tained, but  on  contracts  as  welL— Grubbe  v.  Orubbe,  868. 
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6.  Acnows  Between  Husband  and  Wife— Interest— Code.  |2870.— A  married 
woman  may  maintain  an  action  against  her  husband  to  recover  noi  only  money 
voluntarily  loaned  to  him,  but  interest  thereon,  under  Hill's  Code,  1 2870,  provld 


ing  that  if  the  husband  or  wife  obtain  possession  of  property  belonging  to  the 
other  the  owner  may  maintain  an  action  therefor,  "  or  any  right  growing  out  of 
the  same,"  in  the  same  manner  as  if  he  were  married,— Orubbe  v.  Grubby  861. 

INADVERTENCE  as  a  Reason  for  vacating  a  Judgment    See  Judgments,  5. 

IMPEACHING  PATENT  TO  PUBLIC  LANDS.    See  Public  Lands,  L 

INCONSISTENT  ACTS. 

Affecting  the  Right  to  Appeal    See  Appeal,  16. 

Affecting  the  Election  of  Remedies.    See  Election  op  Remedies,  h 

IN  CTJSTODIA  LEGIS.   See  Attachment,  l ;  Assignment  fob  Creditors,  8, 5. 

INDICTMENTS. 

Evidence  against  Defendant  Jointly  Indicted  but  Separately  Tried.    See 
Criminal  Law,  16. 

Transcript  need  not  show  Manner  of  Returning  Indictment.    See  Criminal 
Law,  16. 

Dismissal  of  Indictment  for  Felony— Jeopardy.    See  Criminal  Law,  17. 

Power  of  Grand  Jury — Indictment  Pending.    See  Criminal  Law,  18. 

Embezzlement—  Sufficiency.    See  Criminal  Law,  10. 

inferences. 

1.  Notice  of  Mechanics'  Lien— Relation  between  Owner  and  Contractor— 

Inference  —The  relation  existing  between  the  owner  of  the  building  and  the 
person  having  charge  of  the  construction  thereof  should  be  stated  in  the  notice, 
when  the  employment  was  not  at  the  instance  of  the  owner,  since  it  is  by  virtue 
of  this  relation  that  the  agent  has  authority  to  bind  the  property  of  his  principal. 
A  notice  of  lien  stating  that  8.  was  an  original  contractor  for  constructing  a 
building  for  BL  sufficiently  shows  that  the  contract  was  made  with  H.;  the  rela- 
tion of  the  parties  is  necessarily  inferred  from  this  statement.— Curtis  v.  Sestano- 
vfeft,107. 

2.  Nonsuit— Jury  Trial.— On  a  motion  for  a  nonsuit  every  Intendment  and  every 

fair  and  legitimate  inference  which  can  arise  from  the  evidence  munt  be  made  in 
favor  of  the  plaintiff,  and  the  court  must  assume  those  facts  as  true  which  the 
jury  could  properly  find  under  the  evidence.— Wallace  v.  Suburban  Railway  Oom- 
y,174. 


8.  Bond— Conditions—  Evidence— Inferences.—  Under  a  bond  binding  defend- 
ants to  repay  such  reasonable  sums  as  plaintiff  should  be  required  to  expend  in 
securing  a  right  of  way,  depot  grounds,  and  terminal  facilities,  the  plaintiff  must, 
In  order  to  recover,  show  the  reasonableness  of  the  amounts  paid,  and  that  they 
have  not  been  repaid ;  it  will  not  be  rafflcient  to  show  that  some  items  of  expense 
were  reasonable,  and  ask  the  jury  to  infer  that  the  balance  of  the  expenses  were 
also  reasonable,  the  reasonableness  of  each  item  must  be  shown.— Oregon  Railway 
and  Navigation  Company  v.  Swinburne,  262. 

4.  Criminal  Libel— Malice.— It  is  not  necessary,  in  order  to  constitute  criminal 
libel,  that  the  defendant  should  have  had  any  specific  malice  towards  the  person 
injured,  the  law  presumes  that  he  intended  the  natural  and  probable  conse- 
quences of  his  action  in  publishing  the  libelous  matter.— State  v.  Mason,  278. 

INJUNCTION. 

1,  Injunction — CoNSTrruTioNAL  Law — Taxes  and  Taxation — State  Institutions. 
—  An  Injunction  against  using  state  moneys  to  build  a  state  institution,  such  as  a 
branch  insane  asylum,  elsewhere  than  at  the  seat  of  government  cannot  be 
granted  merely  on  the  ground  that  the  constitution  requires  its  location  at  the 
capital,  where  it  does  not  appear  that  the  cost  to  the  state  will  be  any  greater  at 
one  place  than  the  other.— State  v.  Pennoyer,  205. 
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INJUNCTION — Concluded. 

2.  Appealable  Order— Code,  {586.— An  order  refusing  to  grant  a  preliminary  fa- 
Janotion  is  not  appealable,  where  the  court  does  not  paaa  upon  the  merits  of  the 
ease.— Ftnvle  v.  Haute,  587. 

Property  Taken  for  Public  Use. 

8.  Eminent  Domain  —  Injunction.— Where  the  taking  for  public  use  of  an  easement 
In  a  street  was  with  the  knowledge  of  and  without  objection  by  the  abutting 
property  owner,  but  under  representations  that  such  taking  was  Intended  as  tem- 
porary, and  the  property  Is  put  to  a  considerable  public  use,  an  Injunction  to 
restrain  its  Anther  use  should  not  be  made  mandatory  until  after  a  reasonable 
time  in  which  the  easements  of  the  private  owners  may  be  acquired.— Willamette 
Iron  Work*  v.  Oregon  Railway  and  Navigation  Company,  224. 

4.  Eminent  Domain— Jurisdiction  of  Equity— Injunction.— Where  statutory  pro- 
ylslon  has  been  made  for  determining  the  compensation  to  be  paid  for  private 
property  taken  for  public  use,  and  payment  has  been  made  a  condition  precedent 
to  the  taking,  equity  will  interfere  by  injunction  to  prevent  the  property  being 
used,  or  to  require  the  use  to  be  abated,  until  the  condition  has  been  complied 
with.—  Willamette  Iron  Work*  v.  Oregon  Railway  and  Navigation  Company*  324. 

To  Restrain  Labor  Unions. 

&  Injunction  Against  Conspiracy— Boycott.— A  court  of  equity  will  not  hesitate 
to  issue  an  Injunction  for  the  protection  of  property  rights  against  irreparable 
damage  by  wrongdoers,  yet  it  Is  always  a  delicate  step  to  take,  and  the  court 
ought  to  be  fully  satisfied  that  some  right  Is  about  to  be  destroyed  or  irreparably 
and  lastingly  injured,  and  that  the  danger  Is  pressing  and  Imminent.— Longshore 
Printing  Company  y.  Howell.  629. 

6.  Civil  Liability  of  Trades  UmoNs— Strikes— Injunction.— Although  it  is  not 

a  crime  under  the  statutes  of  Oregon  for  several  persons  to  Combine  or  conspire 
to  do  some  injury  to  the  public  or  to  some  individual,  such  conduct  is  per  te 
wrongful,  and  the  persons  guilty  thereof  may  still  subject  themselves  to  civil 
liabilities.  Thus,  if  several  persons  conspire  and  combine  to  injure  or  destroy 
another's  business,  and  it  appears  that  the  injury  Is  imminent  and  will  be  irrep- 
arable to  the  suitor,  the  conspirators  will  be  restrained  by  Injunction,  though 
their  acts  may  not  violate  any  statute.— Longshore  Printing  Company  v.  Howell,  528. 

7.  Injunction  Against  Boycott.— Allegations  by  plaintiff  that  the  members  of  a 
certain  trades  union  conspired  to  compel  him  to  submit  to  the  union's  dictation 
upon  pain  of  being  boycotted  in  business;  that  the  union's  executive  committee 
entered  his  premises  without  license,  and  ordered  his  employes  to  strike,  and 
that  subsequently  the  union  ordered  another  strike,  both  which  orders  were 
obeyed;  that  defendant  induced  the  city  council  to  reject  plaintiff's  bid  for  the 
city  printing,  though  his  bid  wan  the  lowest  made;  and  other  acts  not  necessary 
to  be  here  set  out  do  not  show  suoh  a  continual  or  malicious  persecution  of 
plaintiff  or  interference  with  his  business  as  to  Justify  the  issuing  of  an  injuno- 
tion.— Longshore  Printing  Company  v.  Howell,  528. 

INSOLVENTS  AND  INSOLVENCY. 

Bights  of  Receiver. 

1.  Receiver's  Rights  to  Assets  of  Insolvent— 8et -oft.— Upon  a  receiver's  ap- 

pointment, the  debtor's  choses  in  action  pass  to  him,  subject  to  the  equitable 
right  of  set-off  then  existing  agalnstthe  debtor.— Re  Assignment  of  Hamilton,  579. 

2.  Sit-off  Against  Receiver.— A  debtor  of  a  suspended  bank,  acquiring  a  check 

thereon  with  knowledge  of  the  suspension,  cannot  set  off  the  amount  thereof 
against  his  debt,  though  he  acquire  the  check  before  a  receiver  for  the  bank  is 
appointed.— Re  Assignment  of  HamOUm,  580. 

I.  Receiver— Equitable  Assignment.— An  order  appointing  a  receiver  to  take 
charge  of  the  firm  assets,  In  an  action  to  dissolve  a  partnership,  and  providing 
for  the  collection  of  debts  due  the  firm,  and  the  application  of  the  proceeds  to 
the  payment  of  its  liabilities,  operates  as  an  equitable  assignment  for  the  benefit 


of  the  firm's  creditors,  and  the  receiver  has  a  lien  thereon  from  the  time  of  his 
appointment— In  short,  the  property  Is  in  eustodta  legit  for  the  benefit  of  such 
persons  as  shall  show  themselves  entitled  to  it.— Re  Assignment  of  Hamilton.  580. 


4.  Receiver— Assignee— Merger,— The  equitable  Interest  acquired  in  the  assets  of 
an  insolvent  firm  by  a  receiver  appointed  in  an  action  for  their  distribution 
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merge*  Into  a  legal  lien  for  the  benefit  of  creditors  upon  the  discharge  of  the 
receiver  and  the  appointment  of  an  assignee  for  the  benefit  of  creditors;  and 
debtors  of  the  insolvent  firm  do  not  acquire  by  such  appointment  any  right  of 
offset  on  account  of  claims  as  to  which  such  right  did  not  exist  against  the 
receiver.— lte  Assignment  of  Hamilton,  680. 

Following  Trust  Fund*. 

5.  Trust  Funds— Insolvent  Estates— Preference  Among  Creditors— Right  of 

Cestui  Que  Trust  to  Follow  Trust  Fund.— In  order  to  impress  upon  the  estate 
of  an  insolvent  a  lien  for  trust  funds,  it  most  appear  that  the  trust  fund  is  still  on 
hand,  or  that  it  has  been  used  to  increase  the  property  or  fund  upon  whioh  the 
lien  is  claimed.  When  the  trust  fund  has  been  dissipated  by  the  trustee,  and 
forms  no  part  of  his  estate,  the  cestui  que  trust  has  no  longer  any  remedy  in  equity 
to  fix  a  charge  upon  the  estate  of  the  trustee,  but  must  come  in  and  share  witn 
the  general  creditor*.—  Ferchen  v.  Amdt,  121. 

6,  Following  Commingled  Trust  Funds— Insolvent  Estates— In  order  to  entitle 

a  trust  creditor  to  a  preferred  lien  on  the  assets  of  an  insolvent,  it  must  appear 
that  the  Identical  fund  is  still  among  such  assets,  or  that  the  property  of  the 
debtor  sought  to  be  subjected  to  the  preference  includes  the  trust  fund  or  its  pro- 
ceeds. Where  a  trust  fund  deposited  with  a  bank  has  been  used  in  the  business 
and  indistinguishaoly  coo  fused  with  other  moneys,  the  cestui  que  trust  is  only  a 
general  creditor.—  Muhlenberg  v.  Northwest  Loan  and  Trust  Company,  131 

INSTRUCTIONS  TO  JURY. 

Concerning  Testimony  of  Defendant    See  Jury  Trial,  II. 

Assuming  Disputed  Facts.    See  Jury  Trial,  17. 

Instruction  on  Irrelevant  Matters.    See  Jury  Trial,  18. 

Directing  Verdict    See  Jury  Trial,  8. 

Entire  Charge  must  be  Considered.   See  Jury  Trial,  14. 

INSURANCE. 

L  Insurance— Estoppel— Plea  in  Abatement.— An  insurance  company  is  es- 
topped from  setting  up  as  a  defense  in  an  action  on  a  policy,  defects  in  a  notice 
and  proof  of  loss,  by  pleading  in  abatement  that  the  requisite  period  had  not 
elapsed  after  plain  tiff  gave  notice  of  a  loss  before  the  commencement  of  the  ac- 
tion, where  it  has  not  objected  to  the  notice  or  proof  of  loss,  aod  so  given  the 
claimant  an  opportunity  to  correct  defects  therein Meidenreich  v.  Atna  Insur- 
ance Company,  70. 

%  Evidence—  Pleading.— Evidence  of  a  conspiracy  or  a  wilful  burning  of  the  in- 
sured property  by  the  plaintiffs,  or  any  one  by  their  consent,  is  inadmissible  un- 
less specially  pleaded. -~  Heidcnreich  v.  JEtna  insurance  Company,  70. 

8.  Oral  Contract  for  Insurance.— Where  the  terms  of  insurance  are  settled  be- 
tween the  assured  and  the  agent  of  an  insurance  company,  acting  within  the 
real  or  apparent  scope  of  his  authority,  and  it  is  agreed  that  a  policy  evidencing 
the  contract  shall  be  issued,  to  take  effect  from  the  date  of  the  agreement,  such 
contract  is  binding  upon  the  company.— British  Insurance  Company  v.  Lambert,  199. 

4.  Agent's  Authority  to  Represent  Both  the  Insurer  and  the  Insured.— An 
oral  contract  of  Insurance  made  by  the  agent  of  an  Insurance  company,  while 
acting  as  agent  for  the  assured,  and  not  assuming  to  represent  the  company  in 
the  contract,  but  dealing  with  its  officers  having  full  authority  to  act,  is  binding 
upon  the  company.—  British  Insurance  Company  v.  Lambert,  199. 

INTEREST. 

L  Interest  on  Boat  Liens.— Interest  Is  properly  allowed  on  the  amount  of  a  boat 
lien  from  the  time  the  action  is  commenced  to  enforce  it—  The  Victorian  Number 
Two,  196. 

2.  Actions  between  Husband  and  Wife— Interest— Code,  1 2870.— A  married 
woman  may  maintain  an  action  against  her  husoand  to  recover  not  only  money 
voluntarily  loaned  to  him,  but  interest  thereon,  under  Hill's  Code,  {  2870,  provid- 
28  Ob.— 81. 
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INTEREST — Concluded. 

Ing  that  if  the  hatband  or  wife  obtain  possession  of  property  belonging  to  the 
other  the  owner  may  maintain  an  action  therefor,  "  or  any  right  growing  out  of 
the  same,"  in  the  same  manner  as  if  he  were  unmarried.— Qntbbe  v.  Qrwboe,  864. 

INTERLOCUTORY  ORDER. 

Appeal — Merits  of  Case.   Bee  Injunction,  2. 

INVENTORY. 

Omissions  from  Inventory— Mistakes— Assignment  for  Gredlton.    Bee  As- 
signment FOB  CREDITORS,  2,  4. 

JEOPARDY. 

When  Attaches— Removed  by  Disagreement  of  Jury.   Bee  Criminal  Law. 
16.18. 

JOINT  AND  SEVERAL  INDICTMENT. 

Evidence  on  Separate  Trials.    See  Evidence,  18. 

JUDGMENTS. 

1.  Creditor's  Right  of  Action  Against  Insolvent.— Judgment  may  be  recovered 

against  a  debtor  notwithstanding  he  has  made  a  general  assignment  for  the  ben- 
efit of  creditors,  nnder  the  assignment  law  of  eighteen  hundred  and  seventy- 
eight:  but  whether  that  can  be  done  since  the  amendment  of  eighteen  hundred 
and  eighty-five  is  not  decided  or  considered.—  Thompson  v.  Reeve*,  46. 

2.  Jurisdiction  of  Equity  to  Bet  Aside  a  Judgment  or  Decree  for  Fraud  or 

Perjury.— Equity  has  no  jurisdiction  to  set  aside  a  former  judgment  or  decree 
for  perjury  or  fraud,  unless  the  perjury  or  fraud  was  collateral  to  the  questions 
examined  and  determined  in  the  former  proceeding.— JMeae  v.  Hummd,  146. 

3.  Judgment — Collateral  Attack — Jurisdiction.— If  the  object  of  the  pleader  can 

be  ascertained  from  the  complaint,  and  the  court  has  Jurisdiction  of  the  subject 
matter,  and  of  the  parties,  a  judgment  rendered  thereon  cannot  be  collaterally 
attacked,  although  the  complaint  was  in  fact  bad  in  substance.— AortA  Pacific 
Cycle  Company  v.  Thomas,  861. 

4.  Appealable  Order — Void  Judgment.— An  order  or  a  judgment  made  by  a  court 

at  a  time  when  it  had  no  power  to  do  so  is  void,  and  1b  reviewable  on  appeal.— 
Dcervng  v.  Quivey.  606. 

6.  Vacating  Judgment— Excusable  Neglect- Code,  { 102.— A  judgment  on  a  de- 
murrer to  a  pleading  will  not  be  vacated  on  the  ground  of  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  under  section  102  of  Hill's  Code,  because  the  at- 
torney for  delendant  failed  to  discover  in  time  that  the  notice  or  appeal  had  not 
been  served  as  he  had  directed.— Deeristg  v.  Quivey,  556. 

6.  Power  of  Coubt  to  Vacate  Judgment— Jurisdiction.— Every  court  of  record 
has  an  inherent  right  to  correct,  modify,  or  vacate  its  orders  and  judgments  dur- 
ing the  term  at  which  they  were  entered,  or  while  the  proceedings  remain  under 
consideration  and  not  finally  disposed  of;  but  after  the  term  has  closed,  unless 
the  cause  is  continued  by  some  appropriate  proceeding,  the  orders  and  judgments 
can  be  vacated  or  modified  only  for  some  cause  that  was  not  apparent  to  the 
court  at  the  time  tho  orders  were  made,  or  for  want  of  jurisdiction  over  the  par- 
ties. Thus,  where  a  party  elected  to  stand  on  a  demurrer,  intending  to  appeal, 
but  the  deputy  sheriff  failed  to  cerve  the  notice  of  appeal  in  time,  the  court  can- 
not st  a  subsequent  term  set  aside  the  judgment,  and  permit  defendant  to  answer, 
for  the  power  of  the  court  over  the  Judgment  ceased  with  the  end  of  the  term  at 
which  It  was  rendered.— Deering  v.  Quivey,  556. 

JUDICIAL  notice  will  be  taken  by  the  supreme  court  of  the  dates  when  the  various 
circuit  courts  convene  In  regular  session.— Deer-fay  v.  Quivey,  566. 

JURISDICTION. 

Kqulty. 

Of  Equity  to  Construe  Wills.   Bee  Equity,  L 
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JURISDICTION  —  Concluded. 

Of  Equity  to  Set  Aside  Judgment  or  Decree  for  Freud  or  Faijury.   Bee 
Equity,  2. 

Of  Equity  to  Remove  Cloud— Possesion.    See  Equity,  8. 

Of  Equity — Taking  Private  Property — Compensation.    See  Equity,  4. 

Of  Equity— Note— Unsettled  Partnership  Affairs.   See  Partnership,  1 
Of  Appellate  Court. 

Evidence  Dehors  Record — Original  Jurisdiction.    See  Appeal,  16. 

Notice  of  Appeal— Assignment  of  Errors.   See  Appeal,  8. 

To  Determine  Issues  outside  the  Pleadings.    See  Pleading,  14 

Collateral  Attack  On. 

Jurisdiction  Affected  by  Irregularity  of  Writ,  or  of  Service.    See  Collateeal 
Attack,  1. 

Service  by  Special  Officer.    Bee  Collateeal  Attack,  2. 

Generally. 

Of  Law  Courts  oyer  Actions  between  Husband  and  Wife.    See  Husband  aot> 
Wipe,  6. 

Of  Courts  orer  Judgments  after  Adjournment  of  Term.   See  Judgments,  & 

JURY  TklAL. 

Conduct  Generally. 

1.  Criminal  Law— Self-defense— Entire  Charge  to  Jury.— A  portion  of  an  in- 

struction to  the  effect  that  one  Indicted  for  murder  in  the  first  degree  cannot 
successfully  set  up  self-defense  unless  the  necessity  for  taking  life  is  actual, 
present,  urgent,  or,  in  a  word,  is  the  only  reasonable  resort  of  the  party  to  save 
his  own  life  or  his  person  from  great  bodily  harm,— is  not  erroneous,  where  the 
charge  as  a  whole  correctly  states  the  law.— State  v.  Tarter,  88. 

2.  Criminal  Law— Jury  Trial— Testimony  of  Defendant.— A  Jury  is  properly 

Instructed  that  In  welshing  the  testimony  of  a  defendant  the  same  rules  govern 
as  In  the  case  of  other  witnesses,  snd  the  interest  the  accused  has  in  the 
termination  of  the  case  may  be  considered.— State  v.  Tarter,  38. 

8.  Directing  Verdict.— Where  the  evidence  will  justify  only  one  verdict,  the  court 
may  direct  the  jury  to  return  it.— Oregon  Railway  and  Navigation  Company  v. 
Hertkberg.  216. 

4.  Testimony  ry  Deposition  in  Criminal  Cases  may  be  given  where  the  defendant 

consents,  and  testimony  so  given  does  not  come  within  the  purview  of  article  I, 
section  2  of  the  mate  constitution  guaranteeing  an  accused  person  the  right  to 
meet  the  witnesses  against  him  face  to  face.— State  v.  Botokcr,  809. 

5.  Disagreement  of  Jury— Former  Jeopardy.— When  the  jury  in  a  criminal  case. 

after  having  deliberated  upon  their  verdict  such  a  length  of  time  as  the  trial 
court  may  deem  reasonable,  state  in  open  court,  in  the  presence  of  the  defendant, 
that  tbey  cannot  agree,  and  the  court  Is  satisfied  with  their  statement,  and  dis- 
charges ihem.  the  apparent  jeopardy  in  which  the  defendant  was  placed  by  the 
Impaneling  of  the  jury  is  annulled,  and  the  defendant  may  again  be  tried  for  the 
same  offence,  and  in  such  case  the  action  of  the  trial  court  Is  conclusive,  and  will 
not  be  reviewed,  either  by  the  appellate  court,  or  by  a  jury  on  a  plea  of  former 
jeopardy.— State  v.  Reinhart,  407. 

6.  Right  of  Jury  to  Determine  the  Law— Code,  1 1875.—  In  Oregon,  under  sec- 

tion 1375  of  Hill's  Code,  the  jury  have  the  power  to  find  a  general  verdict,  which 
includes  questions  of  law  as  well  as  questions  of  fact,  but  they  are  bound,  never- 
theless, to  receive  as  law  what  is  laid:  down  as  such  by  the  court,  and  they  have 
no  rightful  power  to  determine  against  the  Instructions  of  the  court  questions  of 
law  Involved  In  the  case.— State  v.  Reinhart,  468. 
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7.  Disbarment —Jury  Trial.— On  the  question  whether  a  court  can  disbar  an  attor- 

ney for  the  commission  of  an  indictable  offense,  perpetrated  outside  the  line  of 
his  professional  duties,  without  his  having  first  been  indicted  and  convicted, 
there  is  some  conflict  in  the  authorities ;  but  the  better  rule  seems  to  be  thai 
where  the  crime  charged  affects  the  general  moral  character  of  the  attorney  and 
his  general  fitness  to  practice  bis  profession,  and  is  admitted  or  clearly  proven, 
the  court  may  proceed  in  a  summary  manner  to  disbar  him.  Where,  however, 
the  charge  is  of  a  single  criminal  act,  committed  in  his  private  capacity,  and 
any  doubt  of  the  party's  guilt  exists,  a  court  should  not  proceed  summarily,  but 
should  leave  the  case  to  be  determined  by  a  Jury.— Ex  parte  Owing,  672. 

Question  for  Jury. 

8.  Question  for  Jury.— Where  there  is  a  dispute  regarding  the  facts,  or,  the  facts 

being  undisputed,  there  may  reasonably  be  a  difference  as  to  deductions  there- 
from, the  question  is  one  proper  to  be  submitted  to  a  Jury.— Hedin  v.  Suburban 
Railway  Company,  156. 

9.  Negligence — Railways.—  It  is  for  the  Jury  to  Judge  whether  the  failure  of  a  school 

child  to  look  or  listen  before  attempting  to  cross  a  street-car  track  shows  a  want 
of  that  degree  of  care  which  could  reasonably  have  been  expected  of  such  a 
child.—  Wallace  v.  Suburban  Railway  Company,  174. 

10.  Evidence  of  Identity  or  Lost  Instruments.— Where  a  witness  testified  by  dep- 
osition that  a  certain  plat,  which  was  lost,  was  drawn  on  a  certain  kind  of 
colored  paper,  and  was  Identical  with  another  plat  drawn  on  paper  of  the  same 
kind  and  color,  the  latter  plat  is  competent  evidence  to  be  considered  by  the  jury 
in  determining  whether  this  latter  plat  is  the  duplicate  of  the  lost  original, 
although  neither  plat  was  before  the  witness  when  the  deposition  was  taken.— 
Sperry  v.  Weweo,  488. 

1L  Practice  on  Appeal— Weight  or  Evidence —Province  or  Jury.— It  is  the 
province  of  the  Jury  to  determine  questions  of  fact,  and  where  they  have  de- 
cided, under  proper  instructions  from  the  court,  the  supreme  court  cannot  dis- 
turb the  Judgment  because  it  might  have  reached  a  different  conclusion  from  the 
testimony.—  Sperry  v.  Weaoo,  484. 

Nonsuit. 

12.  When  it  n  the  Duty  or  the  Court  to  Grant  a  Nonsuit.— The  court  is  the 
exclusive  Judge  of  the  competency  of  evidence:  but  where  there  is  any  compe- 
tent testimony,  however  slight,  the  party  is  entitled  to  go  before  the  Jury  on  its 
sufficiency,— and  conversely,  where  there  is  a  total  absence  of  competent  testi- 
mony on  a  material  allegation  of  a  pleading  the  court  ought  to  take  the  case 
from  the  Jury  on  motion  of  the  opposing  party.—  Vanbebber  v.  PlunkeU,  562. 

18.  Nonsuit— Jury  Trial.— On  motion  for  a  nonsuit  every  intendment  and  every 
fair  and  legitimate  inference  which  can  arise  from  the  evidence  must  be  made  in 
favor  of  the  plaintiff,  and  the  court  must  assume  those  facts  as  true  which  the 
Jury  could  properly  find  under  the  evidence.—  Wallace  v.  Suburban  Railway  Com- 
pany, 174. 

Instructions  to  Jury. 

14.  Entire  Charge  to  the  Jury  must  be  considered  In  order  to  determine  the  cor- 
rectness of  a  particular  sentence.— State  v.  Tarter,  88. 

16.  Testimony  of  Defendant  is  to  be  weighed  as  the  testimony  of  other  witnesses. 
His  interest  in  the  result  of  the  case  is  a  proper  matter  for  consideration.— State  v. 
Tarter,  89. 

16.  Directing  Verdict— Practice.— Where  the  evidence  will  support  only  one  ver- 

dict, the  court  may  properly  direct  it  to  be  rendered  by  the  jury.— Oregon  Rail- 
way and  Navigation  Company  v.  Hertsberg,  216. 

17.  Abortion— Instructions  to  Jury— Assuming  Disputed  Facts.— On  a  trial  for 

manslaughter  while  committing  abortion,  an  instruction  which  assumes  as  a  fact 
the  criminal  Intimacy  of  defendant  and  the  deceased  is  reversible  error,  where 
such  a  relation  is  not  admitted.— State  v.  Bowker,  909. 

18.  Instructions— Jury  Trial.— It  Is  reversible  error  to  charge  as  to  an  issue  not 

made  by  the  pleadings,  though  evidence  on  such  issue  is  admitted  without  objec- 
tion.— Coot  Bay  Railroad  Company  v.  Siglin,  8a7. 
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19.  Instructions  to  JcBY— assignment  or  Erbob.— If  an  instruction  is  ambiguous 
or  defective  in  any  regard  counsel  should  request  a  dear  and  fall  charge  on  that 
point,  and  unless  that  is  done  error  cannot  be  assigned  on  the  instruction  as 
given.—  SchoeUhamer  v.  Romettch,  884. 

JUSTICE'S  COURT. 

Appeal— Who  is  Adverse  Party.   See  Appeal,  6. 
JUSTIFIABLE  HOMICIDE. 

Commission  of  Felony  on  Property.    See  Criminal  Law,  4 
LABOR  UNIONS. 
Not  Against  Public  Policy. 

1.  Conspiracy— Trades  Unions— Public  Policy.— At  one  time  It  was  held  by  the 

courts  that  combinations  of  workmen  to  effect  a  desired  end  we*e  Illegal  and 
Indictable,  but  the  later  authorities,  both  English  and  American,  agree  that 
trades  unions,  in  the  ordinary  acceptation  of  that  term,  are  not  unlawful  com- 
binations, so  long  as  they  do  not  resort  to  acts  of  violence,  or  endeavor  to  accom- 
plish some  end  that  is  contrary  to  public  policy.  It  is  then  not  illegal,  per  te,  for 
a  union  to  adopt  and  endeavor  to  maintain  a  scale  of  wages,  or  to  endeavor  to 
limit  and  regulate  the  employment  of  apprentices.— Longshore  Printing  Company 
v.  Howell,  527. 

Membership. 

2.  Membership.— Trades  unions  and  labor  organizations  generally,  like  all  voluntary 

associations,  must  depend  for  their  membership  upon  the  willing  consent  of  each 
member,  and  they  may  not  resort  to  violence,  threats,  intimidation,  or  other 
compulsory  means  to  enforce  obedience  to  their  rules  and  regulations.— Longshore 
Printing  Company  v.  Howell*  527. 

Strikes  Not  Illegal. 

3.  Strikes.— A  "  strike  "  among  workmen  Is  not  per  te  illegal  or  criminal,  though  it 

may  become  both  by  the  means  employed  to  enforce  its  objects.  Workmen  may 
quit  the  service  of  an  employer,  either  singly  or  in  a  body,  as  they  may  see  fit, 
and  they  may  not  be  either  enjoined  or  prosecuted  for  so  doing,  unless  the  end  to 
be  attained  or  the  means  used  to  attain  it  be  unlawful.— Longshore  Printing  Com- 
pany v.  Howell,  627. 

Unlawful  Conspiracy. 

4.  Trades  Unions— Unlawful  Conbfie  act— Code,  1 1888.— The  action  of  the  ex- 

ecutive committee  of  a  labor  union  in  going  to  an  establishment  and  directing 
the  members  of  the  union  at  work  there  to  cease  their  work,  under  penalty  of 
being  dealt  with  according  to  the  rules  of  the  union,  is  not,  in  the  absence  of  in- 
timidation or  violence,  unlawful  under  section  1993  of  Hill's  Code,  making  it  a 
misdemeanor  for  any  one  by  force,  threats,  or  intimidation  to  prevent,  or  attempt 
to  prevent,  any  employe  from  continuing  his  work.—  Longthore  Printing  Company 

liability  to  Injunction. 

5.  Civil  Liability  op  Trades  Unions— Boycott— Injunction.— Although  it  is  not 

a  crime  under  the  statutes  of  Oregon  for  several  persons  to  combine  or  conspire 
to  do  some  Injury  to  the  public  or  to  some  individual,  such  conduct  is  per  as 


wrongful,  and  the  persons  guilty  thereof  may  still  subject  themselves  to  civil 
liabilities.  Thus,  if  several  persons  conspire  and  combine  to  injure  or  destroy 
another's  business,  and  it  appears  that  the  injury  is  imminent  and  will  be  irrep- 
arable to  the  suitor,  the  conspirators  will  be  restrained  by  injunction,  though 
their  acts  may  not  violate  any  statute,—  Longthore  Printing  Company  v.  Howell,  52$. 

LANDLORD  AND  TENANT. 

1.  Pleading  —  Description  of  Premises— Landlord  and  Tenant.— In  an  action 
between  landlord  and  tenant  for  use  and  occupation,  where  there  are  no  writ- 
ings, it  is  sufficient  if  the  premises  can  be  ascertained  and  located  from  the  alle- 
gations of  the  complaint;  thus,  a  description  of  certain  premises  as  "  the  northeast 
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LANDLORD  AND  TENANT -Concluded. 

corner  of  Ron  Island,"  although  It  might  not  be  sufficient,  standing  alone.  Is  ren- 
dered definite  and  certain  by  the  further  allegation  that  the  defendant  used  and 
occupied  said  premises  for  a  stated  period,  since  this  latter  allegation  furnishes 
data  from  which  the  premises  can  be  readily  located.— Kieman  v.  Terry,  494. 

2.  Landlord  and  Tenant  — Estoppel.— A  tenant  haying  taken  possession  under  a 
lease  is  estopped,  so  long  as  he  continues  in  possession  thereunder,  to  deny  his 
landlord's  title  to  the  premises  at  the  time  the  lease  was  made;  and,  even  after 
the  lease  has  expired,  a  tenant  cannot  deny  the  landlord's  title,  without  surren- 
dering possession,  or  giving  notice  that  he  will  thereafter  claim  under  another 
and  valid  title.—  Kieman  v.  Terry,  494. 

81  Landlord  and  Tenant— Estoppel.— The  estoppel  of  a  tenant  to  deny  his  land- 
lord's title  is  not  removed  by  fraudulent  representations  of  the  latter  inducing 
him  to  pay  reut  and  acknowledge  the  tenancy,  where  he  failed  to  surrender  pos- 
session as  soon  as  he  discovered  the  alleged  fraud.— Kieman  v.  Terry,  495. 

i>  Landlord  and  Tenant— Title  of  Landlord.— The  payment  of  rent  raises  an 
Implication  of  a  tenancy  and  of  a  liability  to  pay  further  rent  during  occupancy ; 
and  once  the  relation  of  landlord  and  tenant  is  shown  to  exist,  the  landlord  need 
not  show  any  title  whatever  in  himself— it  will  be  sufficient  that  the  defendant 
is  a  tenant  paying  rent.— Kieman  v.  Terry,  494. 

6.  Pleading  Fraud.— The  defense  of  fraud  at  the  inception  of  a  lease  is  not  avalla- 
able  In  an  action  for  rent  under  a  plea  of  set-off  or  counterclaim.—  Kieman,  v. 
Terry.  496. 

6,  Denial  bt  Tenant  of  Landlord's  Title.— The  fact  that  a  lessee,  without  sur- 
rendering possession,  notified  the  lessor  that  he  would  pay  no  further  rental, 
because  the  lessor  had  no  title  to  the  premises,  did  not  sever  the  relation  of  land- 
lord and  tenant ;  nor  did  the  fact  that  a  tenant  of  premises  occupied  by  a  float- 
ing-house moored  to  piles  in  a  river  removed  a  pontoon  walk  connecting  the  float 
with  the  lessor's  upland,  sever  the  relation  of  landlord  and  tenant.— Kieman  v. 
Terry,  494 

LARCENY. 

Indictment  for  Embezzlement.— The  words  "shall  be  deemed  guilty  of  larceny," 
as  used  In  section  1770  of  Hill's  Code,  are  only  to  indicate  that  the  crime  of  em- 
bezzlement is  equal  in  enormity  to  and  shall  be  punished  as  larceny.— State  v. 
Reinhart,  467. 

LATENT  AMBIGUITY  may  be  explained  by  Parol  Evidence.    See  Deeds,  8. 

LEGISLATIVE  INTENT. 

Legislative  Intent— Criminal  Law— Code,  |246ft.— When  a  legislature  has  en- 
acted that  for  a  violation  of  duty  a  person  shall,  on  conviction  thereof,  be 
"  punished,"  it  was  manifestly  intended  that  the  proceedings  should  be  on  the 
criminal  and  not  on  the  civil  side  of  the  court;  section  2465,  Hill's  Code,  than, 
creates  a  crime  and  provides  for  its  punishment— Ez  parte  ifowe,  18L 

LIBEL.   See  Criminal  Law,  10-14. 

LIENS. 

Attachment  Liens  as  affected  by  Replevin  or  Redelivery  Bond.    Bee  Re- 
plevin, 8, 4. 

Boat  liens.    See  Boat  Liens. 

Mechanics'  Liens.    8ee  Mechanics'  Libre. 

LIMIT  OF  MUNICIPAL  INDEBTEDNESS. 

1.  Municipal  Corporations— Limit  of  Indebtedness— Street  Improvements.— 

Though  the  limit  of  a  municipal  indebtedness  has  been  reached,  a  contract  for 
street  improvements,  providing  for  payment  out  of  a  fund  to  be  raised  by  assess- 
ment of  the  locality  improved,  is  valla,  since  no  present  indebtedness  is  incurred 
thereby.—  Little  v.  City  <tf  Portland,  236, 

2.  Municipal  corporations— Negligence — Damages.— The  liability  of  a  city  for 

negligently  failing  to  raise  a  fuud  to  pay  certain  warrants  is  one  arising  «z  defeat. 
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«nd  not  ex  contractu,  and  therefore  the  city  tollable  for  the  damages  arising  there- 
from, though  its  limit  of  indebtedness  has  been  reached.— LtWe  y.  City  <tf  Port- 
land, 236. 

LOCAL  IMPROVEMENTS.    See  MUNICIPAL  CORPORATIONS. 

LOCATION  OF  MINING  CLAIM. 

The  location  of  a  mining  claim  most,  in  the  absence  of  some  local  or  legisla- 
tive regulation  allowing  time  for  exploration,  be  made  at  onoe.— Patter**  v. 
TbTOnC,  29. 

LOOT  DOCUMENTS. 

Secondary  Evidence  of  Contents.    See  Evidence,  10. 

Identity  of  Present  and  Lost  Documents.   See  Evidence,  IL 
MALICE.' 

1.  Criminal  Libel— Presumption  of  Malice.— Every  injurious  publication  con- 

cerning another,  if  It  contains  libelous  matter,  is  presumed  to  nave  been  made 
maliciously,  and  this  presumption  continues  until  it  appears  that  the  libelous 
matter  is  in  fact  true,  and  was  published  with  good  motives  and  justifiable  ends. 
—State  v.  Mown,  278. 

2.  Criminal  Libel— Intent  to  Injure— Malice— Code,  31749.— Although  section 

1749  of  Hill's  Code  provides  that  if  any  person  shall  publish  or  cause  to  be  pub- 
lished concerning  another  any  false  or  scandalous  matter  "  with  Intent  to  injure 
or  defame"  he  shall  be  punished,  etc,  it  is  not  necessary,  in  order  to  constitute 
the  offense  of  libel,  that  the  defendant  should  have  entertained  a  specific  mali- 
cious intent  to  injure  or  defame  the  prosecuting  witness ;  the  natural  and  prob- 
able consequence  of  such  a  publication  is  to  injure  and  defame,  and  the  law  pre- 
sumes that  the  defendant  intended  such  results  when  he  committed  the  act 
complained  of.  To  render  an  act  malicious  it  is  not  necessary  that  it  be  done 
from  a  bad  heart  or  with  a  distinct  purpose  to  injure ;  but  anv  intentional  inflic- 
tion upon  others  of  a  wrong  not  warranted  by  law  is  malloious,  though  it  may 
have  been  honestly  intended  to  accomplish  a  good  end.— State  v.  JbTason,  278. 

MANAGER  OF  NEWSPAPER  is  prima  facte  liable  criminally  for  libels  that  appear 
In  his  paper,  and  he  cannot  excuse  himself  on  the  ground  that  he  did  not  know 
of  or  consent  to  the  publication,  unless  he  can  also  show  that  he  was  free  tgom 
negligence  in  the  matter.— Stole  v.  Mason,  274. 

MANDAMTJ8. 

1.  Mandamus— Replevin— Action  for  Damages- Adequate  Remedy  at  Law— 
Sheriffs.—  Where  a  sheriff,  from  whose  possession  property  seised  under  attach- 
ment has  been  taken  by  a  claimant  under  a  replevin  oona  given  under  section 
185  of  Hill's  Code,  seises  the  property  under  a  second  attachment  against  the 
same  defendant  before  plaintiff's  right  to  possession  is  determined,  mandamus 
lies  to  compel  a  return  of  possession  to  such  claimant.  In  such  case  neither  an 
additional  action  of  replevin,  nor  an  action  against  the  sheriff  for  neglect  of  duty 
is  an  adequate  remedy  at  law.— Coot  Bay  BaUroad  Company  v.  Wieder,  458. 

i,  Mandamus  to  Compel  Apportionment  of  School  Funds— Code,  #2690,  2008, 
2619,  Act  op  February  90. 1893.— A  county  school  superintendent  cannot  be  com- 
polled  by  mandamus  to  make  an  apportionment  of  the  school  fund  among  the 
several  school  districts  of  a  county  until  such  districts,  or  at  least  some  of  them, 
have  made  report  as  required  by  law :  Code,  gg  2590, 2608,  2619.— State  v.  Bryan,  502. 

8.  Idem.— A  county  school  superintendent  cannot  be  compelled  by  mandamus  to 
make  an  apportionment  of  the  school  fund  among  the  several  districts  unless  it 
is  made  to  appear  that  there  are  some  funds  in  the  treasury  available  for  thai 
purpose.— Stole  v.  Bryan,  608. 

MANDATE. 

Evidence.— A  certified  copy  of  a  decree  of  the  United  8tates  8upreme  Court,  re- 
versing a  decree  of  the  supreme  court  of  this  state,  i  *  not  evidence  of  such  reversal 
where  no  mandate  thereon  was  Issued  to  the  state  court.— Oregon  Railway  and 
navigation  Company  v.  Htrtsbtrtj.  216. 
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XABRIED  WOMEN. 

Deeds  between  Husband  and  WUe  are  Valid  as  If  between  Other  Persons. 
Bee  Husband  and  Wife,  2. 

Deedi  between  Husband  and  Wife— Separation— Public  Policy.    Bee  Hus- 
band and  Wife,  8. 

Contracts  between  Husband  and  Wife— Parol  Contracts— Contracts  under 
Seal.    See  Husband  and  Wife,  4. 

Jurisdiction  of  Law  Courts — Right  of  Wife  to  Sue  on  Contracts.    See  Husband 
and  Wipe,  5. 

Right  of  Wife  to  Recover  Interest  on  Contract  with  her  Husband.   Bee  Hub- 
band  and  Wife,  6. 

MATERIALITY  OF  EVIDENCE.    Bee  Evidence,  6,  8. 

MEASURE  OF  DAMAGES. 

For  Failure  to  Comply  with  Building  Contract    Bee  Daxaobs,  6. 

For  Wrongfully  Discharging  an  Apprentice.    Bee  Damages,  & 

MECHANICS'  LIEN& 

Name  of  Owner. 

1.  Notice  of  Mechanics'  Lien— Presumption— Name  of  Owner— Code,  }  8678.— 
A  notice  of  a  mechanics'  lien,  which  states  that  the  building  on  which  the  lien 
is  claimed  was  erected  for  a  designated  person  upon  real  property  owned  by  him, 
sufficiently  shows  that  such  person  was  the  owner  of  the  building,  for  the  pre- 
sumption Is  that  the  building  is  attached  to  the  land  upon  which  it  is  erected. 
While  this  is  not  a  direct  and  positive  statement  that  any  person  owned  the 
building,  it  is  a  sufficient  statement  of  ownership  to  satisfy  the  requirements  of 
section  8673.  Hill's  Code,  in  that  regard.— Curtis  ▼.  Scstanovich,  107. 

Name  of  Person  to  Whom  Materials  Were  Furnished. 

▲  notice  of  lien  which  sets  lorth  that  the  claimant  has  furnished  materials  which 
were  used  in  constructing  a  certain  building,  and  "that  the  materials  so  fur- 
nished to  said  S.  and  used  in  said  building"  consisted  of ,  sufficiently  states 

that  the  materials  were  furnished  to  8.,  ana  satisfies  the  requirements  of  section 
■    8678.  Hill's  Code,  in  that  regard.— Curtis  v.  ikstanovich,  107. 

Relation  Between  Owner  and  Contractor. 

8,  Nones  of  Mechanics'  Lien— Relation  between  Owner  and  Contractob— 
Inference.— The  relation  existing  between  the  owner  of  the  building  and  the 
person  having  charge  of  the  construction  thereof  should  be  stated  in  the  notice, 
when  the  employment  was  not  at  the  instance  of  the  owner,  since  it  is  by  virtue 
of  this  relation  that  the  agent  has  authority  to  bind  the  property  of  his  principal. 
A  notice  of  lien  stating  that  8.  was  an  original  contractor  for  constructing  a 
building  for  H.  sufficiently  shows  that  the  contract  was  made  with  H.;  the  rela- 
tion of  the  parties  is  necessarily  inferred  from  this  statement.— Curtis  v.  Scstano- 
•fea,  107. 

Contract  With  Owner  or  Agent. 

4.  A  person  claiming  a  right  to  a  lien  for  labor  or  material  furnished  in  the  construo- 
tion  of  a  building  must,  under  section  8669,  Hill's  Code,  show  that  it  was  fur- 
nished at  the  instance  of  the  owner  or  his  agent—  Sdhoood  Lumber  Cempaay  T. 
MotmeU,  267. 

Statement  of  Demand. 

i.  Under  section  3678,  Hill's  Code,  it  is  not  necessary  that  the  notice  of  lien  should 
contain  an  itemized  statement  of  the  demand.— Curtis  v.  Sutanovtch,  107. 

Date  of  Completion  of  Building. 

6.  The  notice  of  lien  need  not  state  the  date  of  the  completion  of  the  building, 
(Hill's  Code,  2  8673.)  if  the  lien  notice  is  in  fact  filed  within  thirty  days  after  the) 
completion  of  the  edifice.— Curtis  v.  SestaawvicK  107. 
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MECHANICS'  LIENS— CONCLUDED. 
Statement  of  Amount  Dae. 

7.  A  mechanics'  lien  is  not  invalidated  by  the  fact  that  owing  to  the  omtaton  of  a 

credit  In  the  itemized  statement  the  difference  between  the  debits  and  credits 
does  not  agree  with  the  amount  claimed  to  be  dne,  ( Hill's  Code,  g 8978,)  where  the 
latter  statement  is  correct ;  for  the  itemized  statement  is  superfluous,  and  a  mis- 
take therein  is  immaterial  when  the  lien  contains  elsewhere  a  trne  statement  of 
the  demand.— Chamberlain  v,  Hibbard,  428. 

Costs  In  Discretion  of  Court. 

8.  Costs— Discretion  of  Court.— The  plaintiff  in  an  action  to  enforce  a  mechanics' 

lien  is  properly  charged  with  half  the  costs,  although  he  recovers  in  the  action, 
where  toe  evidence  show*  that  a  part  of  the  work  was  done  in  a  careless  and 
negligent  manner.— Chamberlain  v.  Hibbard,  429. 

MEMORANDUM  signed  by  part  of  the  obligors  on  a  bond  may  sometimes  be  admissi- 
ble in  evidence  against  them  all  for  certain  purposes.— Oregon  RaUvtay  and  Navi- 
gation Company  v.  Swinburne,  262. 

MERGER. 

RicnveR— Assignee— Set-off.— The  net  that  a  bank,  after  the  appointment  of  a 
receiver  for  it,  assigns  for  the  benefit  of  Its  creditors,  does  not  discharge  the  lien 
in  favor  of  all  Its  creditors  which  attached  to  its  assets  upon  the  receiver's  ap- 
pointment, so  as  to  permit  a  debtor  of  the  bank  to  set  off  against  his  debt  the 
amount  of  a  check  on  the  bank  acquired  by  him  after  the  appointment  of  the 
receiver,  but  before  the  assignment.  On  the  contrary,  the  equitable  interest  ac- 
quired in  the  assets  of  an  Insolvent  firm  by  a  receiver  appointed  in  an  action  for 
their  distribution  merges  into  a  legal  lien  for  the  benefit  or  creditors  upon  the  dis- 
charge of  the  receiver  and  the  appointment  of  an  assignee  for  the  benefit  of 
creditors ;  and  debtors  of  the  insolvent  firm  do  not  acquire  by  such  appointment 
any  right  of  offset  on  account  of  claims  as  to  which  such  right  did  not  exist 
against  the  receiver.— Me  Assignment  of  Hamilton,  580. 

MINES  AMD  MINING  CLAIM8. 

Tims  Allowed  for  Location  of  Mining  Claim.— The  discoverer  of  a  lode  or  vein  of 
rock  bearing  precious  metals  must,  in  the  absence  of  some  local  rule  of  miners 
or  legislative  regulation  allowing  time  for  exploration,  immediately  locate  his 
claim  by  distinctly  marking  the  same  on  the  ground  so  that  its  boundaries  can 
be  readily  ascertained,  in  order  to  hold  it  as  against  a  subsequent  valid  location 
peaceably  made.— Patterson  v.  Tarbeli,  29. 

MINOR  CHILD. 

Duty  of  Parent  to  protect  Minor  Child.    See  Parent  and  Child,  L 

Duty  of  Motorman  on  seeing  young  child  on  car  track.    See  Railways,  1, 8, 6> 

MISREPRESENTATION.    See  False  Representations. 

MISTAKE  as  a  Ground  for  vacating  a  Judgment    See  Judgments,  & 

MONUMENTS  In  Surveys.    See  Evidence,  16. 

MOTION  TO  AFFIRM  JUDGMENT. 

When  Evidence  on  which  Ruling  of  Lower  Court  Is  based  Is  not  In  the 
Record.    See  Appeal,  12. 

For  Failure  to  File  Abstracts  of  Record.    See  Appeal,  19. 

MOTION  TO  DISMISS  APPEAL. 

For  Failure  to  File  Bill  of  Exceptions  with  Transcript.    See  Appeal,  11 

For  Failure  to  Specify  Errors  In  Notice  of  Appeal.    See  Appeal,  8, 9. 

Where  Appellant  has  Elected  to  Pursue  some  Other  Remedy.   See  Appeal,  17. 
2BOB.-82. 
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MOTORMAN. 

Should  use  Extra  Can  at  Street  Crossings,   flee  Railways,  1, 8. 

Should  use  All  Possible  Diligence  when  Young  Child  If  Seen  on  Oar  Traok. 
See  Railways,  1, 3,  5. 

MUNICIPAL  CORPORATIONS, 

1.  Municipal  Corporations— Damages— Negligence.— A  stipulation  in  a  contract 

with  a  city  for  a  public  improvement  that  the  contractor  snail  look  for  payment 
to  a  particular  fund  to  be  raised  by  assessment,  does  not  relieve  the  city  from 
liability  for  negligently  delaying  to  raise  such  fund.— Little  v.  City  of  Portland,  235. 

2.  Municipal  Corporations — Negligence — Damages,— The  liability  of  the  city  for 

negligently  failing  to  raise  a  fund  to  pay  certain  warrants  is  one  arising  ex  delicto, 
and  not  ex  contractu,  and  therefore  the  city  is  liable  for  the  damages  arising  there- 
from, though  its  limit  of  indebtedness  has  been  reached.— Utile  y.  City  qf  Port- 
land, 285. 

8.  Partial  Assignment  or  Chose  in  Action— Municipal  Corporations— Public 
Policy.— The  partial  assignment  of  a  claim  against  a  city  Is  not  against  publlo 
policy,  and.  in  the  absence  of  a  statute  to  the  contrary,  is  valid ;  and  when  a  city 

Slits  up  a  demand  of  a  contractor  against  it  by  executing  warrants  therefor  in 
Afferent  amounts,  it  cannot  escape  liability  on  one  of  the  warrants  on  the  ground 
that  the  contract  was  entire,  and  that  an  action  has  previously  been  brought  on 
another  warrant.— Little  v.  City  qf  Portland,  235. 

4.  Municipal  Corporations— Assignment  op  Chose  in  Action.— A  city,  by  draw- 

ing orders  in  different  amounts  on  the  city  treasurer,  payable  to  the  contractor  or 
order,  for  the  total  sum  due  him  under  an  entire  contract,  consents  to  the  assign- 
ment by  the  contractor  of  such  parts  of  his  claim,  so  as  to  entitle  his  assignees 
thereof  to  sue  separately  therefor.—  Little  v.  City  qf  Portland,  285. 

5.  Municipal  Corporations— Limit  op  Indebtedness— Street  Improvements.— 

Though  the  limit  of  a  municipal  indebtedness  has  been  reached,  a  contract  for 
street  improvements,  providing  for  payment  out  of  a  fund  to  be  raised  by  assess 
ment  of  the  locality  improved,  is  valid,  sinoe  no  present  Indebtedness  is  incurred 
thereby.-  Little  v.  City  o/  Portland,  235. 

See  Street  Improvements. 

MURDER. 

Justifiable  Homicide  in  Resisting  Felony.   See  Criminal  Law,  4 

NEGLECT  as  a  Ground  for  Vacating  a  Judgment    See  Judgments,  5. 

NEGLIGENCE. 


1.  Duty  op  Parent  to  Protect  Minor  Child.— It  is  the  duty  of  the  parent  of  a 

minor  child  to  protect  it  from  injury,  so  far  as  his  financial  ability  will  permit, 
and  this  duty  is  more  imperative  as  the  child  is  youuger  and  more  helpless,  au 
the  circumstances  tending  to  show  or  explain  the  degree  of  care  exercised  by  the 
parent  are  to  be  considered,  where  the  child  has  been  injured  by  the  negllgenoe 
of  others.—  Hedin  v.  Suburban  Railway  Company,  155. 

Injuries  to  Children. 

2.  Railways— Negligence— Question  for  Jury.— Where,  in  an  action  by  a  parent 

against  a  street  railway  for  injuries  to  his  minor  child,  it  appeared  that  plaintiff 
was  in  moderate  circumstances,  and  sent  the  child,  who  was  about  three  years 
old,  to  play  under  the  care  of  Its  nine-year-old  brother;  that  the  mother  had 
called  the  children,  and  that  the  little  girl  left  her  brother  and  ran  across  the 
track  in  front  of  the  car  to  her  mother;  and  that  after  striking  her  the  car  ran 
some  distance  before  it  was  stopped  on  an  easy  grade,  it  was  proper  to  submit 
the  whole  question  of  negligence  to  the  jury.— Hedm  v.  Suburban  Railway  Com- 
pany, 156. 

1  Railways— Negligence— Street  Crossings.— The  law  demands  greater  rlgU 
lance  and  care  in  running  cars  over  a  public  street  crossing  which  is  much  fre- 
quented by  children  going  to  and  returning  from  school  at  a  time  when  they  may 
reasonably  be  expected  to  be  using  the  crossing  than  is  demanded  at  other 
places.—  Wallace  v.  Suburban  Railway  Company,  174. 
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NEGLIGENCE—  Concluded. 

4.  Nioligewcb— Railways.— It  is  for  the  jury  to  Judge  whether  the  failure  of  a 
school  child  to  look  or  listen  before  attempting  to  cross  a  street-car  track  shows 
a  want  of  that  degree  of  care  which  could  reasonably  have  been  expected  of 
such  a  child.—  Wallace  v.  Suburban  Railway  Company,  174. 

ft.  Bailways— Negligence  —  Presumption.— The  presumption  tbat  a  person  seen 
on  a  street-car  track  will  leave  it  before  a  street  oar  reaches  him  cannot  be  in- 
dulged in  when  a  child  of  tender  years  is  seen,  though  the  child  was  negligent 
in  going  on  the  track.  If  defendant's  servants  saw  Its  dangerous  position,  it  was 
their  duty  to  exercise  all  the  diligence  then  possible  to  avoid  injuring  her.— 
Wallace  v.  Suburban  Railway  Company,  175. 

Municipal  Corporation*. 

&  Municipal  Corporations— Damages—  Negligence.— A  stipulation  in  a  contract 
with  a  city  for  a  public  Improvement  that  the  contractor  shall  look  for  payment 
to  a  particular  fund  to  be  raised  by  assessment,  does  not  relieve  the  city  from 
liability  for  negligently  delaying  to  raise  such  fund.— Utile  v.  City  qf  Portland,  286, 

7.  Municipal  Corporations— Negligence— Damages.— The  liability  of  the  city  for 

negligently  failing  to  raise  a  fund  to  pay  certain  warrants  is  one  arising  ex  delicto, 
and  not  ex  contractu,  and  therefore  the  city  is  liable  for  the  damages  arising  there- 
from, though  its  limit  of  indebtedness  has  been  reached.— Little  v.  City  of  Port- 
land, 2X>. 

Newspaper  Owner  or  Manager. 

8.  Criminal  Libel— Knowledge  of  Manager  or  Proprietor.— When  a  libel  is 

published  in  a  newspaper  the  proprietor  is  prima  fade  criminally  liable,  and  he 
cannot  excuse  himself  by  showing  tbat  the  article  was  published  without  his 
knowledge  or  consent,  unless  it  further  appears  that  its  publication  did  not  occur 
through  any  negligence  or  want  of  ordinary  care  on  his  part.— State  v.  Mason, 
274. 

NEGOTIABLE  INSTRUMENTS.    See  BiLXJB  and  Norn. 

NONSUIT. 

1.  Bill  of  Exceptions— Assignment  of  Errors— Practice.— It  is  appropriate  to 
include  in  the  bill  of  exceptions  all  the  evidence  introduced  prior  to  a  motion 
for  a  nonsuit,  where  the  order  of  the  court  sustaining  or  overruling  such  a  motion 
Is  brought  up  for  review,  but  that  does  not  excuse  counsel  from  properly  point- 
ing out  the  other  particular  errors  relied  upon,  and  they  must  do  so  or  the  points 
will  not  be  considered.— Hedin  v.  Suburban  Railway  Company,  156. 

I.  Nonsuit  —Jury  Trial.— On  a  motion  for  a  nonsuit  every  intendment  and  every 
fair  and  legitimate  Inference  which  can  arise  from  the  evidence  must  be  made  in 
favor  of  the  plaintiff,  aud  the  court  must  assume  those  facts  as  true  which  the 
Jury  could  properly  find  under  the  evidence.—  Wallace  v.  City  Suburban  Railway 
Company,  174. 

8.  Practice  in  Supreme  Court— Bill  of  Exceptions— Nonsuit.— In  an  action  by 
a  mortgagee  of  chattels  to  recover  possession  from  an  attaching  creditor  who  sets 
up  that  the  mortgage  Is  fraudulent,  the  Question  of  a  nonsuit  will  not  be  re- 
viewed unless  the  mortgage,  or  a  copy  thereof,  has  been  made  part  of  the 
record.— FUher  v.  Kelly,  2oQ. 

4.  Practice  in  Supreme  Court — Nonsuit.— Where  the  only  assignment  of  error  at- 
tacked a  ruling  granting  a  nonsuit,  and  the  evidence  on  which  the  ruling  was 
based  was  not  in  the  record,  a  motion  to  dismiss  the  appeal  will  be  treated  as  a 
motion  to  affirm,  and  the  judgment  will  be  affirmed.— Finher  v.  Kelly,  250. 

6.  Nonsuit— Trial— Code,  »  402,  246.— A  determination  of  an  issue  presented  by  a 

rneral  demurrer  to  complaint  is  a  "trial"  within  the  meaning  of  subdivision 
of  section  246,  Hill's  Code,  and  thereafter  a  plaintiff  will  not  be  entitled  to  a 
voluntary  nonsuit,  unless  by  leave  of  court  he  flies  an  amended  complaint, 
In  which  case  the  original  complaint  ceases  to  be  part  of  the  record,  and  the 
cause  stands  for  hearing  on  the  amended  complaint.  Before  action  is  taken  on 
this  pleading  plaintiff  may  be  nonsuited  if  he  chooses.—  Hume  v.  Woodruff,  878. 

6.  When  it  n  the  Duty  of  the  Court  to  Grant  a  Nonsuit.— The  court  is  the 
exclusive  judge  of  the  competency  of  evidence;  but  where  there  is  any  compe- 
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NONSUIT — Concluded. 

tent  testimony,  however  slight,  the  party  is  entitled  to  go  before  the  Jury  on  Its 
sufficiency ,— and  conversely,  where  there  is  a  total  absence  of  competent  testi- 
mony on  a  material  allegation  of  a  pleading  the  court  ought  to  take  the  ease 
from  the  jury  on  motion  of  the  opposing  party.—  Vanbebber  v.  PUudbcU,  M& 

NOTICE. 

To  Agent  that  will  hind  Principal.    See  Agents,  l,  % 

Of  Mechanics'  Lien.    See  Mechanics'  Lien. 

Of  Intention  to  Improve  Streets.    See  Stbeet  Improvements. 

Publication  of  Notice  of  Improvement.    See  Street  Improvements. 

Notice  of  Intention — Process.    See  Street  Improvements. 

Judicial  Notice.    See  Judicial  Notice. 

Delivery  of  Deed— Bona  Fide  Purchaser.— A  bona  fide  purchaser  without  no- 
tice from  the  grantee  named  in  u  deed  who  had  possession  thereof,  but  to  whom 
there  had  been  no  valid  delivery,  acquires  no  title  as  against  the  grantor  named 
in  the  original  deed,  in  the  absence  of  facts  creating  an  estoppel  against  such 
grantor.— Alien  v.  Ayer,  689. 

NOTICE  OF  APPEAL. 

Service  on  Adverse  Party  in  Justice's  Court.   See  Appeal,  6b 

Service  on  Agent  of  Corporation,    See  Appeal,  7. 

Specification  of  Errors  in  Notice.    See  Appeal,  6. 

Description  of  Judgment  Appealed  From.    See  Appeal,  ft, 

NOVATION. 

Contracts  for  the  Benefit  of  Third  Persons— Consideration.— Where  one 
person,  as  a  consideration  or  part  consideration  for  an  executed  contract,  prom- 
ises another,  for  a  consideration  moving  from  him,  to  pay  or  discbarge  some  legal 
obligation  due  from  euch  other  to  a  tnird  person,  the  latter,  though  a  stranger 
to  the  consideration,  and  not  an  immediate  party  to  the  contract,  may  maintain 
an  action  thereon  if  it  was  made  directly  and  primarily  for  his  benefit,  In  such 
cases,  however,  the  fund  or  property  must  be  due  from  the  promisor— there  must 
be  something  more  than  a  mere  unexecuted  promise  to  advance  money  to  pay  the 
debts  of  the  promisee— to  sustain  an  action  by  the  third  person  interested. 
Thus  an  agreement  by  A  to  discharge  within  a  certain  time  the  Indebtedness  of 
B  in  consideration  that  B  shall  give  A  certain  property  after  the  debts  are  paid, 
cannot  be  enforced  against  A  by  a  creditor  of  B.—  Waahbum  v.  Attentate  Invett- 
ment  Company,  436. 

OBJECTIONS  not  Bailed  Below.    See  Waiver,  1,  & 

OFFSET.   See  Set-off. 

OPINION  EVIDENCE.    8ee  EVIDENCE,  17. 

ORDINANCE  Declaring  Intention  of  Council  to  Make  Improvement  not  Necessary. 
See  Street  Improvements,  5. 
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Baldock  v.  At  wood.  21  Or.  79,  cited  and  approved,  449. 

Balfour  v.  City  of  Portland  (Oregon ),  28  Fed.  738,  cited,  91. 
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Ball  v.  Doud,  26  Or.  14.  distinguished,  429. 

Berkley  v.  Oregon  City,  24  Or.  515,  cited  and  approved,  296. 

Barr  v.  Borthwick,  19  Or.  978,  approved,  868. 

Barton  ▼.  Saunders,  16  Or.  517,  cited,  186. 

Berry  ▼.  King,  15  Or.  165,  approved  and  followed,  881. 

Brown  v.  Harper,  4  Or.  89,  cited,  197,  414. 

Brown  v.  Oregon  Lumber  Company,  24  Or.  817.  cited  and  approved,  562. 

Buchtel  v.  Evans,  21  Or  809,  approved  and  followed,  887. 

Bump  v.  Cooper,  20  Or.  527,  cited,  458. 

Butler  v.  Smith.  20  Or.  126,  approved  and  followed,  445. 

Byers  v.  Cook.  18  Or,  297,  cited,  446. 


Calvert  v.  Idaho  Stage  Company,  25  Or.  412,  cited  and  approved,  152. 

Carman  v.  Woodruff;  10  Or.  188.  cited,  209. 

Carr  v.  Hnrd,  8  Or.  160.  approved  and  followed,  445. 

Oasslda  v.  Oregon  Railway  and  Navigation  Company,  14  Or.  551,  cited  and  ap- 
proved, 174. 

Chrtsman  v.  8tate  Insurance  Company,  16  Or.  288.  distinguished,  189, 486. 

Coffin  v.  Hutchinson.  22  Or.  554.  approved  and  followed,  216. 

Commercial  National  Bank  v.  City  of  Portland,  24  Or.  188,  approved  and  followed, 
285. 

Curtis  v.  Sestanovlch,  26  Or.  107,  approved  and  followed,  428. 

D 

Dawson  v.  Coffey,  12  Or.  513,  cited,  48. 

Dillon  v.  Hart,  25  Or.  49,  cited,  117. 

Dolph  v.  Barney.  5  Or.  191.  cited,  108. 

Dowell  v.  City  of  Portland,  13  Or.  248,  cited  and  approved,  41L 

E 

Eaton  v.  Oregon  Railway  and  Navigation  Company,  22  Or.  497,  cited  and  approved, 

156. 
Elliott  v.  Oliver,  22  Or.  47,  cited,  211. 
Evarts  v.  Steger,  5  Or.  147,  cited  and  approved,  14. 


Ferchen  v.  Arndt,  26  Or.  121.  approved  and  followed,  182. 

Flint  v.  Phipps,  16  Or.  448.  cited.  818. 

Flower  v.  Bamekoff,  20  Or.  132,  distinguished,  849. 

Forbes  v.  Willamette  Falls  Electric  Company,  19  Or.  61,  approved  and  followed,  195. 


Gordon  v.  Deal,  23  Or.  154,  distinguished,  107. 
Grant  v.  Baker,  12  Or.  831,  cited  and  approved,  I 
Guille  v.  Wong  Fook,  13  Or.  677,  cited,  390. 


Habersham  v.  8ears,  11  Or.  431,  distinguished,  464. 

Hardwick  v.  State  Insurance  Company,  20  Or.  547,  approved  and  followed.  199. 

Hartvig  v.  North  Pacific  Lumber  Company,  19  Or.  522,  cited,  178. 

Hayden  v.  Long,  8  Or.  247,  cited,  393. 

Herbert  v.  Dofur,  28  Or.  467,  cited.  162,  approved  and  followed.  174. 181 

Hexter  v.  Schneider,  14  Or.  184,  cited,  876, 456. 

Hicklin  v.  McClear,  18  Or.  126,  cited,  491. 

Holcomb  v.  Teal.  4  Or.  353.  cited  and  approved.  556. 

Hopwood  v.  Patterson,  2  Or.  49,  approved  and  followed,  429. 

House  ▼.  Fowle.  20  Or.  163,  cited  and  approved,  79. 

Hovenden  v.  Knott,  12  Or.  267.  cited,  849. 

Hughes  v.  Oregon  Railway  and  Navigation  Company,  11  Or.  486,  distinguished,  189. 

Hughes  v.  Oregon  Railway  and  Navigation  Company,  11  Or.  487,  limited  and  dis- 

Hummel  v.  Friese,  24  Or.  286,  cited,  146. 
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J 

Johnson  t.  Oregon  Railway  and  Navigation  Company,  28  Or.  94,  cited,  161 

K 

Kane  v.  Otty,  22  Or.  681,  cited  and  approved,  484. 

Kearney  ▼.  Snodjrrass,  12  Or.  817,  approved  and  followed,  894. 

Kezartee  v.  Marks,  15  Or.  586,  cited,  115. 

Knott  v.  Knott.  6  Or.  142,  distinguished,  849. 

Kohn  v.  Hinsbaw,  17  Or.  808,  cited  and  approved,  468. 


Ladd  v.  8pencer,  28  Or.  194,  cited  and  approved,  411. 
Lamb  v.  Vaughn,  2  Sawy.  (Or.),  161.  cited,  191. 
Lewis  v.  Birdsey,  19  Or.  170,  cited,  890. 
Lindley  v.  Wallls,  2  Or.  203,  cited,  448. 

M 

Marx  v.  3chwarts,  14  Or.  178,  cited,  398. 

McConnanghy  v.  Pennoyer,  48  Fed.  (Or.).  196,  140X7.  &  1,  oiled,  CL 
McQuaid  v.  Portland  ana  Vancouver  Railway  Company,  18  Or.  287.  cited  and  an 
proved,  224.  ^ 

Merrlman  v.  Morgan,  7  Or.  68,  cited,  186. 

Meyers  v.  Pacific  Construction  Company,  20  Or.  608,  approved  and  followed.  14. 
Mickey  v.  8tratton.  6  Sawy.  ( Or.),  478,  cited,  222. 
Moore  v.  Floyd,  4  Or.  101,  cited  and  approved,  877. 

N 

North  Pacific  Lumber  Company  v.  East  Portland,  14  Or.  6,  cited,  949. 

O 

Odell  v.  Gotfrey,  18  Or.  466,  cited,  447. 

O'Keefe  v.  Webber,  14  Or.  65.  approved  and  followed,  181. 

Oregon  Railway  and  Navigation  Company  v.  Swinburne,  22  Or.  674,  cited,  468. 


Parker  v.  Jeffery,  26  Or.  186,  approved  and  followed,  486. 

Farmentier  v.  Pater.  13  Or.  12l,  approved  and  followed,  894. 

Pilz  v.  KiUingsworth,  20  Or.  482,  cited.  119. 

Portland  Construction  Company  v.  O'Neil,  24  Or.  64,  cited,  879. 

Portland  National  Bank  v.  Scott,  20  Or.  428,  approved  and  followed*  J 


Rankin  v.  Malarkey,  28  Or.  598,  cited,  117. 

Rees  v.  Rees,  7  Or.  78,  cited,  448. 

Rolfes  v.  Russell,  6  Or.  400,  distinguished,  891 

S 

Salem  Water  Company  v.  Salem.  5  Or.  29,  cited,  216. 

Schneider  v.  White,  12  Or.  508,  distinguished  189,  limited  and  distinguished,  481 

Shaw  v.  Oswego  Iron  Company,  10  Or.  871,  cited,  106. 

Sherman  v.  Bellows,  24  Or.  563,  approved  and  followed,  201 

Southwell  v.  Beezley,  6  Or.  458,  cited,  564. 

State  v.  Dale,  8  Or.  229,  cited  and  approved,  468. 

State  v.  Morev,  25  Or.  241,  cited,  48. 

State  v.  Phenline,  16  Or.  107,  approved  and  followed,  18L 

State  v.  Shaffer,  28  Or.  555,  cited  and  approved,  467. 

State  v.  Shaw,  22  Or.  187.  cited,  185. 

8tate  v.  8weet,  2  Or.  127.  approved  and  followed,  467. 

State  v.  Winton,  11  Or.  461,  cited.  578. 
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Timrt  v.  Risley,  4  Or.  235,  cited  and  approved,  9$. 

The  Victorian,  24  Or.  121,  cited,  196. 

Tippin  v.  Ward,  5  Or.  468,  cited,  564. 

Trabant  v.  Rummell,  14  Or.  17,  cited  and  approved,  86. 

Trulllnger  v.  Todd,  6  Or.  86,  cited  and  approved,  566. 

Truman  v.  Owens,  17  Or.  528,  cited  and  approved,  562. 


United  State*  v.  Flint,  4  Sawy.  (Or.),  42,  died,  150,161 

V 
Victorian,  The,  24  Or.  121,  cited,  196. 

W 

Wells  v.  Appleaate,  12  Or.  206,  cited,  876. 

Willamette  Falls  Company  v.  Smith,  1  Or.  181,  cited,  118. 

Willamette  Falls  Transportation  Company  v.  Riley,  1  Or.  183,  approved  and  fol- 
lowed, 195. 

Wilson  v.  City  of  8alem,  24  Or.  504,  cited  and  approved,  296,  41L 

Wilson  v.  McEwan,  7  Or.  87,  cited  and  approved,  93.  „ 

Winter  v.  Norton.  1  Or.  43,  approved  and  followed,  429. 

Wiseman  v.  Northern  Pacific  Railroad  Company,  20  Or.  426,  cited  and  approved, 
483. 

Woodard  v.  Oregon  Railway  and  Navigation  Company,  18  Or.  289,  cited,  898. 

OVERFLOWED  LANDS.    8ee  Swamp  Lands. 

PARENT  AND  CHILD. 

Duty  op  Parent  to  Protect  Minor  Child.— It  is  the  duty  of  the  parent  of  a 
minor  child  to  protect  it  from  injury,  so  far  as  his  financial  ability  wiJl  permit, 
and  this  duty  is  more  imperative  as  the  child  is  younger  and  more  helpless.  All 
the  circumstances  tending  to  show  or  explain  the  degree  of  care  exercised  by 
the  parent  are  to  be  considered,  where  the  child  has  been  injured  by  the  negli- 
gence of  others.— Hedin  y.  Suburban  RaMxoay  Company,  166. 

PAROL  CONTRACT  for  Interest  in  Realty.    See  Statute  op  Frauds, 

PAROL  EVIDENCE. 

To  8how  Want  of  Consideration  for  a  Note  is  not  an  attempt  to  vary  Its  terms. 
See  Evidence,  1. 

To  Show  Note  to  be  a  Memorandum  Is  not  competent    See  Evidence,  7. 

To  Show  Interest  in  Realty.    See  Statute  op  Frauds. 

Where  terms  of  Deed  are  Conflicting  or  Ambiguous.    See  Evidence,  14. 

PARTIAL  ASSIGNMENT  of  Chose  in  Action.    See  Choses  in  Action,  1,  2, 8. 

PARTIES. 

L  Burr  by  Assignee  op  Chose  in  Action  may  be  maintained  without  making  the 
holders  of  other  parts  of  a  claim  parties  where  part  of  the  domain  has  been  as- 
signed with  the  consent  of  the  debtor.— IMOe  v.  City  qf  Portland,  235. 

2.  appeal  prom  Justice  Court— Service  op  Notice  —Adverse  Party— Code. 
1 2119.— A  notice  of  appeal  from  a  judgment  in  a  justice's  court  may  be  served 
on  either  the  respondent  or  the  person  who  appeared  for  him  in  the  action,  if 
such  person  resides  within  the  county  where  the  trial  was  held;  either  is  the 
"adverse  party  "  within  the  meaning  of  section  2119,  Hill's  Code.— lewis  &  Dry- 
den  Printing  Company  v.  Beeves,  446, 

8.  Verification  op  Cost  Bill.— Under  section  556,  Hill's  Code,  as  amended  by  laws, 
1891,  p.  114,  a  cost  bill  need  not  necessarily  be  verified  by  the  party  himself,  but 
may  be  verified  by  the  attorney,  if  he  has  knowledge  of  the  facts.— Morris  v. 
Badgers,  bTI. 
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PARTNERSHIP. 


Note  Given  bt  one  Partner  to  Another  Involving  Partnership  Matters.— 
While  It  Is,  generally  speaking,  the  rale  that  until  partnership  affairs  are*  sub- 
stantially nettled,  no  action  can  be  maintained  by  one  partner  against  the  other 


regarding  items  of  account  Involved  in  the  partnership,  yet  a  recognised  excep- 
tion Is  wnere  the  sum  sought  to  be  recovered  has  been  w 
nersbip  account,  as  by  giving  a  duebill  or  a  note;  from  wl 
action  at  law  is  maintainable  by  one  partner  against  another  upon  a  promissory 


ought  to  be  recovered  has  been  separated  from  the  pait- 
.  jn       .....  .  ..... 


nersbip  account,  as  by  giving  a  duebill  or  a  note;  from  which  it  appears  that  an 
action  at  law  is  maintainable  by  one  partner  against  another  upon  a  promissory 
note  executed  by  one  to  the  other,  involving  particular  Items  or  transactions  of 
the  partnership  business.—  Wilton  v.  WiUon,  2BL 

9.  Pabtnebship  Note— Jurisdiction  of  Equity.— Where  one  gives  a  promissory 
note  to  his  retiring  partner  for  firm  funds  advanced  by  the  latter,  and  used  in  the 
business,  failure  of  consideration,  based  upon  the  alleged  nets  that  no  final  set- 
tlement of  the  firm  affairs  has  ever  been  had,  and  that  upon  such  settlement 
there  would  be  nothing  due  the  payee,  is  no  defense  to  an  action  at  law  upon 
said  note;  for  the  defendant,  having  conferred  a  right  of  action  by  the  execution 
and  delivery  of  his  note,  cannot,  by  a  mere  suggestion  of  an  equitable  defense 
growing  out  of  the  unsettled  partnership  affairs,  defeat  the  recovery.  The 
proper  course  Is  to  file  an  equitable  cross-bill,  and  procure  a  settlement  of  the 
partnership  accounts.—  WUton  v.  Wilton,  261. 

PATENT. 

Impeaching  United  States  Patent    See  Public  Lauds,  L 

Canceling  United  States  Patent    See  Public  Lauds,  1. 

PAYMENTS. 

Application  by  Accommodation  Maker  of  Payments  made  by  him.    See  Bail 
and  Notes,  8. 

PERJURY  as  a  Ground  for  setting  aside  a  Judgment  or  Decree.    See  Equity,  ft. 

PERSONAL  INJURIES.    See  Railways,  2. 

PERSONAL  JUDGMENT.    See  Assignments  fob  Creditors,  1. 

PLEADING. 

L  Pleading— Demurrer- Code,  2  71— Appellate  Practice.— A  complaint  on  a 
contract  which  sets  out  a  copy  of  the  contract  but  fails  to  allege  plaintiff's  per- 
formance of  its  conditions,  does  not  state  a  cause  of  action,  and  this  objection 
may  be  raised  for  the  first  time  in  the  appellate  court:  Hill's  Code,  2  7L—  Ball  v. 
Dotal,  14. 

2.  Sale— Breach  of  Warranty— Pleading.— Where  a  breach  of  warranty  in  the 
sale  of  a  chattel  is  set  up  it  Is  necessary  to  allege  that  the  purchaser  relied  upon 
the  warranty,  and  was  thereby  deceived.— Abilene  National  Bank  v.  Nodine,  63. 

ft.  Insurance— Estoppel— Plea  in  Abatement.— An  insurance  company  is  es- 
topped from  setting  up  as  a  defense  in  an  action  on  a  policy,  defects  in  a  notice 
ana  proof  of  loss,  by  pleading  in  abatement  that  the  requisite  period  had  not 
elapsed  after  plaintiff  gave  notice  of  a  loss  before  the  commencement  of  the  ac- 
tion, where  it  has  not  objected  to  the  notice  or  proof  of  loss,  and  so  given  the 
claimant  an  opportunity  to  correct  defects  therein.— Heidenreich  v.  JEtna  Insur- 
ance Company,  70. 

4.  Evidence— Pleading.—  Evidence  of  a  conspiracy  or  a  wilful  burning;  of  the  in- 

sured property  by  the  plaintiff*,  or  any  one  by  their  consent,  is  inadmissible  un- 
less specially  pleaded.— Heidenreich  v.  JEtna  Intwranee  Company,  70. 

5.  Pleading— Tender,— A  bill  to  restrain  the  collection  of  taxes  on  the  ground 

that  they  are  excessive  is  insufficient  where  it  alleges  that  plaintiff  tendered  to 
the  tax  collector  a  designated  amount  conceded  by  him  to  be  due,  which  the 
collector  refused  to  receive,  but  does  not  show  that  such  tender  was  kept  good  by 
depositing  the  money  in  court.—  Welsh  v.  City  qf  Astoria,  89. 

ft.  Boat  Liens—  Pleading  —Joining  Several  Causes  op  Action  in  Ons  Complaint. 
—Where  several  causes  of  action  arise  under  one  statute,  are  against  the  same 
party,  are  triable  in  the  same  manner,  and  can  be  embodied  in  one  judgment 
they  may  properly  be  united  in  one  complaint  For  example,  different  olalms 
against  a  boat  arising  under  the  boat  lien  law.  and  assigned  to  one  person,  may 
au  be  sued  for  in  one  complaint— The  Victorian  Number  Two,  191 
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7.  Ejxcnfmrr— Pleading— Oodk,  1 819. —The  defense  that  the  land  sought  to  be 

recovered  in  an  ejectment  action  was  %  portion  of  a  public  road,  and  was  so  used 
np  to  the  time  of  defendant's  occupancy,  is  not  available  In  the  absence  of  an 
allegation  that  defendant  has  any  estate  therein,  or  any  license  or  right  to  its 
possession  from  any  public  authority,  since  Hill's  Code,  {  319,  provides  that  the 
defendant  cannot  give  in  evidence  any  estate  in  himself  or  another  in  the  prop- 
erty, or  any  license  or  right  to  Its  possession,  unless  pleaded.—  Oregon  Railway 
and  Navigation  Company  v.  Bertiberg,  216. 

8.  EXECUTORS    AMD     ADMINISTRATORS— CAPACITY"    TO    8UE  —  WAIVER  —  PLEADING.— 

Where  the  complaint  shows  that  plaintiff  is  a  foreign  administrator,  the  objec- 
tion that  he  is  incapaMe  of  bringing  suit  is  waived,  u  not  taken  advantage  of  by 
demurrer.—  Wilton  v.  WiUon.  262. 

f.  Practice  in  Supreme  Court— Waiver  or  Objection.— An  objection  that  an  ac- 
tion against  the  sureties  on  an  executor's  bond  should  have  been  brought  in  the 
name  of  the  wards,  instead  of  in  the  name  of  their  guardian,  cannot  be  flat 
raised  on  appeal—  BeUinoer  v.  Thompson,  820. 

10.  Replevin— Pleading  Fraud— General  Denial.— in  actions  for  the  recovery  of 
personal  property,  the  defense  that  the  property  was  transferred  to  hinder,  delay, 
or  defraud  creditors  must  be  pleaded  or  it  will  not  be  available.— Ooo$  Bay  Rail- 
road Company  v.  SigUn,  887. 

1L  Replevin.— In  Oregon  there  is  no  exception  to  the  general  rules  of  pleading  to  the 
effect  that  under  a  general  denial,  in  actions  for  the  recovery  of  personal  property, 
anything  may  be  shown  to  defeat  the  plaintiff's  title.  Under  our  code  practico 
only  such  facts  can  be  shown  under  a  general  denial  as  tend  directly  to  disprove 
the  facts  alleged  in  the  complaint ;  all  other  defenses  must  be  specially  pleaded. 
— Coot  Bay  Railroad  Company  v.  SHgttn,  887. 

12.  False  Representations— Pleading.— A  complaint  alleging  that  defendant  made 
representations  concerning  the  land  in  question,  which  he  knew  to  be  false,  for 
the  purpose  of  inducing,  and  which  did  Induce,  the  plaintiff  to  contract  to  pur- 
chase said  land,  to  her  damage,  is  sufficient  without  a  direct  allegation  that  the 
representations  were  made  with  an  intent  to  deceive.  While  such  an  intent  is  a 
necessary  ingredient  of  fraud,  mots  may  be  set  forth  in  the  pleading  which  make 
the  intent  to  deceive  a  necessary  implication.— SchoeUhamer  v.  Rometach,  894. 

18.  Amending  Pleadings— Changing  Cause  of  Action— Code,  1 101.— Under  the 
general  rule  that  if  the  same  evidence  is  required  to  support  a  pleading  after  an 
amendment  as  before,  then  the  cause  of  action  has  not  been  changed,  a  com- 
plaint stating  a  cause  of  action  for  labor  and  services  performed  and  not  paid  for 
cannot  be  amended  on  the  trial  so  as  to  set  up  a  cause  for  a  stated  account.  While 
the  practice  in  allowing  amendments  should  be  liberal,  such  an  amendment 
weufd  "substantially  change  the  cause  of  action"  within  the  meaning  of  section 
101,  Hill's  Code.— Fb*U  v.  Standard  Insurance  Company,  449. 

14.  Pleadings— Jurisdiction  of  Appellate  Court.— The  appellate  court  cannot  de- 
termine the  rights,  as  between  themselves,  of  defendants  against  whom  a  judg- 
ment in  favor  of  plaintiff  has  been  affirmed,  where  their  respective  rights  were 
not  put  in  issue  by  the  pleadings.— Bellinger  v.  Thompson,  820. 

16.  Pleading  in  Abatement— Contracts— Arbitration.— Where  a  contractor  sues 
for  the  reasonable  value  of  extra  work,  without  setting  out  the  building  contract, 
the  defense  that  its  value  has  not  been  submitted  to  arbitrators,  as  stipulated  by 
the  contract,  must  be  pleaded  in  abatement  to  be  available  as  a  defense ;  If  there 
Is  an  answer  to  the  merits  of  the  cause  the  plea  in  abatement  is  considered 
waived.— Chamberlain  v.  Htobard.  429. 

16.  Pleading— Description  of  Premises— Landlord  and  Tenant.— In  an  action 

between  landlord  and  tenant  for  use  and  occupation,  where  there  are  no  writ- 
ings, it  is  sufficient  if  the  premises  can  be  ascertained  and  located  from  the  alle- 
gations of  the  complaint:  thus*  a  description  of  certain  premises  a*  "  the  northeast 
corner  of  Ross  Island,"  although  it  might  not  be  sufficient,  btandlng  alone,  is  ren- 
dered definite  and  certain  by  the  further  allegation  that  the  defendant  used  and 
occupied  said  premises  for  a  stated  period,  since  this  latter  allegation  furnishes 
data  from  which  the  premises  can  be  readily  located. —Kieman  v.  Terry,  494. 

17.  Fraud— Set-off— Counterclaim.— The  defence  of  fraud  at  the  Inception  of  ft 

lease  is  not  available  in  an  action  for  rent  under  the  plea  of  set-off  or  counter- 
claim.— Kieman  v.  Terry,  405. 
86  01.-88. 
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P  LEADING— CONCLUDED. 

18.  Pleading— Demurrer.— The  general  rale  that  on  the  hearing  of  a  demurrer  an 

the  allegations  of  the  pleading  demurred  to  mutt  be  taken  as  true  la  limited  to 
allegations  of  fact,  ana  does  not  apply  to  statements  of  conclusions  or  of  law. 
The  probative  facts  alone  are  admitted.— Longtime  Printing  Oompany  v.  Howell, 
627. 

1 9.  Pleading  Facts.— A  complaint  should  always  state  the  facts  which  plaintiff  thinks 

justify  the  relief  asked,  and  not  the  pleader's  conclusions,  so  that  the  court  may 
determine  whether  the  relief  asked  is  appropriate  to  the  existing  conditions.— 
Longthon  Printing  Oompany  v.  HoweU,  629. 

PLSA  IN  ABATEMENT.    Bee  Pleading,  3,  9, 15. 

POSSESSION  by  Plaintiff  is  necessary  to  maintain  a  suit  to  remove  a  cloud  from  a  title 
under  section  604,  Hill's  Code.— Edgar  v.  Edgar,  65. 

POWER  OF  COUBT  to  Vacate  Judgment  after  Expiration  of  Term.    8ee  Judgments,  2. 
PRACTICE  IN  CIVIL  CASES. 

Bill  of  Exceptions  may,  in  some  eases,  properly  contain  all  the  Testimony— 
Nonsuit   Bee  Appeal,  8. 

Assignment  of  Errors  must  be  specific  or  the  points  will  not  be  considered. 
See  Appeal,  4. 

may 

Verdict,  1. 

Notice  of  Appeal— Service.    See  Appeal,  6. 

Capacity  to  Sue— Demurrer.    Bee  Pleading,  7. 

Waiver  of  Capacity  to  Sue.    8ee  Pleading,  0. 

Testimony  should  be  Confined  to  Matters  in  Issue.    Bee  Evidence,  & 

Burden  of  Proof  to  show  Ratification.   See  Burden  op  Peoop. 

Amendments— Liberal  Practice.    Bee  Pleading,  18. 

Weight  of  Evidence — Province  of  Jury.    See  Supreme  Couet,  1L 

When  Court  ought  to  Grant  a  Nonsuit.    Bee  Nonsuit,  a,  5,  & 

Questions  of  Fact  cannot  be  Considered  on  Appeal  without  a  B01  of  Excep- 
tions.—Bkharduon  v.  Dimlap,  270. 

PRACTICE  IN  CRIMINAL  CASES, 

Entire  Charge  to  Jury  should  be  considered.    Bee  Juet  Trial.  L 

Depositions  in  Criminal  Cases.    See  Crimwal  Law,  14. 

Transcript  in  Criminal  Cases— Presumption  of  Regularity.    Bee  Ceimtnal 
Law,  9, 16. 

Objection  that  Indictment  was  not  Properly  Returned  should  be  by  Motion. 
Bee  Criminal  Law,  16. 

Dismissal  before  Jeopardy  is  no  Bar  to  another  Prosecution.   8ee  Cbdokal 
Law,  17. 

Power  of  Grand  Jury  to  return  Several  Indictments.    Bee  Crimdi al  Law,  l& 

Disagreement  of  Jury —Jeopardy.    See  Criminal  Law,  zL 

Right  of  Jury  to  Determine  the  Law.    See  Criminal  Law,  & 

Evidence  of  a  Series  ef  Acts.    See  Criminal  lAw,  28L 
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PRACTICE  IN  SUPREME  COURT. 

Waiver  of  Objection  to  Plaintiff  '■  Capacity  to  Sue.    See  Supreme  Court:,  7, 8. 

Errors  must  be  Distinctly  Set  Forth.   See  Supreme  Court,  2. 

Objection  Claimed  for  the  First  Time  in  Appellate  Court.    See  Supreme 
Court,  1. 

Documentary  Evidence — Bill  of  Exceptions.    See  Supreme  Couet,  S. 

Questions  of  Fact — Bill  of  Exceptions.    See  Supreme  Couet,  4. 

Evldenoe  Dehors  Record — Motion  to  Dismiss.    See  Supreme  Coubt,  & 

Waiver  of  Appeal — Inconsistent  Acts.    See  Suprem e  Court,  8. 

Failure  to  File  Bill  of  Exceptions  with  Transcript— Amendment  of  Tran- 
script.   See  Supreme  Court,  9.  ^ 

Issues  Outside  the  Pleadings.    8ee  Supreme  Court,  10. 

Questions  of  Fact — Province  of  Jury.    See  Supreme  Court,  1L  | 

Rules  of  Court    See  Suprrm r  Court,  12.  j 

Judicial  Notice.    See  Suprrmx  Court,  18. 

PREFERENCES  AMONG  CREDITOR8.  J 

l.  Trust  Funds— Insolvent  Estates— Preference  Among  Creditors— Right  ov 
Cestui  Que  Trust  to  Follow  Trust  Fund.— In  order  to  Impress  upon  the  estate 
of  an  Insolvent  a  lien  for  trust  funds,  it  must  appear  that  the  trust  fund  is  still  on 
hand,  or  that  It  has  been  used  to  increase  the  property  or  fund  upon  which  the 
lien  is  claimed.    When  the  trust  fund  has  been  dissipated  by  the  trustee,  and 


forms  no  part  of  his  estate,  the  cestui  que  trust  has  no  longer  any  remedy  in  equity 
to  fix  a  charge  upon  the  estate  of  the  trustee,  but  must  come  in  and  share  with 
the  general  creditors.—  Ftrchen  v.  Jmdt,  121. 


Following  Commingled  Trust  Funds -Insolvent  Estates.— In  order  to  entitle 
a  trust  creditor  to  a  preferred  lien  on  the  assets  of  an  insolvent,  it  must  annear 
that  the  identical  fund  is  still  among  such  assets,  or  that  the  ] 


that  the  identical  fund  is  still  among  such  assets,  or  that  the  property  or  the 
debtor  sought  to  be  subjected  to  the  preference  Includes  the  trust  rand  or  its  pro- 
ceeds. Where  a  trust  fund  deposited  with  a  bank  has  been  used  in  the  business 
and  indlstinsulshaoly  confused  with  other  moneys,  the  cestui  que  trust  is  only  a 
general  creditor.—  Muhlenberg  v.  Northwest  Loan  and  Trust  Company*  132. 

PRESUMPTION. 

1.  Notice  of  Mechanics'  Lien— Presumption— Name  of  Owner— Code.  {  8678.— 

A  notice  of  a  mechanics'  lien,  which  states  that  the  building  on  which  the  lien 
is  claimed  was  erected  for  a  designated  person  upon  real  property  owned  by  him, 
sufficiently  shows  that  such  person  was  the  owner  of  the  building,  for  the  pre- 
sumption Is  that  the  building  Is  attached  to  the  land  upon  which  it  is  erected. 
While  this  is  not  a  direct  and  positive  statement  that  any  person  owned  the 
building,  it  is  a  sufficient  statement  of  ownership  to  satisfy  the  requirements  of 
section  8678,  Hill's  Code.  In  that  regard.— Curtis  v.  Scstanovich,  107. 

2.  Railways— Negligence— Presumption.— The  presumption  that  a  person  seen 

on  a  street-car  track  will  leave  it  before  a  street  car  reaches  him  cannot  be  in- 
dulged in  when  a  child  of  tender  years  is  seen,  though  the  child  was  negligent 
in  going  on  the  track.  If  defendant's  servants  saw  its  dangerous  position,  it  was 
their  duty  to  exercise  all  the  diligence  then  possible  to  avoid  injuring  her.— 
Wallace  v.  Suburban  Railway  Company,  176. 

8.  Habeas  Corpus— Presumption  of  Regularity  of  Proceedings— Code,  {  698  —On 
appeal  from  a  judgment  refusing  to  discharge  petitioner  from  arrest  on  a  habeas 
corpus  proceeding,  where  the  return  shows  that  petitioner  is  detained  by  virtue  of 
several  separate  commitments,  regular  on  their  face,  the  presumption  Is  in  favor 
of  the  legality  of  such  Imprisonment ;  and  since,  under  Hill's  Code,  2  628,  making 
the  return  open  to  denial,  petitioner  could  have  shown,  if  the  facts  warranted, 
that  the  several  commitments  were  for  the  same  offense,  but  failed  to  do  so,  no 
presumption  to  that  effect  can  be  indulged  in.—  Ex  parte  Boise,  181. 


660  Public  iNSTiTUTiONa 

PRESUMPTION  — Concluded. 

4.  Criminal  Libel—  Presumption  of  Malice.— Every  injurious  publication  con- 
cerning another.  If  it  contains  libelous  matter,  Is  presumed  to  nave  been  made 
maliciously,  and  this  presumption  continues  until  it  appears  that  the  libelous 
matter  is  in  fact  true,  and  was  published  with  good  motives  and  Justifiable  ends. 
—Stole  v.  Jfason,  273. 

i.  Criminal  Libel— Intent  to  Injure— Malice.— From  the  fact  that  defendant 
published  the  libelous  matter  the  law  will  presume  that  he  Intended  to  injure 
the  person  referred  to,  and  no  definite  malice  toward  such  person  is  necessary  to 
render  the  publisher  of  a  libelous  article  guilty  of  criminal  libel.  —Stale  v.  Mason, 
273. 

6.  Bills  and  Noras—  Presumption  of  Consideration— Code,  fj  3188,  8190.— Where 

a  promissory  note  is  duly  executed  and  delivered,  a  sufficient  consideration  there- 
for will  be  presumed,  though  none  is  expressed—  WiUm  v.  Wilson,  315. 

7.  Assessments  for  Local  Improvements  are  presumptively  correct  where  the  mode 

of  ascertaining  the  property  owners  is  prescribea,  and  the  persons  to  whom  the 
assessment  is  made  are  not  strangerb  to  the  record.— Clinton  v.  City  of  Portland,  411. 

8.  Indictment— Transcript  in  Criminal  Cases— Presumption— Code,  8 1315, 1413, 

1444.— The  fact  that  the  transcript  does  not  show  that  an  indictment  was 
found  and  returned  by  the  grand  Jury  in  accordance  with  the  provisions  of  chap- 
ter VII  of  the  Criminal  Code  is  no  ground  for  reversal,  since  that  matter  does  not 
properly  belong  in  the  transcript,  Code,  8 1418, 1444,  and,  in  the  absence  of  evidence 
to  the  contrary,  it  will  be  presumed  that  all  the  proceedings  preliminary  to  the 
matters  set  forth  in  the  transcript  were  regular.  Moreover,  in  this  case  the  ob- 
jection was  not  raised  by  motion,  as  required  by  section  1815  of  Hill's  Code- 
Safe  y.RcinharU  466. 

9.  Verity  of  Transcript.— On  appeal  the  court  will  rely  implicitly  on  the  correct- 

ness of  the  transcript  as  certified  from  the  trial  court,  if  it  is  not  correct  the 
defects  should  be  remedied  by  some  proper  proceeding  before  the  case  la  heard.— 
State  v.  McCaffrey,  570. 

PRINCIPAL  AND  AGENT.    Bee  Agents  and  Agency. 

PRIOR  P09SBS8ION  under  deeds  conveying  colorable  title  Is  sufficient  as  against  * 
trespasser.— Oregon  Railway  and  Navigation  Company  v.  Hertxberg,  216, 

PROCESS. 

Sufficiency— Jurisdiction— Collateral  Attack— Service  by  Special  Officer. 
See  Summons,  1, 2. 

Notice  of  Intention  to  Improve  a  Street    See  Street  Improvements,  5, 8> 

PROMISSORY  NOTES. 

Parol  Evidence  to  show  Failure  of  Consideration.    See  Bills  and  Notes.  1. 

Parol  Evidence  showing  Note  to  be  Memorandum.    See  Bills  and  Notes,  2. 

Notes  involving  Partnership  matters.    See  Partnership,  3,  4. 

Presumption  of  Consideration.    See  Bills  and  Notes,  6. 

Right  of  Indorsee  for  Collection  to  take  Security.    See  Bills  and  Notes,  7. 

Accommodation  Maker— Fixing  Liability— Application  of  Payments.    8ee 
Bills  and  Notes,  8. 

PROPRIETOR  OF  NEW8PAPER  is  prima  facie  criminally  liable  for  a  libelous  article 
published  in  his  paper,  and  the  fact  that  the  article  was  published  without  his 
knowledge  will  not  excuse  him,  unless  he  can  also  show  that  the  publication  was 
without  negligence  or  want  of  ordinary  care  on  his  part.— State  v.  Mason,  274. 

PUBLICATION  OF  NOTICE  of  street  improvements.  See  Street  Improvements;  5, 
6,7. 

PUBLIC  IMPROVEMENTS.    See  Street  Improvements. 

PUBLIC  INSTITUTIONS. 

Location  at  Some  Other  Place  than  the  Capital.    See  Injunction,  L 
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PUBLIC  LAND8. 

1.  Public  Lands — Impeaching  Patent — Evidence.— a  land  patent  from  the  United 

States  cannot  be  impeached  by  a  letter  from  the  assistant  commissioner  of  the 
general  land  office  to  a  local  register,  written  long  after  the  issuance  of  the  pat- 
ent, and  directing  the  register  to  note  in  his  records  that  the  preemption  of  the 
patentee  had  been  canceled  in  pursuance  of  a  decision  of  the  united  States  Su- 
preme Court.—  Oregon  Railxoay  and  Navigation  Company  v.  Hertxberg,  216. 

3.  Public  Lakhs— Canceling  Patent.— The  government  cannot  cancel  a  patent 

and  restore  the  land  to  the  public  domain,  or  render  it  subject  to  a  homestead 
settlement,  where  the  patentees  hold  the  legal  title  in  trust  for  the  heirs  of  one 
to  whom  a  donation  certificate  was  properly  issued.— Oregon  Railway  and  Naviga- 
tion Company  v.  Hertxberg,  216. 

PUBLIC  POLICY. 

L  Husband  and  Wife— Contracts— Public  Policy— Code,  82869,  8086.— Under 
the  terms  of  section  2869,  Hill's  Code,  neither  a  husband  or  wife  can  contract 
with  the  other  regarding  any  estate  growing  out  of  the  marriage  relation,  and 
conveyances  between  married  persons  intended  to  cut  off  or  relinquish  such  es- 
tates are  entirely  void.  Under  this  rule  contracts  concerning  dower,  curtesy,  and 
the  rights  which  a  husband  acquires  in  his  wife's  property  at  her  death,  under 
subdivision  2  of  section  3006,  HilTs  Code,  are  all  Told  on  grounds  of  public  policy. 
-Jcnkbu  r.HaU,  79. 

2,  Husband  and  Wifi— Separation— Public  Policy.— A  deed  from  husband  to 

wife  cannot  be  said  to  be  made  on  an  agreement  for  separation,  and  therefore 
void  as  against  public  policy,  where  it  appears  only  that  he  had  determined  to 
abandon  and  desert  her,  and  that  she  had  joined  in  deeds  of  other  lands  which 
he  owned.— Jenkins  v.  HatL  80. 

fc.  Partial  Assignment  of  Chose  in  Action— Municipal  Corporations— Public 
Policy.— The  partial  assignment  of  a  claim  against  a  city  is  not  against  public 
policy,  and.  in  the  absence  of  a  statute  to  the  contrary,  is  valid ;  ana  when  s  city 

Silts  up  a  demand  of  a  contractor  against  it  by  executing  warrants  therefor  in 
fferent  amounts,  It  cannot  escape  liability  on  one  of  the  warrants  on  the  ground 
that  the  contract  was  entire,  and  that  an  action  has  previously  been  brought  on 
another  warrant.— Little  v.  City  of&rtUmd,  285. 

4.  Trades  Unions.  In  the  ordinary  acceptation  of  the  word,  are  not  illegal  while 

acting  peaceably,  and  not  undertaking  objects  that  are  contrary  to  public  policy. 
Longshore  Printing  Company  v.  Howell,  427. 

PUBLIC  STREETS. 

Additional  Servitude— Altering  Grade— Compensation  to  Abutting  Property 
Owners.    See  Streets  and  Highways,  1, 2, 8. 

PUBLIC  USE. 

Jurisdiction  of  Equity  to  Restrain  Taking  until  Compensation  is  made.    8ee 
Eminent  Domain,  2. 

QUIETING   TITLE. 

Necessity  of  Possession  to  Bring  Suit    See  Equity,  X 

RAILWAYS. 

L  Railways— Duty  of  Motorman  at  Street  Crossings.— While  it  is  the  duty  of 
one  about  to  cross  a  railway  track  to  act  carefully,  It  is  also  the  duty  of  the  per- 
son in  charge  of  cars  to  exercise  greater  watchfulness  at  public  crossings  than  at 
other  places,  and  it  is  also  their  duty  to  use  greater  care  and  diligence  upon  see- 
ing a  young  child  on  the  track,  than  upon  noticing  an  older  perhon  of  more 
mature  Judgment— Hedin  v.  Suburban  Railway  Company*  156. 

2.  Railways— Negligence— Question  for  Jury.— Where,  in  an  action  by  a  parent 
against  a  street  railway  for  injuries  to  his  minor  child,  it  appeared  that  plaintiff 
was  in  moderate  circumstances,  and  sent  the  child,  who  was  about  three  years 
old.  to  play  under  the  care  of  its  nine-year-old  brother;  that  the  mother  had 
called  the  children,  and  that  tbe  little  girl  left  her  brother  and  ran  across  the 
track  In  front  of  the  car  to  her  mother;  and  that  after  striking  her  the  car  ran 
some  distance  before  it  was  stopped  on  an  easy  grade,  it  was  proper  to  submit 
the  whole  question  of  negligence  to  the  jury.— Medin  v.  Suburban  Railway  Com- 
jM»y,156. 
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RAILWAYS — Concluded. 

S.  Railways— Negligence- Street  Crossings.— The  law  demands  greater  vigi- 
lanoe  and  care  in  running  can  over  a  public  street  crossing  which  Is  much  fre- 
quented by  children  going  to  and  returning  from  school  at  a  time  when  they  may 
reasonably  be  expected  to  be  using  the  crossing  than  is  demanded  at  other 
places.—  Wallace  v.  Suburban  RaUway  Company,  174. 

4.  Negligence— Railways.— It  is  for  the  jury  to  judge  whether  the  failure  of  a 
school  child  to  look  or  listen  before  attempting  to  cross  a  street-car  track  shows 
a  want  of  that  degree  of  care  which  could  reasonably  have  been  expected  of 
such  a  child.—  Wallace  v.  Suburban  Railway  Company,  174. 

ft.  Railways — Negligence — Presumption.— The  presumption  that  a  person  seen  on 
a  street  car  track  will  leave  it  before  a  street  car  reaches  him  cannot  be  Indulged 
in  when  a  child  of  tender  years  is  seen,  though  the  child  was  negligent  in  going 
on  the  track.  If  defendant's  servants  saw  its  dangerous  position,  it  was  their 
duty  to  exercise  all  the  diligence  then  possible  to  avoid  injuring  her.— Wallace  v. 
Suburban  Railway  Company,  175. 

A.  Bonds— Railbo  ad  Right  of  Way.— A  railroad  company  to  which  is  given  a  bond 
conditioned  for  the  repayment  to  it  of  such  reasonable  sums  as  it  is  required  to 
expend  for  a  right  of  way,  without  limitations  or  provisions  as  to  Its  width,  may 
purchase  one  of  such  width  as  it  is  accustomed  to  purchase  in  the  ordinary 
course  of  its  business.— Oregon  Railway  and  Navigation  Company  v.  Swinburne,  282. 

RATIFICATION. 

Of  Contract  by  Principal.    8ee  Agents,  2. 

Of  Contract  by  Person  Defrauded.    See  False  Representations,  S. 

BJEAL   PROPERTY. 

Estoppel  against  After  Acquired  Title  by  Conduct  of  Grantor.    See  Estop- 
pel, 2. 

Parol  Agreement  for  Interest  In  Realty.    See  Statute  op  Frauds. 

Declarations  Against  Interest  by  Grantor.    See  Evidence,  9. 

Description  of  Premises— Landlord  and  Tenant.    See  Landlord  and  Ten- 
ant, 1. 

Bona  Fide  Purchaser— Estoppel.    8ee  Estoppel,  4. 

RECEIVER. 

1.  Receiver's  Rights  to  Assets  of  Insolvent— Set-off.— Upon  a  receiver's  ap- 
pointment, the  debtor's  ehoses  in  action  pass  to  him,  subject  to  the  equitable 
right  of  set-off  then  existing  against  the  debtor.— Re  Assignment  of  Hamilton,  579. 

1  Set-off  Against  Receiver.— A  debtor  of  a  suspended  bank,  acquiring  a  check 
thereon  with  knowledge  of  the  suspension,  cannot  set  off  the  amount  thereof 
against  his  debt,  though  he  acquire  the  check  before  a  receiver  for  the  bank  is 
appointed.— Re  Assignment  of  Hamilton,  580., 

8.  Receiver— Equitable  Assignment.- An  order  appointing  a  receiver  to  take 
charge  of  the  firm  assets,  in  an  action  to  dissolve  a  partnership,  and  providing 
for  the  collection  of  debts  due  the  firm,  and  the  application  or  the  proceeds  to 
the  payment  of  its  lisbil'ties,  operates  as  an  equitable  assignment  for  the  benefit 
of  the  firm's  creditors,  and  the  receiver  has  a  lien  thereon  from  the  time  of  his 
appointment  — in  short,  the  property  is  in  custodia  legit  for  the  benefit  of  such 
persons  as  shall  show  themselves  entitled  to  it.— Re  Assignment  of  Hamilton,  680. 

4.  Receiver  —  Assignee— 8et-ofp.— The  fact  that  a  bank,  after  the  appointment  of  a 
receiver  for  it.  assigns  for  the  benefit  of  its  creditors,  docs  not  discharge  the  lien 
In  favor  of  all  its  creditors  which  attached  to  its  sssets  upon  the  receiver's  ap- 
pointment, so  as  to  permit  a  debtor  of  the  bank  to  set  off  against  his  debt  the 
amount  of  a  check  on  the  bank  acquired  by  him  after  the  appointment  of  the 
receiver,  but  before  the  assignment.—  Re  Assignment  of  Hamilton,  580. 

RECORD  will  be  presumed  on  appeal  to  be  a  correct  transcript  of  the  proceedings  aa 
they  actually  occurred.— Slate  v.  McCaffrey,  570. 
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REDELIVERY  BOND. 

Effect  of  Redelivery  or  Replevin  Bond  on  Subsequent  Attachments  or  liens. 
Bee  Attachment,  2. 

REMEDY  AT  LAW.   See  Mandamus,  L 

REMONSTRANCE  against  Street  Improvement    See  Street  Improvements,  9. 

REMOVAL  OP  CLOUD. 

Possession  by  Plaintiff  Is  necessary  to  maintain  a  salt  to  remove  a  cloud  from  a 
title.— Edgar  v.  Edgar,  85. 

REPLEVIN. 

1.  Replevin— Pleading  Praud  —General  Denial.—  In  actions  for  the  recovery  of 

personal  property,  the  defense  that  the  property  was  transferred  to  hinder,  delay, 
or  defraud  creditors  moht  be  pleaded  or  it  will  not  be  available.— Coot  Bay  Sail- 
road  Company  v.  SigUn,  887. 

2.  Replevin.— In  Oregon  there  is  no  exception  to  the  general  rules  of  pleading  to  the 

effect  that  under  a  general  denial,  in  actions  for  the  recovery  of  personal  property, 
anything  may  be  shown  to  defeat  the  plaintiff's  title.  Under  our  code  practice 
only  such  facts  can  be  shown  under  a  general  denial  as  tend  directly  to  disprove 
the  facts  alleged  in  the  complaint  -.  all  other  defenses  must  be  specially  pleaded. 
—Coot  Bay  RaUroad  Company  v.  Siglin,  887. 

8.  Claim  to  Attached  Property  by  Third  Person— Effect  of  Redelivery  or 
Replevin  Bonds  on  Subsequent  Liens— Sheriffs— Code,  22138,  184.—  Where 
property  has  been  seised  by  an  officer  under  a  writ  of  attachment  or  execution, 
and  afterwards  taken  from  him  under  a  redelivery  bond,  as  provided  in  section 
154,  Hill's  Code,  or  under  a  replevin  bond,  as  provided  in  section  136,  the  prop- 
erty is  not  discharged  from  the  lien,  but  still  remains  in  cuttodia  legit,  and  may 
not  be  seised  under  another  writ  against  the  same  defendant.— Coot  Bay  RaUroad 
Company  v.  Wieder,  468. 

4.  Mandamus— Replevin— Action  for  Damages— Adequate  Remedy  at  Law— 
Sheriffs.—  Where  a  sheriff,  from  whose  possession  property  seised  under  attach- 
ment has  been  taken  by  a  claimant  under  a  replevin  bond  given  under  section 
188  of  Hill's  Code,  seises  the  property  under  a  second  attachment  against  the 
same  defendant  before  plaintiff's  right  to  possession  is  determined,  mandamus 
lies  to  compel  a  return  of  possession  to  such  claimant.  In  such  case  neither  an 
additional  action  of  replevin,  nor  an  action  against  the  sheriff  for  negleot  of  doty 
is  an  adequate  remedy  at  law.— Cbos  Bay  RaUroad  Company  v.  Wieder,  468. 

REVISED  STATUTES  OP  THE  UNITED  STATES  Cited  and  Construed  in  this  Volume. 


Title  XXXm,  chapter  VI,  Patterson  v.  TarbelL.  29. 
0  U.  9.  Statutes,  828,  Salem  Improvement  Company  v.  MoCourt,  100. 
10  U.  8.  Statutes,  180,  Salem  Improvement  Company  v.  McCourt,  100. 
11 U.  8.  Statutes,  888,  Salem  Improvement  Company  v.  McCourt,  100. 

RIGHT  OP  WAY. 

h  Bonds— Conditions— Evidence— Inferences.— Under  a  bond  binding  defend- 
ants to  repay  such  reasonable  sums  as  plaintiff  should  be  required  to  expend 
in  securing  a  right  of  way,  depot  grounds,  and  terminal  facilities,  the  plaintiff 
must,  in  order  to  recover,  show  the  reasonableness  of  the  amounts  paid,  and  that 
they  have  not  been  repaid ;  it  will  not  be  sufficient  to  show  that  some  items  of 
expense  were  reasonable,  and  ask  the  jury  to  infer  that  the  balance  of  the  ex- 
penses were  also  reasonable,  the  reasonableness  ef  each  Item  must  be  shown.— 
Oregon  Railway  and  Navigation  Company  v.  Swinburne,  263. 

:.  Bonds— Railroad  Right  of  Way.— A  railroad  company  to  which  is  given  a  bond 
conditioned  for  the  repayment  to  it  of  such  reasonable  snms  as  it  is  required  to 
expend  for  a  right  of  way,  without  limitations  or  provisions  as  to  its  width,  may 
purchase  one  of  inch  width  as  it  is  accustomed  to  purchase  in  the  ordinary  coarse 
of  its  business.— Oregon  Railway  and  Navigation  Company  v.  Swinburne,  202. 

BULBS  OP  COURT. 

Practice  on  Appeal— Rules  of  Court- Piling  Abstract.— Where  Rule  IV  ef 
this  court,  ( 24  Or.  605,)  requiring  the  filing  of  printed  abstracts  of  the  record  is  not 
complied  with,  the  Judgment  of  the  lower  court  will  be  affirmed  on  motion.— 
Swmntvn  v.  leavens,  681. 
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SAUL 

Pliadivg— Breach  of  Warranty.— Where  it  la  sought  to  recover  for  a  broach  of 
warranty  In  the  tale  of  chattels  It  must  bo  alleged  that  the  buyer  relied  upon  tho 
warranty  and  was  thereby  deceived.-  Abilene  National  Bank  v.  Jfedfcic,  68, 

SCHOOL  CHILDREN. 

Duty  of  Bail  ways  toward  8chool  Children  at  Street  Crossings.   See  Railway** 

Duty  of  Railway!  toward  young  Children  on  Track.    See  Railway*.  1,  8. 
SCHOOL  FUNDS. 

1.  Mandamus  to  Compel  Apportionment  of  School  Fukdb— Gods,  gfftOO,  2608, 

2619,  Act  of  February  10, 1808.— A  county  school  superintendent  cannot  be  com- 
pelled by  mandamus  to  make  an  apportionment  of  the  school  fund  among  tho 
several  school  districts  of  a  county  until  such  districts,  or  at  least  some  of  them, 
hare  made  report  as  required  by  law :  Code.  B  2690,  2606, 2619.— Stale  v.  Bryan,  602. 

2.  Iran.— A  county  school  superintendent  cannot  be  compelled  by  mandamus  to 

make  an  apportionment  of  the  school  fund  among  the  several  districts  unless  it 
is  made  to  appear  that  there  are  some  funds  in  the  treasury  available  for  that 
purpose.— State  v.  Bryan,  606. 

SECONDARY  EVIDENCE. 

Contents  of  Lost  Document    See  Evidence,  10, 1L 

SELF-DEFENSE. 

Criminal  Law—  Self-defense- Entire  Charge  to  Jury.— A  portion  of  an  In- 
struction to  the  effect  that  one  indicted  for  murder  in  the  first  degree  cannot 
successfully  set  up  self-defense  unless  the  necessity  for  taking  lift  is  actual, 
present,  urgent  or,  in  a  word,  is  the  only  reasonable  resort  of  the  party  to  save 
his  own  life  or  his  person  from  great  bodily  harm.— Is  not  erroneous,  where  the 
charge  as  a  whole  correctly  states  the  law.— Slate  v.  Tarter,  86. 

SERVICE  OF  NOTICE  OF  APPEAL.    See  Appeal,  6. 

SERVICE  OF  PROCESS. 

Service  by  Special  Officer — Irregularities — Jurisdiction.    8ee  Suvjsomb,  1, 1* 

SERVITUDE  ON  PUBLIC  8TREET8.    See  Streets,  1,  2, 8. 

SB88ION  LAWS  Cited  and  Construed  in  this  Volume. 

1866,  page  466,  Salem  Improvement  Company  v.  MoCourt  1°A 
1866.  page  f  9,  Salem  Improvement  Company  v.  MeCourt,  UO. 
1870,  page  64,  Husbands  v.  Mosier,  66,  6& 
1878,  page  41,  Husbands  v.  Mosier,  56, 56, 58. 
1887,  page  91,  Husbands  v.  Mosier.ff,  58. 
1891,  page  114,  Morris  v.  Rodger*,  677. 
1893,  page  60,  Ex  parte  Howe,  184. 
1898,  page  184,  Grubbe  v.  Grubbe,  868. 

SIT-OFF  AND  COUNTERCLAIM. 

1.  Pleading— Whek  Available.— a  defense  of  fraud  at  the  inception  of  a  lease  Is 

not  available  In  an  action  for  rent  under  a  plea  of  set-off  or  counterclaim.— Jfer- 
nan  v.  Terry, 495. 

2.  Receiver's  Rights  to  Assets  of  Insolvent — Set-off.— Upon  a  receiver's  appoint- 

ment the  debtor'*  cboses  In  action  pass  to  him,  subject  to  the  equitable  right  of 
set-off  then  existing  against  the  debtor.— Re  Alignment  of Hamilton,  579. 


8.  8XT-OFF  Against  Receiver.— A  debtor  of  a  suspended  bank,  acquiring  a  check 
thereon  with  knowledge  of  the  suspension,  cannot  set  off  the  amount  thereof 
against  his  debt,  though  he  acquire  the  check  before  a  receiver  for  the  bank  la 
appointed.— Re  Auiynmcnt  qf  Hamilton,  580. 

4.  Receiver— assignee— Merger,—  The  fact  that  a  bank,  after  the  appointment  of 
a  receiver  for  it,  assigns  for  the  benefit  of  its  creditors,  does  not  discharge  tho 
lien  in  favor  of  all  its  creditors  which  attached  to  its  assets  upon  the  receiver's 
appointment,  so  as  to  permit  a  debtor  of  tne  bank  to  set  off  against  his  debt  tho 
amount  of  a  check  on  the  bank  acquired  by  him  after  the  appointment  of  tho 
receiver,  but  before  the  assignment—  Re  AuAgnmeni  qf  Hamilton,  580. 
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SHERIFFS. 


1.  Property  attached  by  a  sheriff  and  taken  from  nil  possesion  under  a  redelivery 

bond  as  provided  in  Hill's  Code,  J 164,  is  not  discharged  of  the  lien.— Coot  Bay 
Railroad  Company  v.  Wieder,  458. 

2.  Where  a  claimant  of  property  seised  under  attachment  replevies  it,  and  gives  a 

bond,  (Code,  g  1Kb,)  the  sheriff  cannot  seise  the  property  under  another  attach- 
ment against  the  same  defendant  until  such  claimant's  right  to  possession  has 
been  determined.— Coot  Bay  Railroad  Company  v.  Wieder,  453. 

SPECIAL  OFFICER. 

8ervlce  of  Summons  in  Justice's  Court    See  Summons,  2. 

SPECIFICATIONS  in  a  Building  Contract  are  controlled  by  the  General  Provisions.- 
'  Chamberlain  v.  H1Vbard~m. 

SPECIFICATION  OF  ERROR.    8ee  APPEAL,  8, 4, 5. 

STATED  ACCOUNTS.    See  Accounts,  2. 

STATE  CONSTITUTION. 

Article         I,  section  11,  State  v.  Bowker,  809. 

Article       IV,  section  SO,  Ex  parte  Howe,  181. 

Article    VIII,  section  6,  Salem  Improvement  Company  v.  McCourt,  10L 

Article  XIV,  section  8,  State  v.  Pennoyer,  212. 
i  Article      XV,  section  5,  Grubbe  v.  Grubbe,  869. 

I  Article  XVIII,  section  7,  Salem  Improvement  Company  v.  McCourt,  102. 

STATE  INSTITUTIONS. 

Location  away  from  Capital    See  Injunction,  1. 

STATUTES  OF  OREGON  Cited  and  Construed  in  this  Volume. 

Section  27,  Little  v.  City  of  Portland,  242. 

8ection  81,  Clinton  v.  City  of  Portland,  418. 

Section  71,  Ball  v.  Doud,  14. 

8ection  72,  Coos  Bay  Railroad  Company  v.  Siglin,  890. 

Section  97,  Bellinger  v.  Thompson,  847. 

Section  101,  Foste  v.  Standard  Insurance  Company,  449. 

Section  102,  Deering  v.  Quivey,  556. 

Section  104,  The  Victorian  Number  Two.  197. 

Section  125.  Salem  Improvement  Company  v.  McCourt,  1QL 

Section  185,  Coos  Bay  Railroad  Company  v.  Wieder,  458. 

8ection  186,  Coos  Bay  Railroad  Company  v.  Wieder,  457. 

Section  187,  Coos  Bay  Railroad  Company  v.  Wieder,  457. 

Section  188,  Coos  Bay  Railroad  Company  v.  Wieder,  457. 

Section  141,  Coos  Bay  Railroad  Company  v.  Wieder,  467. 

1  Section  144,  Ehrman  v.  Astoria  Railway  Company,  879. 
lection  145,  Ehrman  v.  Astoria  Railway  Company,  879. 
8eotion  154,  Coos  Bay  Railroad  Company  v.  Wieder,  458. 
Section  214,  Coos  Bay  Railroad  Company  v.  Wieder,  458. 
Section  280.  The  Victorian  Number  Two,  197. 

Section  246,  Hnme  v.  Woodruff,  378. 

2  Section  262,  Coos  Bay  Railroad  Company  v.  Wieder,  458. 
7  8ection  286,  Coos  Bay  Railroad  Company  v.  Wieder,  456. 
\                                    Section  287,  Coos  Bay  Railroad  Company  v.  Wieder,  456. 

ff  Section  819,  Oregon  Railway  and  Navigation  Company  v.  Hertsberg,  lie. 

1  Section  402,  Hume  v.  Woodruff,  878. 

I  Section  5(M,  Edgar  v.  Edgar,  65. 

r  Section  626,  Lewis  A  Dryden  Printing  Company  v.  Reeves,  447. 

Section  581,  Lewis  A  Dryden  Printing  Company  v.  Reeves,  447. 
i  Section  685,  Fowle  v.  House,  587. 

Section  587,  subdivision  1,  Deuch  v.  Seaside  Lodge,  885. 
I  Section  537,  subdivisions  l  and  4,  Lewis  A  Dryden  Printing  Company  v.  Reevee#443. 

Section  556,  Morris  v.  Rodgers,  577. 

Section  628,  Ex  parte  Howe.  181. 

Section  686,  Sperry  v.  Wesco,  488. 

Section  691, 8perry  v.  Wesco,  488. 

Section  711,  Grubbe  v.  Grubbe,  868. 

Section  776,  subdivision  15,  Clinton  v.  City  of  Portland,  419. 

Section  781,  Dodson  v.  Dodson,  849. 

Section  896,  Bellinger  v.  Thompson,  320. 
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section  1078,  Union  County  ▼.  Hyde,  94. 
Section  1074,  Union  County  v.  Hyde,  24. 
8ection  1078,  Bellinger  ▼.  Thompson,  an 
Section  1068,  Bellinger  v.  Thompson,  385. 
Section  1096,  Bellinger  v.  Thompson,  820. 
Pection  1097,  Bellinger  v.  Thompson,  820. 
Section  1100,  Bellinger  ▼.  Thompson,  820. 
Section  1210.  Union  County  v.  Hyde,  24. 
8ection  1280,  8Ute  v.  Reinhart,  473. 
Section  1315,  8tate  v.  Reinhart,  460. 
8eotion  1845,  State  v.  Bowker.  SIS. 
Section  1864,  Btote  v.  Mason,  278. 
Section  1868,  8tate  v.  Reinhart,  467. 
Section  1375,  State  v.  Reinhart,  468. 
Section  1413,  State  v.  Reinhart,  466. 
Section  1444,  8tate  ▼.  Reinhart,  466. 
Section  1627,  SUte  v.  Reinhart,  466. 
Section  1628,  8tate  v.  Reinhart,  466. 
Section  1529,  8tate  v.  Reinhart,  4t6. 
Section  1780,  8tate  v.  Tarter,  38. 

Section  1748,  Longshore  Printing  Company  T.  Howell,  64k 
Section  1749,  8tate  ▼.  Mason,  273. 
8ection  1770,  8tate  v.  Reinhart,  467. 
Section  1893,  Longshore  Prluting  Company  v.  Howell,  627. 
8ection  1897,  Longshore  Printing  Company  v.  Howell,  545. 
Section  2119,  Lewis  &  Dryden  Printing  Company  v.  Reeves,  44S. 
8ectlon  2167,  Union  County  v.  Hyde,  24. 
Section  9173,  Lewis  &  Dyden  Printing  Company  v.  Reeves.  448. 
Section  2178,  North  Pacific  Cycle  Company  v.  Thomas,  881. 
Section  2465,  Ex  parte  Howe,  181. 
Section  2590,  State  v.  Bryan,  502. 
Section  2606,  State  ▼.  Bryan,  502. 
Section  2619,  State  v.  Bryan,  502, 
Section  2729,  Welch  v.  City  of  Astoria,  9L 
Section  2735,  Welch  v.  City  of  Astoria,  91. 
8eotlon  2869,  Jenkins  v.  Hall.  79. 
8ection  2870,  Grubbe  v.  Grubbe.  868.  ' 

Section  2871,  Jenkins  v.  Hall.  79. 
Section  2871,  Grubbe  v.  Grubbe,  863. 
Section  2872,  Grubbe  v.  Grubbe,  863. 
Section  2988,  Jenkins  v.  Hall.  85. 
Section  2992,  Grubbe  v.  Grubbe,  869. 
Section  2997,  Grubbe  v.  Grubbe,  363. 
Section  8098,  subdivision  2,  Jenkins  v.  HalL  79. 
<  Section  3178,  Be  Assignment  of  Hamilton,  586. 

Section  3178  to  section  3187,  Thompson  v.  Reeves,  47. 

Section  3175,  Sabln  v.  Lebenbaum,  420. 

Section  3182,  Sabln  v.  Lebenbaum,  420. 

8ection  8183,  Sabln  v.  Lebenbaum,  420. 

8ectlon  3188,  Wilson  v.  Wilson,  315. 

Section  8190,  Wilson  v.  Wilson,  315. 

Section  3194,  Allen  v.  Leavens,  109. 

Section  8669,  Curtis  v.  Sestanovlch,  118/ 

Section  3669,  Sellwood  Lumber  Company  v.  Monnell,  267. 

8ection  8673,  Curtis  v.  Sestanovlch,  lu7. 

Section  3678,  Chamberlain  v.  Hlbbard,  428. 

Section  8690,  The  Victorian  Number  Two,  195. 

Section  3828,  Patterson  v.  Tarbell.  82. 

Section  4060,  Oregon  Railway  and  Navigation  Company  v.  Hertsberg,  1 

gtatmtes  of  the  United  States. 

Title  XXXIII,  chapter  VI,  Patterson  v.  Tarbell,  29. 
9  U.  8.  Statutes,  823,  Salem  Improvement  Company  v.  McCourt,  100. 
10  U.  8.  Statutes,  150,  Salem  Improvement  Company  v.  McCourt,  100. 
11 U.  S.  Statutes,  888,  Salem  Improvement  Company  v.  McCourt,  100. 

SJoesien  Laws. 

1866,  page  466,  Salem  Improvement  Company  v.  McCourt,  100. 
1856,  page  69,  Salem  Improvement  Company  v.  McCourt,  100. 
1870,  page  64,  Husbands  v.  MosUr.66, 66. 
1878,  page  41,  Husbands  v.Mosier,  58,56,68. 
1887,  page  91,  Husbands  v.  Hosier.  67,  58. 
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BTATUTORY  CONSTRUCTION. 

L  Legislative  Intent— Criminal  Law— Code,  1 2465.— When  a  legislature  has  en- 
acted that  for  a  violation  of  duty  a  person  ihall,  on  conviction  thereof,  be 
•'  punished,"  it  was  manifestly  intended  that  the  proceedings  should  be  on  the 
criminal  and  not  on  the  civil  side  of  the  court;  section  2466,  Hill's  Code,  then, 
creates  a  crime  and  provides  for  its  punishment.— .Ex  parte  Howe,  181. 

2.  Constitutional  Law— Title  op  act— Stats  Constitution,  Article  IV,  I  20.— 
The  title  of  an  amendatory  act  is  sufficient  if  it  refers  to  a  particular  section  of 
an  official  compilation  of  Laws,  and  will  not  be  objectionable  to  article  IV.  sec- 
tion 20  of  the  state  constitution,  unless  the  provisions  of  the  amendment  are 
such  as  could  not  have  been  included  in  the  original  act.— .fix  parte  Howe,  181. 

8.  Constitutional  Law— Embracing  Civil  and  Criminal  Provisions  in  Samb 
Act.— A  civil  and  criminal  provision  may  be  embraced  in  the  same  act.— Ex  parte 
Howe,  181. 

•  _ 

4.  Contracts  Between  Husband  and  Wife— Code,  M  2871,  2872.  2997.— The  gen- 
eral power  to  enter  into  parol  contracts  with  her  husband  given  to  a  wife  by  sec- 
tion 2997  of  Hill's  Code,  is  not  restricted  by  the  provisions  of  sections  2871  and 
2872,  but  is  extended  by  these  sections  so  that  she  may  make  contracts  under 
seal  with  her  husband  as  well  as  with  others.— Orubbe  v.  Qruboe,  368. 

STATUTE  OP  FRANDS. 

Parol  Agreement  for  Interest  in  Realty— Statute  or  Frauds— Code,  |7*l. 
—Plaintiff  erected  on  his  ward's  premises  flsh  wheels,  and  operated  them  for  his 
own  benefit  Upon  majority  of  the  ward,  it  was  agreed  by  parol  to  operate  the 
wheels  in  partnership,  plaintiff  to  have  a  half-interest  in  the  wheels  and  prem- 
ises. Nothing  was  paid  by  plaintiff  or  the  partnership  for  such  property.  Held, 
(1)  that  the  flsh  wheels  are  realty,  and  the  property  of  the  son;  and  (2)thac 
there  being  no  written  instrument  conveying  such  interest,  as  required  by  Hill's 
Code,  1 781.  the  fish  wheels  are  not  partnership  property.— Dodson  v.  Dodson,  849. 

STREET  CROSSING. 

Duty  of  Motorman  at  8treet  Crossing.    See  Railways,  1. 

Degree  of  Care  Required  at  Crossing.    See  Railways,  1, 8. 

STREETS  AND  HIGHWAYS. 

L  additional  Servitude  on  Public  Street— Compensation  to  AbuttinoOwnrrs. 
—An  abutting  proprietor  has  a  property  right  in  the  use  of  the  street  in  front  of 
his  premises  to  its  fall  width  as  means  of  ingress  and  egress  and  for  light  and  air. 
subject  always  to  the  right  of  the  municipality  to  regulate  and  control  the  same 
for  legitimate  street  purposes,  but  any  structure  on  a  street  which  is  subversive 
of  its  use  and  efficiency  as  a  public  thoroughfare  is  not  a  legitimate  street  use 
and  imposes  a  new  servitude  on  the  rights  or  abutting  owners  for  which  compen- 
sation must  be  made.—  Willamette  Iron  Works  v.  Oregon  Railway  and  Navigation 
Company,  224. 

2.  Additional  Servitude  on  Public  Streets— Damages.— A  solid  structure  thirty 
feet  wide  erected  in  the  middle  of  a  street  sixty-six  feet  wide  and  curving  so  as 
to  leave  on  one  side  a  passageway  only  eight  feet  wide,  built  as  an  approach  to  a 
toll  bridge  owned  by  a  private  corporation,  not  forming  a  part  of  or  an  extension 
of  any  public  highway,  although  authorised  by  the  legislature  and  city  authori- 
ties, constitutes  a  servitude  on  the  abutting  property,  for  which  proper  compen- 
sation must  be  made.—  Willamette  Iron  Works  v.  Oregon  Railway  and  Navigation 
Company,  224. 

8k  Altering  Street  Grape.— No  portion  of  a  public  street  can  lawfully  be  appro- 
priated to  exclusive  and  permanent  private  use  under  the  guise  of  an  exercise 
of  power  to  alter  or  change  the  grade;  and  it  is  not  a  change  or  grade  to  construct 
in  a  public  street  an  elevated  approach  to  a  private  toll  bridge.—  Willamette  Iron 
Works  v.  Oregon  Railway  and  Navigation  Company,  224.  ; 

4.  Easement -Injunction.— Where  the  taking  for  public  use  of  an  easement  In  a 
street  was  with  the  knowledge  of  and  without  objection  by  the  abutting  prop, 
erty  owner,  but  under  representations  that  such  taking  was  intended  as  tem- 
porary, and  the  property  is  put  to  a  considerable  public  use,  an  injunction  to 
restrain  its  further  use  should  not  be  made  mandatory  until  after  a  reasonable 
time  in  which  the  easements  of  the  private  owners  may  be  acquired.— WiUamtti* 
Iron  Works  v.  Oregon  Railway  and  Navigation  Company,  225.  ■—««« 


> 


668  Street  Improvements. 

STREET  IMPROVEMENTS. 
Aeceptaaee  by  Cornell* 

1.  Municipal  Corporations— Street  Improvements— aoceptancb  bt  Council.— 

Where  a  public  improvement  has  been  made  under  an  ordinance  requiring  the 
work  to  be  completed  in  accordance  with  certain  requirement*,  and  to  thc-sati*- 
faction  of  the  common  council,  and  it  appears  that  the  requirements  have  been 
substantially  complied  with,  and  that  the  council,  acting  honestly  and  in  good 
faith,  has  accepted  the  work,  such  action  is  conclusive  upon  the  abutting  prop- 
erty owners  who  have  to  bear  the  expense,  and  they  will  not  be  heard  to  com- 
plain that  the  work  was  improperly  or  carelessly  performed.—  Ckamce  v.  City  qf 

Estoppel  by  Conduct. 

2.  Municipal  Corporations— Stbbxt  Improvements— Estoppel.— When  in  pro- 

ceedings for  the  levy  of  an  assessment  for  a  public  improvement,  the  common 
council  is  without  Jurisdiction  from  the  beginning,  a  person  whose  property  is 
benefited  by  the  improvement,  but  who  did  not  ask  for  such  improvement,  may 
deny  the  validity  or  the  proceedings,  though  he  made  no  objection  while  the  Im- 
provement was  in  progress ;  but  if,  after  Jurisdiction  of  the  subject-matter  has 
been  acquired,  the  owner  of  the  benefited  property,  knowing  of  the  progress 
of  the  work,  permits  it  to  be  completed  without  objection,  he  will  be  estopped 
from  questioning  mere  irregularities.—  Strout  v.  City  qf  Portland,  2M. 

5.  Street  Improvements— Estoppel. —Irregularities  in  proceedings  for  a  street  im- 

provement will  not  be  considered  if  objections  were  not  made  until  the  improve- 
ment was  completed.— Ctintoa  v.  City  of  Portland,  411. 

4.  Idem.— One  joining  in  a  petition  to  the  common  council  for  a  local  improvement 
does  not  thereby  waive  his  right  to  have  the  proceedings  in  relation  thereto  con- 
form to  the  mode  prescribed  in  the  charter.— Strout  v.  City  qf  Portland,  295. 

Publication  of  Notice. 

ft.  Street  Improvements— Notice  op  Intention.— Under  a  charter  providing  that 
when  street  improvements  are  to  be  made  the  council  shall  cause  the  recorder  to 

SLve  notice  thereof,  it  Is  not  necessary  to  pass  an  ordinance  declaring  the  inten- 
on  of  the  council  to  make  the  improvement,  but  a  resolution  directing  the  re- 
corder to  publish  notice  is  sufficient.—  Canton  v.  City  of  Portland,  410. 

6.  Publication  op  Notice  of  Street  Improvements.— A  notice  of  a  street  improve- 

ment, required  to  be  published  in  a  certain  paper,  is  not  affected  by  a  change  in 
the  name  of  the  paper  during  the  course  of  such  publication,  where  the  volume 
and  number  thereof  were  not  changed  and  the  publication  was  continued  for 
the  requisite  time  thereafter.—  Clinton  v.  City  qf  Portland,  411. 

7.  Publication  of  Notice  of  8treet  Improvement— Process— Parol  Evidence. 

—A  notice  of  intention  to  make  a  public  improvement,  although  it  is  the  means 
by  which  the  council  acquires  jurisdiction,  is  not  process  in  the  sense  that  a 
summons  is  process,  and  the  same  strictness  in  proving  publication  is  not  re- 

3uired.    Thus,  where  proof  of  a  publication  of  a  proposed  street  improvement  is 
efective ~-~  ■----*-" •-  -•--  —     -«-*-  -   —    - 

Portland, 

SulBclency  of  Notice. 

8.  Sufficiency  of  Notice  of  Street  Improvements.— An  ordinance  or  notice  of  an 

improvement  is  sufficient  where  it  describes  generally  the  kind  of  improvement 
proposed  to  be  made,  and  refers  for  a  specific  description  to  maps,  plans,  specifica- 
tions, or  other  details  thereof  on  file  in  a  public  office  and  accessible  to  interested 
parties,  for  by  such  reference  they  become  part  of  the  ordinance  or  notice,  aad 
then  the  notice  does  specify  "with  convenient  certainty"  the  kind  of  improve- 
ment to  be  made.— Clinton  v.  City  qf  Portland,  411. 

KenV>nstrmnce. 

9.  Remonstrance.— Unless  there  is  some  prohibitory  clause  in  a  city  chatter,  fho 

council  may  set  aside  all  prior  proceedings  for  the  improvement  of  a  street,  and 
order  a  new  notice  of  its  intention  to  make  the  lmprovement,~and  unless  proper 
remonstrances  are  filed  the  proceedings  will  prevail,  regardless  of  what  may 
have  been  done  under  prior  notice*.— Clinton  v.  City  of  Portland.  410. 


defective,  parol  evidence  is  admissible  to  supply  the  defects.— CHnion  v.  City  qf 
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STREET  IMPROVEMENTS  —  Concluded. 

Preemption  on  Collateral  Attack. 

10.  Assessment  por  Strert  Improvements— Collateral  Attack.— It  will  be  pre- 
sumed in  a  collateral  attack  upon  an  ■ssewiinent  of  property  for  a  street  lmprove- 
ment  on  the  ground  that  it  was  not  assessed  in  the  name  of  the  owners,  that  it 
was  made  in  the  manner  prescribed  by  law,  where  the  mode  of  ascertaining  the 
owner  of  the  property  is  prescribed,  and  the  persons  to  whom  It  is  nmesscfl  are 
not  strangers  to  the  record.— Clinton  v.  City  of  Portland,  ilL 

SUIT  TO  QUIET  TITLE. 

Possession  by  Plaintiff.  See  Equity,  X 
SUIT  TO  REMOVE  CLOUD. 

Possession  by  Plaintiff.    8ee  Equity,  X 

SUMMONS. 

1.  Service  or  Summons — Jurisdiction — Collateral  Attack.— The  object  of  a  sum- 
mons is  to  advise  the  defendant  that  an  action  has  been  commenced  against  him. 
aud  warn  him  that  he  must  appear  within  a  time  and  at  a  place  named  and 
make  such  defense  as  he  has,  and  in  default  of  his  so  doing  that  Judgment 
against  him  will  be  taken  in  the  sum  designated.  If  the  summons  actually 
issued  accomplishes  these  purposes,  it  is  held  sufficient  to  confer  Jurisdiction, 
although  there  may  hare  been  some  irregularity  in  the  form  of  the  process,  or  in 
the  manner  of  its  service,  and  a  Judgment  based  on  such  a  summons  will  be  good 
as  against  a  collateral  attack.— North  Pacific  Cycle  Company  v.  Thonuu,  381. 

X  Skryicr  of  Summons  rt  Special  Officer— Code,  12173.— Under  Hill's  Code, 
{2178,  providing  for  the  appointment  of  persons  to  serve  processes  injustice's 
courts  whenever  they  would  otherwise  not  be  served  for  want  of  an  officer,  an 
indorsement  on  the  summons  reciting  that  "the  constable  of  said  district  being 
unable  to  act  herein,  and  it  appearing  that  the  within  process  will  not  be  served 
for  want  of  an  officer,  I  hereby  appoint  W.  to  make  service."  and  signed  by  the 
justice,  is  a  sufficient  authority  for  the  special  officer  to  serve  the  process.— North 
Pacific  Cyde  Company  v.  Thomas,  881. 

SUPREME  COURT. 

1.  Plrading— Dkmurrrr— Code,  |7l — Apprllatb  Practice.— a  oomplaint  on  a 
contract,  which  sets  out  a  copy  of  the  contract,  but  fails  to  allege  plaintiff's  per- 
formance of  its  conditions,  does  not  state  a  cause  of  action,  and  this  objection 
may  be  raised  for  the  first  time  in  the  appellate  court:  Hill's  Code,  i  7L—  BaU  v. 
Doid,  14. 

X  Assignment  op  Errors  Must  rr  Madx  or  the  points  will  not  be  considered  by  the 
supreme  court,  notwithstanding  the  entire  proceedings  on  the  trial  are  brought 
up  on  the  question  of  a  nonsuit— Hedin  v.  Suburban  Railway  Company,  116. 

X  Documentary  Evidence  Must  rr  Madr  Part  op  thr  Bill  op  Exceptions  or  it 
cannot  be  considered  on  appeal ;  thus,  where  the  validity  of  a  certain  chattel 
mortgage  was  in  question,  and  it  was  not  embodied  in  the  bill  of  exceptions,  but 
can*e  before  the  appellate  court  attached  to  a  certificate  by  the  clerk  of  the  trial 
court  that  it  had  Men  offered  in  evidence  in  the  case,  it  was  not  considered.— 
Fuherv.  Kelly,  X>0* 

4>  Bill  op  Exceptions  is  necessary  to  review  questions  of  fact  on  appeal— Richard- 
ton  v.  Dunlap,  270. 

5.  Evidence  Dehors  thr  Record  to  establish  certain  facts  affecting  proceedings 
on  appeal  is  admissible  in  an  appellate  court ;  and  the  admission  of  such  evidence, 
when  u neon tro verted,  is  not  an  assumption  of  original  Jurisdiction.—  Ehrman  v. 
Astoria  Railway  Company,  S77. 

X  Waiter  op  Right  to  Appeal.— An  appellant  cannot  hare  the  advantage  of  a 
Judgment  or  decree  and  at  the  same  time  maintain  an  appeal  from  it  The  right 
to  an  appeal  will  be  considered  waived  by  such  conduct.—  Ehrman  v.  Astoria  BaU" 
way  Company,  377. 

7.  Waiver  op  Objection  to  Plaintiff's  Capacity  to  Sur.— The  objection  that  the 
plaintiff  cannot  rae  in  the  courts  of  Oregon  because  he  is  a  foreign  administrator 
should  be  taken  by  demurrer,  where  such  fact  appears  on  the  lace  of  the  com- 
plaint, or  it  will  be  waived.-  WiUon  v.  Wilson,  252. 
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SUPREME  COURT— Concluded. 

&  Idem.— An  objection  that  an  action  against  the  sureties  on  an  executor*!  bond 
should  have  been  brought  in  the  name  of  the  wards,  instead  of  in  the  name  of 
their  guardian,  cannot  he  first  raised  on  appeal.— BetUnger  v.  Thompson,  330. 

9.  Dismissing  Appeal  fob  Pailube  to  Pile  Bill  op  Exceptions — Amendment  op 
.Transcript.— A  motion  to  dismiss  an  appeal  because  the  bill  of  exceptions  was 
not  filed  within  the  time  prescribed  will  be  denied,  and  a  cross-motion  for  leave 
to  complete  tbe  transcript  will  be  framed,  where  the  bill  was  submitted  to  the 
trial  Judge  within  the  time  allowed  by  the  court,  and  before  the  expiration  of  the 
time  in  which  to  file  a  transcript  on  appeal,  but  was  not  settled  and  signed  until 
after  such  time  had  expired,  and  the  transcript  bad  been  filed  in  the  appellate 
court  —  Washburn  v.  Interstate  Investment  Company,  436. 

10.  The  Sufbeme  Coubt  has  no  Jubisdiciion  to  Determine  Issues  not  Tendered 

bt  the  Pleadings,  as,  for  example,  the  rights  of  defendants  among  themselves 
•  where  the  only  question  tendered  or  tried  at  the  circuit  court  was  the  right  of 
plaintiff  to  recover  a  Judgment  against  all  the  defendants,— BeWngerv.  Thompson, 

11.  Practice  on  Appeal— Weight  op  Evidence— Province  op  Jubt.— It  is  the 

province  of  the  Jury  to  determine  questions  of  fact,  and  where  they  have  de- 
cided, under  proper  instructions  from  the  court,  the  supreme  court  cannot  dis- 
turb the  Judgment  because  it  might  have  reached  a  different  conclusion  from  the 
testimony.—  Sperry  v.  Wcseo,  484. 

19.  Practice  on  Appeal— Rules  op  Coubt— Filing  Abstract.— Where  Rule  IV  of 
this  court,  ( '24  Or.  505.)  requiring  the  filing  of  printed  abstracts  of  the  record  is  not 
complied  with,  the  Judgment  of  the  lower  court  will  be  affirmed  on  motion.* 
tiwanson  v.  Leavens,  501. 

18.  Judicial  Notice.— The  supreme  court  will  take  judicial  notice  of  the  regular 
terms  of  the  various  circuit  courts  under  the  statute.-  Bearing  v.  Qufcey,  665. 

BURETY. 

liability  of  Sureties  on  Executor's  Bonds.    See  Executobs,  8, 4, 6. 

Power  of  County  Court  to  Release  Sureties.    See  Executobs,  6. 

Final  Settlement  is  Conclusive  on  Sureties.    See  Executobs,  7. 
SURPRISE  as  a  Ground  for  Vacating  a  Judgment.    See  Judgments,  6. 
SWAMP  AND  OVERFLOWED  LANDS. 

1.  Swamp  and  Overflowed  Land— Laws.  1870.  p.  54— Contract  with  State.— The 

act  of  October  twenty-sixth,  eighteen  hundred  and  seventy,  (Laws,  1870,  p.  64,) 
was,  in  legal  effect,  an  offer  of  sale  by  the  state  of  certain  lands  on  certain  spec- 
ified terms,  and  an  acceptance  thereof  by  a  qualified  applicant  constituted  a 
contract  between  him  and  the  state  that  the  state  could  not  avoid  as  long  as  the 
applicant  complied  with  the  terms  of  the  act;  and  the  latter  had  a  right  to  com- 
plete his  purchase  thereunder,  although  it  was  repealed  in  eighteen  hundred 
and  seventy-eight  (Laws,  1878,  p.  41).— Husbands  v.  Mosier,  55. 

2.  Swamp  and  Overflowed  Land— Conditions  op  Contract— Forfeiture— Laws, 

1870,  p.  64.—  By  the  very  terms  of  the  act  of  eighteen  hundred  and  seventy  pay- 
ment and  reclamation  are  made  conditions  precedent  to  obtaining  title  there- 
under, and  it  was  the  manifest  intention  of  the  legislature  to  provide  that  all  ap- 
plicants for  swamp  lands  who  should  fall  to  comply  with  the  act  by  making  final 
payment  and  proof  of  reclamation  within  ten  years  from  the  time  of  the  first 
payment,  should  forfeit  their  rights,  and  the  land  should  revert  to  the  state  for 
resale.— Husbands  v.  Mosier,  56. 

8.  Swamp  and  Overflowed  Lands.— The  only  effect  of  the  provision  regarding 
grass  and  cereals  in  the  act  of  eighteen  hundred  and  seventy,  ( Laws,  1870,  p.  54,) 
is  to  provide  what  may  be  accepted  as  sufficient  proof  of  reclamation ;  it  did  not 
dispense  with  proof  of  either  payment  or  reclamation.— Husbands  v.  Mosier,  56. 

4.  Swamp  and  Overflowed  Lands  — Laws,  1878,  p.  41.— The  act  of  eighteen  hun- 
dred and  seventy-eight  did  not  absolutely  dispense  with  either  payment  or  proof 
of  reclamation  ;  it  simply  gave  to  purchasers  under  the  act  of  eighteen  hundred 
and  seventy,  who  were  not  in  default,  an  option  to  pay  two  dollars  and  fifty 
cents  per  acre  prior  to  January  first,  eighteen  hundred  and  eighty,  and  obtain 
title  without  making  proof  of  reclamation,  or  to  complete  tneir  conttacts  as  orig- 
inally contemplated.— Husbands  v.  Marnier,  56. 
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TAXES  AND  TAXATION. 

Injunction  against  locating  state  institutions  elsewhere  than  at  the  seat  of  govern- 
ment cannot  be  maintained  without  showing  that  the  cost  to  the  state  will  be 
Increased  thereby.— State  v.  Petmoyer,  205. 

Pleading  Tender  of  Tax — Injunction.    See  Pleading,  ft. 

TAXING  C08TS. 

Verification  of  Cost  Bill  by  Attorney.    See  Coots,  8. 

TENDER  must  be  kept  good  by  depositing  the  money  in  court—  Welch  ▼.  OUyof  A$- 
torio,  89. 

TERM. 

Power  of  Court  to  Set  Aside  or  Modify  Judgment  after  Term  has  Closed.    See 
Judgments,  6. 

TESTIMONY  of  defendant  is  to  be  weighed  like  the  testimony  of  any  other  witness, 
and  the  jury  may  take  into  consideration  his  interest  in  the  result.— State  ▼.  Tar- 
ter. 89. 

THREATS. 

When  evidence  of  threats  made  against  defendant  by  his  opponent  Is  admissible.— 
State  v.  Turier,  88. 

TITLE  OF  ACT.    See  Constitutional  Law,  L 

TITLE  OF  LANDLORD.    See  Landlord  and  Tenant,  4, «. 

TRADES  UNIONS. 

Conspiracy — Strike — Injunction — Boycott    8ee  Conspiracy. 

TRANSACTIONS  WITH  DECEDENT.    8ee  Evidence,  8. 

TRANSCRIPT. 

Dismissing  Appeal— Amending  Transcript  by  Adding  Bill  of  Exceptions. 
See  Appeal.  15. 

Criminal  Gases— Presumption— Papers  not  Required.    See  Criminal  Law, 

Presumption  of  Correctness.    See  Appeal,  9, 18. 
TRIAL.    See  Jury  Trial. 
Nonsuit— Trial— Code,  8402,  246.— A  determination  of  an  issue  presented  b; 


general  demurrer  to  complaint  is  a  "trial"  within  the  meaning  of  subdivision 
1  of  section  246,  Hill's  Code,  and  thereafter  a  plaintiff  will  notbe  entitled  to  a 
voluntary  nonsuit,  unless  by  leave  of  court  he  flies  an  amended  complaint. 
In  which  case  the  original  complaint  ceases  to  be  part  of  the  record,  and  the 
cause  stands  for  hearing  on  the  amended  complaint  Before  action  is  taken  on 
this  pleading  plaintiff  may  be  nonsuited  if  he  chooses.—  Hume  v.  Woodruff,  373. 

TRUSTS  AND  TRUSTEES. 

1.  Equity— Wills— Trusts.— A  court  of  equity  will  not  entertain  a  suit  for  the  con- 

struction of  a  will  to  ascertain  if  a  trust  is  created  thereby,  where  there  are  no 
facts  alleged  showing  a  trust  for  the  benefit  of  plaintiffs,  and  the  will,  which  is 
set  out,  does  not  necessarily  create  a  trust— Edgar  v.  Edgar,  65. 

2.  Wills— Trusts.— A  will  devising  all  the  testator's  property  to  his  wife  for  her  use 

and  benefit,  to  use  and  control  as  she  may  wish  during  her  lifetime,  and  reciting 
that  at  her  death  if  the  real  estate  has  not  been  disposed  of  it  is  the  testator's 
"will"  that  the  same  be  sold  and  the  proceeds  be  equally  divided  between  all 
.  his  heirs,— does  not  necessarily  create  a  trust— Edgar  v.  Edgar,  66. 

TRUST  FUNDS. 

Trust  Funds— Insolvent  Estates— Preference  Among  Creditors— Right  o* 
Cestui  Que  Trust  to  Follow  Trust  Fund.— In  order  to  impress  upon  the  estate* 
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TRUST  FUNDS— CONCLUDED. 

of  mi  Insolvent  a  lien  for  trait  funds.  It  most  appear  that  the  trust  fund  is  still  on 
hand,  or  that  it  has  been  used  to  increase  the  property  or  fund  upon  which  the 
lien  is  claimed.  When  the  trust  fund  has  been  dissipated  by  the  trustee,  and 
forms  no  part  of  his  estate,  the  cestui  que  trust  has  no  longer  any  remedy  in  equity 
to  fix  a  charge  upon  the  estate  of  the  trustee,  but  must  come  in  and  share  with 
the  general  creditors.—  Ferchen  v.  Arndt,  121 ;  Muhlenberg  v.  Northwest  Loan  and 
Trust  Company,  188. 

UNITED  8TATES  STATUTES  Cited  and  Construed  in  this  Volume.    See  Revised 

STATUTES  OF  THI  UNITED  STATES. 

UNLIQUIDATED  DAMAGES.    See  DAMAGES,  7. 
VACATING  JUDGMENT. 

Excusable  Neglect — Surprise — Inadvertence—Mistake— Jurisdiction  of  Court 
to  Vacate  Judgment  after  Term  has  Expired.    8ee  Judgments,  6,  ft. 

VERDICT. 

Directing  Verdict. —Where  the  evidence  will  support  only  one  verdict,  the  court 
may  properly  direct  it  to  be  rendered  by  the  Jury.— Oregon  BaUway  and  Naviga- 
tion Company  v.  Hertiberg,  21ft. 

VERIFICATION  OF  COST  BILL  BY  ATTORNEY.    See  COSTS,  8. 

VERITY  OF  RECORD  on  Appeal  will  be  presumed.    See  Criminal  Law,  9. 

VOID  JUDGMENT  or  Order  may  sometimes  be  Appealed  from.    8ee  Judgments,  4. 

WAIVER. 

L   EXECUTORS    AND    ADMINISTRATORS— CAPACITY    TO    SUS  —  WaIVBB  — PLEADING.— 

Where  the  complaint  shows  that  plaintiff  is  a  foreign  administrator,  the  objec- 
tion that  he  is  incapable  of  bringing  suit  is  waived,  if  not  taken  advantage  of  by 
demurrer.— into*  v.  Wilson.  260. 

2.  Right  to  Appeal—  Inconsistent  Acts.- The  right  to  appeal  from  a  decree  refus- 
ing to  foreclose  a  mechanics'  lien  is  waived  by  bringing  an  attachment  action 
after  the  entry  of  the  decree,  where  the  right  of  attachment  is  conditioned  upon 
the  fact  that  the  claim  is  not  secured  by  any  lien  or  mortgage.— Ekrman  v.  Astoria 
Railway  Company,  877. 

8.  Practice  in  Supreme  Court— Watver  op  Objection.— An  objection  that  an  ac- 
tion against  the  sureties  on  an  executor's  bond  should  have  been  brought  in  the 
name  of  the  wards,  instead  of  in  the  name  of  their  guardian,  cannot  be  first 
raised  on  appeal.  —  BeUtnaer  v.  Thompson,  820. 

4.  Plea  in  Abatement  must  be  made  before  an  answer  to  the  merits  or  it  will  be 
considered  as  having  been  waived.— Chamberlain  v.  Htboard,  429. 

WARRANTY. 

1.  Sale  op  Chattels— Pleading.— Where  a  breach  of  a  warranty  in  the  sale  of 

chattels  is  relied  upon  it  Is  also  necessary  to  aver  that  the  purchaser  relied  upon 
the  warranty,  and  was  thereby  deceived.— Abilene  National  Bank  v.  Nodine,  53.  • 

2.  Deed— Damages  for  Breach  op  Covenant.— The  beneficiary  in  a  covenant  of 

warranty  is  entitled  to  recover  as  damages  for  a  breach  thereof  the  full  considera- 
tion paid,  with  interest,  regardless  of  any  agreement  or  arrangement  between 
the  covenantor  and  his  agent,  and  whether  any  of  the  money  ever  reached  the 
principal  or  not—  Bash  v.  Jcnne,  109. 

WEIGHT  OF  EVIDENCE  is  a  matter  of  which  the  Jury  are  exoluslve  Judges.— flurry 
v.  Wesco,  484. 

WIFE. 

Right  to  Sue  Husband.   See  Husband  and  Wife,  I,  ft. 


Words  and  Phrases.  673 

WILLa 

1.  Equity— Wills— Trusts.—  A  court  of  equity  will  not  entertain  a  suit  for  the  con- 

fciruction  or'  a  will  to  ascertain  If  a  trust  Is  created  thereby,  where  there  are  uo 
facts  alleged  showing  a  trust  for  the  benefit  of  platutlfls,  and  toe  whl,  which  is 
set  out,  does  not  necessarily  create  a  trust.—  Edgar  v.  Edgar,  63. 

2.  Wills— Trusts.— A  will  devising  all  the  testator's  property  to  his  wife  for  her  use 

and  benefit,  to  use  and  control  as  she  may  wish  during  her  lifetime,  and  reciting 
that  at  her  death  if  the  real  estate  has  not  been  disposed  of  it  Is  the  testator's 
"will"  that  tne  same  be  sold  and  the  proceeds  be  equally  divided  between  all 
his  heirs,— does  not  necessarily  create  a  trust.—  Edgar  v.  Edgar,  65. 

8.  County  Court  may  require  executor  to  give  bonds,  notwithstanding  he  is  re- 
lied from  so  doing  by  the  express  terms  of  the  wilL—  Bellinger  v.  Thompson,  820. 

WITNESSES. 

Constitutional  Right  to  Meet  Wttnbssbr  Fact  to  Face  is  not  violated  by  having 
a  witness  for  the  prosecution  testify  by  deposition,  where  the  defendant  consents. 
—State  v,  Bowkcr,  809. 

WORDS  AND  PHRASES. 

Pee  Embezzlement;  Confessions. 
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